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JUDGES 


OF  THE 


SUPREME    AND    COUNTY  COURTS   OF   BRITISH  COLUMBIA 

AMD     IN     ADMIRALTY 

During  the  period  of  this  Volume. 


SUPREME    COURT    JUDGES. 

CHIEF  JUSTICE. 
The  HON.  THEODORE  DAVIE. 

PUISNE  JUDGES. 
SIR  HENRY  PERING  PELLEW  CREASE. 
The  HON.  JOHN  FOSTER  McCREIGHT. 
The  HON.  GEORGE  ANTHONY  WALKEM. 
The  HON.  MONTAGUE  WILLIAM  TYRWHITT  DRAKE, 


LOCAL  JUDGES  IN  ADMIRALTY. 

The  HON.  THEODORE  DAVIE. 

The  HON.  MONTAGUE  WILLIAM  TYRWHITT  DRAKE. 


COUNTY       COURT      JUDGES. 

HIS  HON.  ELI  HARRISON,        ..-.---       Nanainio. 

HIS  HON.  WILLIAM  NORMAN  BOLE,      -----    New  Wostininster 

The  HON.  CLEMENT  FRANCIS  C^ORNWALL,    -       -        -        Caril)oo. 

HIS  HON.  WILLIAM  WARD  SPINKS,      -----    Yale. 


ATTORNEY-GENERAL. 

The  HON.  DAVID  MacEWEN  EBERTS,  Q.  C. 


Note — Angus  John  McCoU,  Q.C.,  was  sworn  in  as  a  .ludge  of  the  Supreme  Court  of 
British  Colunihia  on  the  12th  day  of  November,  1896,  as  successor  to  tlu» 
Hon.  Sir  Heniy  Pering  Pellew  ('rease.  Knight,  who  retired  from  the 
Bench  on  the  2()th  day  of  January,  180(5. 


tJgff.^nr  cf  7/// 


•■>» 


TABLE  OF  CASES  REPORTED 


IN  THIS  VOLUME. 


B 

PAGE 

Bailey  v.  Vancouver  433 

Bainbridge  v.  E.  &  N.  Ry.  Co.  181 
Bank  of  B.C.  et  aZ,  Edison  Gen. 

Elec.  Co.  V.  460 

Barnfield,  Reg.  v.  305 

347 
Fell  et  al  334 

Vancouver  Re 

219-300 
Vancouver  Re 

228 
527 


Beatrice,  The 
Beaven  et  al  v. 
Bell-Irving  v. 

By-law  159 
Bell-Irving   v. 

By-law  166-7 
Belyea,  Boscowitz  v. 

Bird  et  al,  Cranstoun  v.  569 

Blythe,  Reg.  v.  276 

Boscowitz  V.  Belyea  527 
V.Cooper  and  Warren  88 

Reg.  V.  132 

Bossi,  In  re  584 

Boultbee  v.  Rolls  137 

Bowell  V.  Meriden  Brittania  Co.  520 

Bo  well,  Reg.  v.  498 

B.C.  Iron  Works  v.  Buse  et  al  419 

B.C.  Pottery  Co.  In  re  525 

B.C.  L.  &  I.A.  V.  Thain  321 

Brown  &  Erb  v.  Jowett  44 

Buse  et  al,  B.C.  Iron  Works  v.  419 


Canada  Settlers'  Loan  Co.  v. 
Steinburger 


353 


PAGE 

Christian,  Hereron  v.  246 

City  of  Kaslo,  Kane  v.  486 

City  of  Victoria,  Coughlan  & 

Mayo  V.  20 

City  of  Victoria,  Haggerty  v.     163 

Holmes  v.        567 
Clark  V.  Kendall  506 

Clark,  Ward  v.  71-501 

Cook  Ex  parte,  In  re  Macrae         18 
Cooper   and    Warren,    Bosco- 
witz V.  88 
Confederation  Life  Ass.  Co.  v. 

Mclnnes  126 

Corbould  et  al,  Spiers  v.  388 

Coughlan  &  Mayo  v.  Wilmot 
and  the  City  of  Victoria  20 

D 

Denny  v.  Sayward  212 

E 
Edison  General  Electric  Co.  v. 

Edmonds  et  al  354 

Edison  Gen.  Elec.  Co.  v.  Bank 

of  B.C.  et  al  460 

Emerson  v.  Irving  56 

Erb,  Brown  &  v.  Jowett  44 

Esnouf  V.  Gurney  144 

E.  &  N.  Ry.  Co.,  Bainbridge  v.  181 
Ewen  et  al,  Edison  Gen.  Elec. 

Co.  V.  354 


1 


8 


TABLE  OF  CASES  REPORTED. 


PAGE 

Farrell,  Hogg  v.  534 

Fell  et  aly  Beaven  et  al  v.  334 

Fishermen's    Can  aery     Com- 
pany, Guichon  v.  516 


Garesche  v.  Garesche  310-444 

Good  Friday  and  Good  Hope 
Mineral  Claims,  In  re  496 

Guichon  v.  Fishermen's  Can- 
nery Co.  516 

Gurney,  Esnouf,  v.  144 

H 

Haggerty  v.  City  of  Victoria  163 
Hamilton  Mfg.  Co.,   Victoria 

Lumber  Co.  v.  101 

Hazlett,  H.B.  Co.  v.  450 

Hereron  v.  Christian  246 

Hogg  V.  Farrell  534 

Holmes  v.  City  of  Victoria  567 
Horsefly  Mining  Co.,  In  re  165 
Howison,  Manson  v.  404 

Huddart  &  Bird,  Cranstoun  v.  569 
Hudson's  Bay  Co.  v.  Hazlett      450 
V.  Kearns  &  Rowling  536 

I 

Indiana  Mineral  Claim,  In  re  496 
Irving,  Emerson  v.  56 

J 

Jackson,  Lai  Hop  v.  168 

Jim  Sing,  Reg.  v.  338 

Jowett,  Brown  &  Erb  v.  44 

K 

Kearns  &  Rowling,  H.  B.  Co.  v.  536 
Kendall,  Clark  v.  503 

Kentuck  Mineral  Claim,  In  re  496 
Kimpton  v.  McKay  196 

L 

Lai  Hop  V.  Jackson  168 

Larsen  v.  Nelson  &  Fort  Shep- 
pard  Ry.  et  al  151 


PAGE 

Macrae  In  re.   Ex  parte  John 

Cook  18 

Manson  v.  Howison  404 

Marvin,  The  330 

Mason  v.  Nason  172 

Mayo,  Coughlan  A,  v.  City  of 

Victoria  et  al  20 

McAnn,  Reg.  v.  587 

McFie  (third  party).  Northern 

Co.  Trust  V.  Ross  253 

Mclnnes,   Confederation   Ass. 

Co.  V.  126 

McMillan    v.  Western  Dredg- 
ing Co.  122 
Meriden  Brittania  Co.  v.  Bowell  520 
Muirhead    &    Mann,   Victoria 
School  Trustees  v.  148 

N 

Nason,  Mason  v.  172 

Nelson  &  Fort  Sheppard  Ry, 

Larsen  v.  151 

News  Advertiser  Publish.  Co, 

Roedde  v.  7 

Northern  Co.*s  Trust  v.  Ross 
McFie  (third  party)  253 

O 

Old  Kentuck  Mineral  Claim, 
In  re  496 

P 

Petersky,  Reg.  v.  '    385 

Pilling  v.  Stewart  94 

Prevost,  Reg.  v.  326 

Q 

Queen,  Spiers  v.  388 

R 

Reg.  v.  Barnfield  {alias  Sequah)  305 

v.  Blythe  276 

v.  Bowell  498 

v.  Jim  Sing  338 

v.  McAnn  587 

V.  Petersky  385 

v.  Prevost  326 


TABLE  OF  CASES  REPORTED. 


9 


Reg.  V.  Symington 

Roedde   v.    News   Advertiser 

Publishing  Co. 
Rolls,  Boultbee  v. 
Ross,  Northern  Co.'s  Trust  v. 
Rowling,  Kearns&jH.B.  Co.  v. 


PAGB 

323 

7 
137 
253 
536 


Sayward,  Denny  v.  212 

Scott  V.  Scott  316 
Steinburger,  Canada  Settlers' 

Loan  Co.  v.  353 

Sequah,  Reg.  v.  305 

Shelby,  The  342 

Spiers  v.  the  Queen  &Corbould  388 

Stewart,  Pilling  v.  94 

Stewart  v.  Warner  298 

Symington,  Reg.  v.  323 

T 

Timber  Mineral  Claim,  In  re     496 
Thunder  Hill  Mining  Co.,  In  re    61 

V 

Vancouver,  Bailey  v.  433 

Vancouver,  Bell-Irving  &,  Re 
By-law  159  219-300 


Vancouver,  Bell-Irving  A,  Re 

By-laws  166,  167 
Victoria,  City  of,  Coughlan  & 

Mayo  V. 
Victoria,  City  of,  Haggerty  v. 

Holmes  v. 
Victoria   School    Trustees    v. 

Muirhead  &  Mann 
Victoria  Lumber  Co.,  Wm. 

Hamilton  Mfg.  Co.  v. 

W 


PAGE 

228 

20 
163 
567 

148 

101 


Ward  V.  Clark  71-501 

Warner,  Stewart  v.    •  298 

Warren,  Boscowitz  v.  88 

Western  Dredging  Co.,  McMil- 
lan v.  122 
William  Hamilton  Mfg.  Co.  v. 

Victoria  Lumber  Co.  101 

Wilmot    and   Corporation    of 
Victoria,  Coughlan  &  Mayo  v.  20 


Yorkshire  Guarantee  Corpora- 
tion, In  re  258 


TABLE  OF  CASES  CITED 

IN  THIS  VOLUME. 


A. 

Abouloff  V.  Oppenlieimer 10  Q.B.D.  205 390 

Adams  v.  N.E.T.  &  L.  Co 3  B.C.  190 579 

Agar-EUis,  Re 10  Ch.  D.  49 287 

Agra  Bank  v.  Barry L.R.  7  H.L.  157 &44-553-7-8-561-4 

Alderson  v.  Clay 1  SUrk.  405 429 

Alma,  The 5  Exch.  D.  230 373 

Alton  V.  Harrison L.R.  4  Ch.  622 5(M70 

Andrews  v.  Deeks 20  L.J.  Ex.  127,  4  Exch.  828 462-70-77 

Anglo-Colmnbian  Co.  v.  Blake  4  B.C.  453 453 

Anglo-Italian  Bank  v^.  Davies 9  Ch.  D.  288 528-29-30 

Anlaby  v.  Praetorius 20  Q.B.D.  764 179 

Apothecaries'  Company  v.  Nottingham.  .34  L.T.N.S.  76  308-9 

Arden  v.  Arden 54  L.J.  Ch.  655-58 508 

Argentino,  The 13  P.D.  191     115 

Armour  v.  Bate (1891)  2  Q.B.  233  92-3 

Arthur  v.  Bokenham 11  Mod.  150 369 

Ashton  V.  Spiers 9  L.R.  606  578 

Aston  V.  Hurwitz 41  L.T.  521 174_7-«-9 

Attorney-General  v.  Bonnor 54  L.J.  Ch.  517 301 

Atty-Gen.  of  B.C.  v.  Atty-Gen.  of  Canada  14  App.  Cas,  295 182-3-4-0-191^ 

Atty-Gen.  for  Quebec  v.  Queen  Ins.  Co. . .  3  App.  Cas,  1090 261 

Attorney-General  for  Quebec  v.  Reed 10  App.  Ctis.  141 261-2 

Atwood  V.  Emery  1  U.B.N.S  110 350 

Aubert  v.  Gray 3  B.  &  C.  170 583 

Austin,  Ex  parte 44  L.T.N.S.  102 594-«9 

B. 

Backhouse  v.  Alcock 28  Ch.  D.  669 58 

Baker  v.  Flower 10  L.J.  Ex.  468 462 

Baker  v.  Paris 10  U.C.Q.B.  625 386 

Bank  of  Australasia  v.  Harris 15  Moo.  P.C.  97 463 

Bank  of  Hindustan,  In  re 9  L.R.  Ch.  1 66 

Bank  of  New  South  Wales  v.  Owston 4  App.  Cas.  270 579 

Bank  of  Toronto  v.  Lambe 12  App.  Cas,  575 135-154-261-3-5^9^72-4 

Banner  v.  Johnston L.R.  5  H.L.  170 497 

Barclay  and  Municipal  Council  of  Dar-  / 11  U.C.Q.B.  470-476  \  ^. 

lington.  Re 1 12  U.C.Q.B.  86  j     '^^ 

Barford,  Ex  parte 8  Cox  C.C.  405 286-7-291 

Bamesley  v.  PoweU 1  Ves.  120 83 

Barton  v.  BrickneU 13  Q.B.  593 590-92 


12  TABLE   OF   (^ASKS  CITED. 

PAOE 

Barwick  v.  English  Joint  StockBank. ...      L.  R.  2  Ex.  259 576-78-83 

Batterburg^.  Vyse 2  H.  &  C.  40 462 

Baxter  v.  West 28  L.J.  Ch.  109 10 

Bayley  v.  Manchester  Railway  Co L.R.  8  C.P.  148 578 

Beard  v.  McCarthy 9  D.P.C.  136 82-5 

Bell  V.  Ross 10  O.A.R.  458 520 

Betts  V.  Gibbins 2  Ad.  &  El.  57  150 

Bickers  v.  Speight 22  Q.B.D.  7 ;  58  L.J.Q.B.  42 174-521 

Bird,  In  re 23  Ch.  D.  005 403 

Bishop  V.  North 12  L.J.  Exch.  362 302 

Bissett  V.  Jones 32  Ch.  D.  635 174-6 

Black  V.  Dawson  (1895)  1  Q.B.  848 362 

Blackburn  Union  v.  Brook 7  Ch.  D.  68 424 

Blackwood  v.  The  Queen 8  App.  Cas.  82 457 

Blake  v.  Herts  &,  Essex  Waterworks  Co.  .41  Ch.  D.  399 155 

Bloomer  V.  Spittle 13Ea.Cas  431  118-121 

Bolingbroke  v.  Swindon  Local  Board L.K.  9  C.P.  575 578 

BonneweU  v.  Jenkins 8  Ch.  D.  70 223 

Boswell  V.  Coates 6  R.  167 390-2 

Bottomley's  Case 10  Ch.  D.  081 01 

Bound  V.  Lawrence (1892)  1  Q.B.  220 124 

Boursot  V.  Savage L.R.  2  Eq.  142 403 

Bowen  v.  Hall 0  Q.B.D.  233 471-0 

Boure,  In  re 50  L.J.  Ch.  384 324 

Boyd  V.  Durand 2  Taunt.  101 202 

Bray  v.  Manson 10  L.J.  Ex.  408 462 

Brentford  v.  Isleworth  Tramway  Co 20  Ch.  D.  527 357 

B.C.  Saw  MiU  Co.  v.  Nettleship L.R.  3  C.P.  500-499 107-115-117-119 

Briton  Medical  and  General  Life  Asso-  \  59  t,  j  |j  q   gog  gi 7 

ciation  v.  Whinney /  *   "    '"^ 

Brogden  v.  Metropolitan  Railway  Co 2  App.  Cas.  007 223 

Brown,  Ex  parte 20  Q.B.D.  003 205 

Brown's  Ti-ust,  Re 5  L.R.  Eq.  88 507 

Brown  v.  Great  Western  Railway  Co. . . .  9  Q.B.D.  753 441 

Brown  v.  Watkins 10  Q.B.D.  125 424 

Byer  v.  Monday 14  R.  306  (1805)  1  Q.B.  742 579 

Bullock  V.  Dodds 3  B.  &  Aid.  275 450 

Burkinshaw  v.  Nicholls 3  App.  CVis.  1004 62 

Buron  v.  Denman 2  Ex.  107 573-576-77-82 

Butcher  v.  Stead L.R.  7  H.L.  &46 52 

Byrne  v.  Brown 22  Q.B.D.  657 257 

c. 

Cambrian  Peat  Co.,  Re 31  L.T.N.S.  773 61 

Cammel  v.  Beaver  Ins.  Co 39  U.C.Q.B.  8 350 

Campbell's  Case 9  L.R.  Ch.  1 66 

Campbell  v.  Nat.  Life  Insurance  Co 24  U.O.C.P.  144    130 

Canadian  Land  Co.  v.  Dysart 9  Ont.  611 205 

Carscaden  v.  Mcintosh 2  B.C.  208 40 

Carshore  v.  N.E.  Company 33  W.R.  420 257 

Cave  V.  Towe 54  L.T.N.S.  615 517 

Challis  Case 0  L.R.  Ch.  2(WJ 68 

Chaney  v.  Payne 1  Q.B.  712 589-00 

Chanter  v.  Hopkins 4  M.  &  W.  3JH) Ill 

Charlesworth  v.  Mills (1892)  App.  Cius.  231 146 

Charter  v.  Greame 13  Q.B.  216 594-99 

Churchill  v.  Crease 5  Bing.  180 ^49-440 

Churchward  v.  Churchward (1895)  P.D.  7,  30 462-483 

Clegg  V.  G.T.R 10  Ont.  703 166 

Cliff,  Re (1805)  2  Ch.  23    217 

Clough  V.  London  &  Northwest  Railway.      L.R.  7  Ex:  20 411 

Glutton  V.  Lee 7  Ch.  D.  541  n . .     528 

Ct»llege  of  Physicians  v.  Rose 0  Mod.  41 300 


TABLE   OF   CASES  CITED.  13 

PAOB 

Collins  V.  Vestry  of  Paddington 5  Q.B.D.  368 407 

Colonial  Bank  v.  Whinney 65  L.J.  Ch.  585,  500 453-521 

Commissioner  for  Railways  v.  Brown 13  App.  Cas.  133 420 

Compton  V.  Bagley (1802)  1  Ch.  313 406 

Coney,  Re 52  L.T.N.S.  061 452 

Connecticut  Fire  Ins.  Co.  v.  Kavaiiagh  . .      (1802)  App.  Cas.  473    472 

Conservators  of  Thames  v.  Hall L.R.  3  C.F.  415 430 

Conway  v.  Gray 10  East.  538 583 

Cook  V.  North  Met.  Tramway  Co 18  Q.B.D.  683 124 

Copland  v.  Davies \ L.R.  5  H.L.  358 555 

Cornish  v.  Abington 4  H.  &  N.  540 215 

Cox  V.  Bruce 18  Q.B.D.  147 578 

Cox  V.  Hickman 8  H.L.  Cas.  268,  302 421-23-20-30-31 

Cox  V.  Rabbits 3  App.  Cas.  473 270 

Crayshaw  v.  Collins IJ.  &  W.  267 10 

Creen  V.  Wright 2C.P.D.a54 423 

Crown  Bank,  Re 44  Ch.  D.  634 204 

Cushing  V.  Dupuy 5  App.  Cas.  400 135-154 

Citizens'  Ins.  Co.  v.  Parsons 7  App.  Cas.  08 136-154 

D. 

Dalrymple  v.  Scott 10  O.A.R.  477 224 

Danjou  v.  Marquis  3  S.C.R.  251  378 

Davey  v.  L.  &  S.  Railway  Co 11  Q.B.D.  213 ;  12  Q.B.D.  70 124 

Davies  v.  Gillard 21  Ont.  431 ;  10  O.A.R.  432 463 

Davis  V.  James 53  L.J.  Ch.  523  521 

Davis  V.  Hickson 1  Ont.  360 464 

Dawson  v.  Moffatt 11  Ont.  484 75 

Dean  v.  Lethbridge 26  Beav.  307 215 

Dear  v.  Webster W.N.  (67)  43 528 

De  Winton  v.  Brecon 28  L.J.  Ch.  508 440 

Dillon  V.  Arkins 17  L.R.  Ir.  640 528 

Dixon  v.  Slcddon 15  M.  &  W.  427 ;  15  L.J.  Ex.  284 462 

Dobie  V.  Temporalities  Board 7  App.  Cas.  136 135-145 

Doree  v.  Napier 2  Bing.  N.C.  781 574 

Downes,  Exparte 18  Ves.  200 528 

Dresden  v.  Norwood 17  C.B.  466 403 

^"^^"si^teryT.*.  ^^^^.'''^.  ^^^.^^.}  3  App.  Cas.  1155 125 

Duchess  of  Kingston.  Re  ....  .....  2  Sm.  L.C.  0th  Ed.  812 302 

Dugdale  v.  Lovering. L.R.  10  C.P.  106 150 

Duke  of  Buccleuch,  The 15  P.D.  06 373 

Dulmage  v.  Douglas 4  Man.  405 261-2 

Dundas  v.  Dutens 1  Ves.  106 521 

Dunelm,  The 0  P.D.  171 07 

Drummond  v.  Van  Ingen L.R.  12  App.  Cas.  285.  .108-10-13-14-16-17-10 

E. 

'^ll^l'Sl^Ter^RS^^^  ^n 

Earl  of  Northumberland's  Mines  Case,  Re .  1  Plowden,  310 188-01-03 

Early  v.  Lye 15  East.  7 17 

East  &  West  India  Dock  Company,  Inre.  38  Ch.  D.  576 363-71-75 

Eden  v.  Weardale  Iron  and  Coal  Co.  /  ^  ^{j*  ]^-  ^ |  255-7-424 

Edison  Co.  v.  Holland L.R.  41  Ch.'D.'28'. '.'.'.'.'. '.'.'. '.'.'.'. 257 

Edwards  v.  Jones 5  D.P.C.  585 205-6 

Edwards  v.  L.  &  M.  N.  Ry.  Co L.R.  5  C.P.  445 578 

Ellis  V.  Ellis 8  Prob.  Div.  188  317 

Embury  v.  West 15  O.A.R.  357 463 

Emden  v.  Carte 10  Ch.  D.  323 218-384-478-530 

Emerson  v.  Bannerman {  ^^  C^ersS.C.  Dig.  1803,'  120,*  i22  } 


U  TABLE   OF  CASES  CITED. 

PAGE 

Emerson  Election  Petition,  Re 4  Man.  287 47 

Emerson  v.  Niagara  Navigation  Co 2  Ont.  528 578 

Empress  Engineering  Co.,  In  re 16  Ch.  D.  125 510-13 

Ernest  v.  Nicholls 6  H.  of  L.  423 17 

F. 

Fairley  v.  Hebbs 3  Dowl.  538 214 

Fairlie  v.  Hastings 10  Ves.  123 429 

Farden  v.  Richter  23  Q.B.D.  128 391 

Fennell  v.  Corporation  of  Guelph 24  U.C.Q.B.  238 341 

Fenton  v.  Dublin  Steam  Packet  Co 8  L.J.Q.B.  28 579 

Ferguson  v.  Roblin 17  Ont.  167 579 

Field  V.  Great  Northern  R.  Company. ...  3  Ex.  Div.  261 423 

First  National  Bank  v.  Raynes 3  B.C.  87  353 

Fitzgerald  v.  Chapneys 20  L.J.  Ch.  777 440 

Flavell,  Re 25  Ch.  D.  89 510-13 

Flett  V.  Way 14  Ont.  P.R.  123 212-7 

Flint  V.  Wooden 9  Hall,  618 413 

Flood  V.  Jackson (1895)  2  Q.B.  24-41 476 

Flower  V.  Lloyd {lOCh.'D'.iJ} ^ 

Foley  V.  Webster 2  B.C.  ^1 74 

Ford  V.  Dolphin 7  Drew,  222 337 

Forster  v.  Farquhar {1S&3)  1  Q.B.  564 423 

Foster  v.  Cockerell |  ^  Cl!^F^456^^  } ^^^^^ 

Foster  v.  Foster 3  L.R.  Ch.  333 528-532 

Foster  v.  Jackson Hob.  59 77 

Fowler  v.  Knoop 36  L.T.N.S.  219 254 

Fox  V.  Mackreth 1  W.  &  T.  Ldg.  Cas  141 448 

French  v.  Bellew 1  M.  &  S.  302     47-51-153 

Freshfield's  Trust,  In  re 11  Ch.  D.  198 506 

Fritz  V.  Hobson 14  Ch.  D.  542 205 

Fry  V.  Moore 23  Q.B.D.  395 212-6 

G. 

Gait  V.  Erie 14  Gr.  499 155 

Gard  v  London  Commissioner  of  Sewers. 25  Ch.  D.  511 441 

Gardner  v.  London  Ry L.R.  2,  Ch.  201 155 

Gibbons  v.  McDonald 20  S.C.R.  587 46 

Gibson  v.  Ingo 2  Phillips,  402 215-6 

Giles,  Re 43  Ch.  D.  391-398 528 

Glover  v.  Watmore  5  B.  &  C.  769 480 

Godden  v.  Corsten 28  W.R.  305 174 

Gold  Ores  Reduction  Co.  v.  PaiT (1892)  2  Q.B.  14 321-2 

Goodman  v.  Whitcomb 1  J.  &  W.  589 10 

Gottwalls  V.  Mulholland 15  U.C.C.P.  61 463-70 

Grainger  v.  Aynsley 6  Q.B.D.  182 124 

Grant  v.  Norway 20  L.J.C.P.  93 578 

Graves,  Ex  parte 19  Ch.  D.  5 373 

Great  Northern  Rail'y  Co.  v.  Tahourdin .  .13  Q.B.D.  320 36^-75 

Greaves  v.  Tofield 14  Ch.  D.  563-565 555 

Gregory  v.  Williams 3  Mer.  582,  17  R.R.  136 515 

Griffin  v.  Colver 69  Am.  Dec.  718 115 

Griffith,  Ex  parte 23  Ch.  D.  60 53-463 

Grugeon  v.  Gerrard 4  Y.  &  C.  119 526 

Guest  v.  Worcester  Railway  Co L.R.  4  C.P.  9 62 

H. 

Hadley  v.  Baxendale 9  Exch.  341 115 

Hall,  Re 19  Ch.  D.  538 463 

Hall,  In  re 55  L.J.  Ch.  288-291 508 

Hamilton  v.  Mingaye 1  U.C.Q.B.  22     205-206 

Hammersmith  Ry.  Co.  v.  Brand L.R.  4  H.L.  171 226-231 


TABLE   OF  CASES  CITED.  15 

PAGE 

Harding  v.  Corporation  of  Cardiff 2  Ont.  329 489 

Harding  v.  Harding 17  Q.B.D.  445 521 

Hardman  v.  Canada  Atlantic  Ry.  Co. . .   .25  Ont.  209 124 

Hare's  Caae L.R.  4  Cli.  503  68 

Harris  v.  Beauchamp 9  R.  653  452 

Harris  v.  Brunette  Saw  Mill  Co 3  B.C.  172 579 

Harris  v.  Rankin 4  Man.  L.R.  115 98 

Hatton  V.  Harris (1892)  App.  Caa.  547 204 

Heamen  v.  Seale 29  Gr.  278 464 

Heap  V  The  Rural  Sanitary  Authorities  |  ^^  q  g  j^  ^^^  38^_^ 

of  Burnley  Union j       ^ 

Hewitson  v.  Fabre 21  Q.B.D.  6 215 

Hewitt  V.  Loosemore    9  Hare,  449-458 54:^61-62 

Hill,  Ejc  parte.  In  re  Bird 23  Ch.  D.  695 53-4-«3 

Hill  V.  East  and  West  India  Docks  Co.  . .  8  App.  Cas.  456 325 

Hippisley's  Case 9  L.R.  Ch.  1 66 

Holwon  V.  Middleton 6  B.  &  C.  295 174-7-80-447 

Holbird  v.  Anderson 5  T.R.  2X5 483-470 

HoUoway,  Re (1894)  2  Q.B.  163,  9  R.  384 528 

Holmes  v.  Russel 9  Dowl.  487 396 

Home  V.  Midland  Railway  Co,  L.R.  7  C.P.  583 115 

Horton,  Re 8  Q.B.D.  434 309 

Horwell  v.  London  General  Omnibus  Co    2  Ex.  D.  365 568 

Houghton,  Re 1  B.C.  Pt.  I,  89  594-96 

Houldsworth  v.  Evans L.R.  3  H.  of  L.  263 66 

Hughes  V.  Spital 13  W.R.  251 59 

V.  Palmer 34  L.J.  C.P.  279 224 

Hunt  V.  G.  N.  Railway (1891)  1  Q.B.  601 124 

Hunter  v.  Daniel 4  Hare,  420-432 411 

Hutchinson  Re,  Ex  parte  Plowden 54  L.T.N.S.  302 454-55 

I. 

Iggulden  V.  Tereon 2  D.P.C.  277 174 

International  Pulp  and  Paper  Co.,  Re 6  Ch.  D.  556 67 

J. 

Jackson  v.  Duke  of  Newcastle 33  L.  J.  Ch.  698 408 

Jacques  v.  Harrison 12  Q.B.D.  136  &  165 390-01-^-401-2-75 

Johnson,  Ex  parte.  Re  Chapman 50  L.T.N.S.  214 52-153 

Jones  V.  Bright 5  Bing.  5G3 108-111-113-118-119 

Jones  V.  Padgett 24  Q.B.D.  652 108 

Jones  V.  Smith  1  Hare,  43    561 

Jones  V.  Williams 2  M.  &  W.  326 251 

Jones  V.  Williams 36  L.T.N.S.  559 590 

Jouralde  v.  Parker 30  L.J.  Exch.  237 79 

Julius  V.  Bishop  of  Oxford L.  R.  5  App.  Cixs.  214 502 

K. 

Kearsley  v.  Phillips 10  Q.B.D.  36 335 

Keen  v.  Codd 14  Ont.  P.R.  182 335 

Kelly  V.  Corporation  of  Toronto 23  U.C.Q,B.  425  341 

Kennedy  v.  Green 3  M.  &  Keen,  690 561 

Kenedy  v.  Smith 11  Southern  Reporter,  0(J5 456 

King  V.  Alford 9  Ont.  843-54 159 

King  V.  Walker 33  L.J,  Exch.  325 577 

Kirk  V.  Burgess 15  Ont.  608 452 

Kirkstall  Brewery  Co.  v.  Furness  Ry.  Co.       L.R.  9  Q.B,  468  429 

Knill  V.  Towse 24  Q.B.D.  195 162 

Knowles  v.  Haughton 11  Ves.  168 16 

L 

Labatt  v.  Bixell 28  Gr.  582 462 

Laird  v.  Briggs 16  Ch.  D.  663 380 

Lambert  v.  Parnell 10  Jur.  31 75-83-85 


16  TABLE  OF  CASES  CITED. 

PAGE 

Latham  v.  Latham 2  Sw.  &  Tr.  298 317 

Laurence  v.  Wilcocks (1892)  1  Q.B.  606 179-321 

Le  Neve  v.  Le  Neve 2  VV.  &  T.  Ldg.  Cas.  6th  Ed.  26 406 

Letterstedt  v.  Broers 9  App.  Cas.  371 314 

Leprohon  v.  The  City  of  Ottawa 2  O.A.R.  522 408-99-500 

Lewis  V.  Brass 3  Q.B.D.  667 224 

Lewis  V.  Dyson 21  L.J.Q.B.  104 87 

Limpus  V.  London  General  Omnihus  C/O.     1  H.  &  C.  526 579 

Liverpool  Bank  v.  Turner 2  DeG.  F.  &  J.  502 61 

Lloyd  V.  Mason 4  Hare,  132 77-78-«3-85 

London  InsuranceCo.,  Re L.R.  4  Ch.  682 68 

London  &  Universal  Bank  v.  Clancarty . .      (1892)  1  Q.B.  689 179-322 

Long  V,  Collier 4  Russ.  269 418 

Long  V.  Hancock 12  S.C.R.  532 471 

Lone:  V.  Storie 9  Hare,  542 628 

Lord  V.  Colvin 5  Drew.  222 424 

Lumlcy  v.  Gye 2  El.  &  Bl.  216 471 

M. 

M—  falsely  called  S.  v.  S 1  B.C.  Pt.  I,  25 318 

Macbryde  v.  Weekes 22  Beav.  533 406 

Macdonald  v.  Crombie  11  S.C.R.  107 462 

Mackay  V.  Cora'l  Bank  of  N.  Brimswick..      L  R.  5C.P.  394  578-683 

Mackay  v.  Douglas L.R.  14  Eq.  106 170-171 

Macleod  v.  Att'y-General  for  N.  S.  Wales     (1891)  App.  (?as.  455 155 

Major  V.  Chadwick 11  A.  &  E.  571-588 420 

Manchester  Advance,  etc.,  Co.  v.  Walton  68  L.T.  167 17^-174 

Manchester  Banking  Co.  v.  Parkinson  . .  .22  Q.B  D.  173 452 

Mann  v.  Western  Assurance  Co 19  U.C.Q.B  320 350 

Mansel  v.  Clanricarde  54  L.J.  (^h.  982 56-58-60 

Margerem  v.  Mackilwaine 2  New  R.  509 214 

Marshall  v.  Coleman 2  J.  &  W.  286    10 

Marshall  v.  Langley W.N.  (89)  222 424 

Martin  v.  McAlpine 8  O.A.R.  675 462  463 

McCall  V.  McDonald 13  S.C.R  88 47 

McCormick  v.  Grogan  L.R.  4,  H.L.  97 552 

McCulloch  V.  Maryland 4  Wheaton,  316-428 500 

McEdie  v.  Watt 1  Can.  L.J.  722 464 

McKenzie  &;  McGowan  v.  Bell-Irving,)    or>r*  o4i  ah 

Patterson  &  Co /    ^  ^'^'  ^^ ^^ 

McLennan  v.  McKinnon 1  Ont.  219 598 

McMullen  v.  Free 13  Ont.  57 115 

McMurray  v.  Spicer L.R.  5  Eq.  527 417 

McWilliam  v.  Adams 1  Macq.  H.L.  Cas.  176 343 

Meek  v.  Ward 10  Hare,  709 51-153 

Mercer,  Ex  parte.   In  re  Wise 17  Q.B.D.  290 141-171 

Meridan  Silver  Co.  v.  Lee 2  Ont.  451 462 

Merritt  v.  Lee 1  Ont.  455 464 

Metropolitan  Board  of  Works  v.  New  lor\T>T^«^  -ika 

RiverCo /   2  Q.B.D.  67 154 

Middleton  v.  Pollock 2  Ch.  D.  104 50 

Miller's  Case 3  Ch.  D.  661 206 

Miller's  Dale  Co.,  Re 31  Ch.  D.  211 62-68 

Miller  v.  Keane 24  L.R.  Ir.  49 174 

Miller  V.Harper {P  LX  Ch^Tooi'.:  1 !  }    ^» 

Moir  V.  Huntingdon 19  S.C.R.  363  301 

Milloy  V.  Kilby 15  Ch.  D.  162 424 

Molson's  Bank  v.  Halter 18  S  C.R.  88 46-52-463-470 

Monkhouse  v.  G.T.R 8  O.A.R.  637 155 

Monroe  v.  Taylor 8  Hare,  51 411 

Montford  v.  Scott 18  R.R.  189-193 507 

Moore  v.  Boyd 8  P.R.  413 424 


TABLE  OF   CASES  CITED.  17 

PAGE 

Morgan  v.  London  General  Omnibus  Co. .  13  Q.B.D.  832 124 

Moms  V.  Hunt    2  B.  &  Aid.  355 480 

Mostyn  v.  Fabrigas Sm.  L.  C.  9th  Ed.  684 286-2fi0-291 

Mount  V.  Taylor L.R.  3  C.P.  045 439 

Mudgett  V.  Veeder 6  Am.  &  Eng.  Corporation  Cas.  485  . .  62 

Muirhead  v.  Muirhead 15  App.  Cas.  306 223 

Murphy  v.  Glass L.R.  2  P.C.  408 447 

Myatt  V.  Green 13  M.  &  W.  377 174 

N. 

Naef  V.  Mutter 31  L.J.C.P.  357 324 

Newberry  v.  James 2  Meriv.  466 16 

Newibggin-by-the-Sea  Gas  Co.  v.  Arm-J^  ^^g  rju   t\  qiq  2ifl 

New  LonSon  v.  Brainard 22  Com.  552 163 

Nicholls  V.  Dowding 1  Stark.  81 424-429 

Nokes  V.  Gibbons 5  W.R.  216 58 

Norris  v.  Beazley L.R.  2  C.P.D.  80 567 

North  Central  Waggon  Co.  V.  Manches- \  QE  r Ml   n  g«K  iq  a«>^  n«o  ^r^i  i.it 

ter  and  SheffiefcfRy 1 35  Ch.  D.  206,  13  App.  CiUi.  554 147 

North  Dufferin  Election,  Re 4  Man.  L.R.  259 47 

Northern  Counties  of  England  Ins.  Co.)  oan  t\  ac^  k^aa 

v.Whipp \  28  CD.  490 544 

Norton  v.  Seymour 3  B.C.  792 424 

Nunes  v.  Carter L.R.  1  P.C.  342 463 

Nuter  V.  Holland    3  Ch.  408,  7  R.  491  530 

o. 

Oakes  v.  Turquand  etal L.R.  2  H.L.  325 383^392 

O'Brien  v.  Lewis 32  L  J.  Ch.  665 74-76-82^84-86 

O'Donohue  v.  Robinson 10  O.A.R.  622 75 

Ontario  &  Sault  Ste.  Marie  Ry.  v.  C.P.R.  14  Ont.  432 375 

OreU  Colliery  Co.,  Re 12  Ch.  D.  682 92 

Oriental  Bank  v.  Wright 5  App,  Cas.  842 270 

Osier  V.  Muter 19  O.A.R.  94 97-466 

Owen,  Ex  parte 20  N.B.R.  487 498 

P. 

Parke  v.  George 10  O.A.R.  498 46 

Parkin  v.  Thorbold 16  Beav.  59 417 

Palmer  v.  Locke 18  Ch.  D.  381 408 

Parpaite  Freres  v.  Dickinson 38  L.T.  178 17^-174 

Partington  v.  Attorney-General L.R.  4  H.L.  100 267-270 

Pasley  v.  Freeman 2  Sm.  Ldg.  Cas.  74 8^-85 

Paxton  V.  Baird (1893)  1  Q.B.  139 218 

Pearl  v.  Deacon 1  De  G.  &  J.  461 449 

Pfeifer  v.  Midland  Ry.  Co 18  Q.B.D.  243 73 

Phelps  V.  St.  Catherine's  Ry 19  Ont.  501 155 

Phillips  V.  Eyre {      El.  6  qI' f^.' 1 ! ! ! ! ! ! ! ! ! ! ! . ! '.i    5'7-«75 

PhiUips  V.  PhUlips 4  Q.B.D.  127 460-619 

PUkington  v.  Cooke 16  M.  &  W.615 349 

Plummei  Waggon  Co.  v.  Wilson 3  Man    68 262 

Plunkett,  Re 3  B.C.  484 392-698 

Pooley  V.  Driver 5  Ch.  D.  460 154 

Preston  Banking  Co.  v.  Allsup 12  R.  l47 204-5 

Pretty  v.  Solly 26  Beav.  606 439-440-443 

Probert  v.  Rogers 3  D.P.C.  170 202 

Pryer  v.  Monmouthshire  Canal  Co 4  App.  Cas.  202 270 

Q. 

Queen  v.  Judge  of  City  of  London  Court.      (1892)  1  Q.B.  273 222-46-373-489 

Queen  v.  Taylor 36  U.C.Q.B.  183. 261 

Queen  Victoria  Niagara  Falls  Park  Com-)  1 3  p  j^  ^4                                                        Kn» 
uilssiouei's  V.  Howard  et  al f     


18  TABLE  OF  CEASES  CITED. 

Railton  v.  Wood 15'App.  Cas.  303 155-325 

Ramsay  v.  Margrctt (18W)  2  Q.B.  18 144 

Randall  v.  Newsom 2  Q.B.D.  102 108-11»-120 

RatclifP  V.  Roper IP.  Wins.  420 216 

Redfield  et  ah  v.  Wickham 13  App.  Cas.  407 154 

Rede  V.  Oakes 2  De  G.  J.  &  S.  518 407-08 

Reed  v.  Mousseau 8  S.C.R.  408 261-02 

Reese  River  Mining  Co.  v.  Atwell L.R.  7  Eq.  347 47 

Reffina  v.  Anderson L.R.  1  C.C.R.  168 575 

V.  Atkinson 17  U.C.C.P.  205  46^1-153 

V.  Bates 3  F.  &  F.  274 278 

V.  Bennett 3  Ont.  45 580 

V.  Booth 12  Cox  C.C.  404 293 

V.  Brady 12  Ont.  363 500-6-0 

V.  Carew 20  L.J.M.C^  44 325 

V.  Carr    10  Q.B.D.76 575 

V.  (^oulson ^  Ont.  246 308-0 

V.  Cuthbert 45  U.C.Q.B.  19 .S85 

V.  Elliott 12  Ont.  531 593 

V.  Green 20  L.J.M.C 604 

V.  Green  &  Bates 3  F.  &  F.  274 286 

V.  Hall 8  Ont.  407 308-0 

V.  Hartley 20  Ont.  481 589-590-502^504-^5-6-9 

V.  Hellingley  1  El.  &  Bl.  740 593 

V.  Henkei-s  16  Cox  C.C.  288 297 

V.  Hibbert H  Cox  C.C.  246 278 

V.  Higham 26  L.J.M.C.  110 ;  7  Kl.  &  Bl.  557 598 

V.  Holliday 21  O.A.R.  42 262 

V.  Hougbton  1  B.C.  Pt.  I,  92 589 

V.  Howarth 2A  Ont.  561 308-9 

V.  Kent L.R.  8  Q.B.  315 325 

V.  Kipps 4  Cox  C.C.  167 279-281-2-290 

V.  Leanncnt 23  N.S.  24 504 

V.  Lesley Bell  C.C.R.  220  573-4-580-1-2 

V.  McKenzie 23  N.S.  6, 6  Ont.  165 594 

r22L.J.M.C.115 \ 

V.  Mankletow  \       Dears  C.C.  159 ^27»-283-^291-2^ 

i  6  Cox  C.C.  143 J 

V.  Miller 13  Cox  C.C.  179 297 

V.  Minnie   4  Exch.   Can.)  151,  3  B.C.  161 346 

V.  Mondelet 21  L.C.  Jur.  154 297 

V.  Mycock 12  Cox  C.C.  28 278-283-6-291-2-5 

V.  Newport  Dock  Co 31  L.  J.M.C.  286 362-375 

V.  Olifier   10  Cox  C.C.  404 286-203 

V.  Over 14  Q.B.  425 594 

V.  Primctt 1  F.  &  F.  50 288 

V.  Rice 20  N.S.  294-437,  8  Can.  L.J.  448 593 

V.  Roliertson 3  Man.  L.R.  620 138 

V.  Robinson 17  Q.B.  466 505 

V.  Simpson 10  Mod.  382 597 

^     .f,  j  3  App.  Cas.  614 251 

V-  ^mith \^  U.C.Q.B.  445 590 

V.  Starkey 6  Man.  L.R.  588 ;  7  Man.  43-268 589-593 

V.  Stewart 17  Ont.  5 308-9 

V.  Tonbridge 13  Q.B.D.  330 441 

V.  Walsh 2  Ont.  211 502 

Reid  V.  Reid 31  Ch.  D.  407 441 

Rex  V.  Allen 15  East.  346 507 

V.  Catherall 2  Str.  000 502 

V.  Cockshaw 2  M.  &  M.  378 54 

V.  Elwell 2  Ld.  Raym.  1514 500 

V.  Fox         6  T.R.  148n 594 

V.  Justicesof  W.Riding  of  Yorkshire  3  M.  &  S.  493 54 


TABLE   OF  CASES  CITED.  10 

PAOB 

Rex  V.  Watson 7  East.  214 231 

Richerson,  In  re  Scales  v.  Heyhoe (1803)  3  Ch.  160 ;  3  R.  643 520 

Richmond's  Case  4  K.  &  J.  306 60 

Richmond  v.  White 12  Ch.  D.  364 477 

Ridler  v.  Ridler 22  Ch.  D.  74 171 

Risca  Coal  Co.,  Re 31  L.J.  Ch.  283-420 204 

Roberts  v.  Bury  Impt.  Commissioners  . . .      L.R.  4  C.P.  756 27-»4-37-38-443 

V.  SpuTP 2  D.P.C.  651 216 

Robertson  v.  Easthope 15  Ont.  430 400-»-6 

Robinson  v.  Jenkins 6  T.L.R.  158 453 

Rose  V.  Peterkin 13  S.C.R.  706 552 

Ross  V.  Hunter 7  S.C.R.  280 552 

V.  Rugge-Price 1  Ex.  Div.  260 305 

Russell,  Ex  parte 10  Ch.  D.  602 528^532 

Rastin  v.  Tobin 10  Ch.  D.  588 200 

Ryland  v.  Noakes 1  Taunt.  342 214 

Ryley  v.  Master (1802)  1  Q.B.  674 170-321 

s. 

Saffron  Walden  Building  Soc'y  v.  Rayner  4  L.J.  Ch.  465 506 

Salaman  v.  Warner (1801)  1  Q.B.  734 73-217-378 

Saner  v.  Bilton 11  Ch.  D.  416 400 

Saunders  v.  S.E.  Ry.  Co 5  Q.B.D.  45^-463 386 

Savage  v.  Adam W.N.  (05)  100 478 

Scales  V.  Heyhoe (1803)  3  Ch.  150 ;  3  R.  643 520 

o     ..        A  j  5H.L.  Cas.  811 )     oo  40 

Scottv.Avery 125  L.J.  Ex.  308 \    ^2-13 

Scott  V.  B.C.  Milling  Co 3  B.  C.  221 125 

Scott  V.  Brown 67  L.T.N.S.  783 524 

Scott  V.  Lord  Hastings 15  Jur.  572 528-533 

Scott  V.  Pilkington 31  L.J.Q.B.  81 218 

Secretary  of  State  for  India  v.  Kamachee.  13  Moo.  P.C.  75 573 

Seear  v.  Lawson 15  Ch.  D.  426 521 

Selwood  V.  Mount 0  C.  &  P.  75 500 

Senior  v.  Ward 28  L.J.Q.B.  130 124 

Severn  Case 2  S.C.R.  70 262-3 

Shaffers  v.  Gen.  Steam  Nav.  Co 10  Q.B.D.  356 124 

Shaw  V.  Smith 18  Q.B.D.  103 424 

Sheba  Gold  Mining  Co.  v.  Trubshawe ....      (1802)  1  Q.B.  674 170-^1-322 

Shepard.  Re 43  Ch.  D.  131  452 

Simmons  v.  Stover 14  Ch.  D.155 455 

Smart  v.  Moir 7  Man.  L.R.  565 74 

Smith  V.  Baker (1801)  App.  Cas.  326 124-131 

Smith V. chadwick ff  A^  c^i i»7 : ! .: ! ! ! !  1 ! i! !  l ! " ! i! !  [  224 

Smith  V.  Green 1  C.P.D.  03 110-160 

Smith  V.  McLean 21  S.C.R.  355 42 

Smith  V.  Wilson 5  C.P.D.  25 173-4 

soperv. Arnold |i Chi D. ^  1 :! ! !  1 ! :;;. i.:: i! !  1  i;.;: if  ^ 

Southcombe  v.  Bishop  of  Exeter  6  Hare,  226 407 

Spackman  v.  Evans L.R.  3  H.  of  L.  104 68 

Spedding  v.  Fitzpatrick 38  Ch.  D.  410  510 

Springett  v.  Dashwood 2  Giff.  525-8 528 

Stace  &  North's  Case L.R.  4  Ch.  682 68 

Stanhope  v.  Stanhope 11  P.D.  103 317 

Stapleford  Company,  In  re 14  Ch.  D.  431 62 

St.  Catharine^s  Milling  &  Lumber  Co.  1       t  w   lit  a«*^  noo  itA  ii>io 

v.TheQucen  ....7. /      L-R- 14  App.  Cas.  46 443 

Stephens  v.  McArthur 10  S.C.R.  446 46-60-52-6&46&-471-486 

St.  Nazaire  Co.,  ite 12  Ch.  D.  230 206 

Stubbins,  Ex  parte 17  Ch.  D.  58 470 

Bturgis  V.  Morse 26  Beav.  562 424 


20  TABLE  OF  CASES  CITED. 

PAGE 

Sufflield  V.  Watts,  Inre,  20  Q.B.D.  603 205-6 

Summers  v.  Holborn 62  L.J.M.C.  84 441 

Sutherland  v.  East  Nissouri 10  U.C.Q.B.  620 240 

Sutor  V.  McLean 18  U.C.Q.B.  400 424 

Swift  V.  Winterbotham L.R.  8  Q.B.  2t4 579 

Swire,  Re 30  Ch.  D.  239 204 

T. 

Tailby  v.  Official  Receiver 58  L.J.Q.B.  79 521 

Tate  V.  Hyslop 64  L.J.Q.B.  504 508 

Tattersall  v.  Nat.  Shipping  Co W.N.  (84)  32 154 

Taylor,  Ex  parte  18  Q.B.D.  295 463 

Taylor  v.  Coenen 1  (;h.  D.  636 171 

Taylor  v.  Oldham 4  Ch.  D.  305 349 

Taylor  v.  Waters 5  M.  &  S.  103 74 

Temperton  v.  Russel 0  T.L.R.  322 517 

Temiiest,  Ex  parte L.R.  6  Ch.  70 468 

Tennant  v.  Union  Bank (1894)  A,C,  31 155 

Thirkell  v.  Patterson 18  U.C.Q.B.  80 302 

Thomas  v.  Quartermain 18  Q.B.D.  685 124 

Thompson  v,  Parish 28  L.J.C.P.  153 74-77-82-83 

Thrasher  Case 9  S.C.R.  527 231 

Thrussell  v.  Handyside 20  Q.B.D,  350 124 

Tibbats  v.  Boulter 17  L.T.N.S.  534 415 

Topham,  Ex  parte L.R.  8  Ch.  610 63 

Toplis  V.  Grane 5  Bing.  N.C.  636 150 

Toronto  Street  Railway  Co.  v.  The  Queen  4  Exch.  (Can.)  262 367-375 

Trimble  v.  Hill 5  App.  Cas.  342-44-5 477 

Tucker  v.  N.B.  &c.  Co 44  Ch.  D.  240 204 

Turner  v.  Hancock 20  Ch.  D.  303 532 

Turner  v.  Lucas 1  Ont.  623 402 

Turner  v.  Wright 6  Jur.  N.S.  800 163 

Twigg  V.  Thunder  Hill  Mining  Co 3  B.C.  101 61 

Twyne's  Case Smith's  Ldg  Cas.  0th  Ed.  1 462 

u. 

Union  Bank  v.  Douglass 3  Man.  300 463-4-470 

V.  Tennant (1804)  A.C.  31 155 

United  States  v.  Fisher 2  Cranch  (U.S.R.)  300 960 

United  £40  Loan  Club  v.  Bexton Not  reported 147 

Usburne  v.  Pennell 10  Bing.  531  202 

V. 

Varrelman  v.  Phoenix 3  B.C.  143 352 

Vye  V.  McNeill  3  B.C.  24 456 

w. 

Walford  v.  Walford L.R  3  Ch.  812 481 

Walkelin  v.  L.  &  S.  W.  Ry.  Co 2  Ex.  Div.  384 124 

Walker,  In  re L.R.  8  Ch.  614 463 

Walker  v.  Baird L.R.  (1802)  A.C.  401 575-76 

Walker  v.  Hicks 3  Q.B.D.  8 173-4 

Walker  V.  Hirsch {li  L^f.Nis^i  i: .:  i'.: ::.:::::  ji^-i^i^ 

Walker  v.  Lamb 0  D.P.C.  131 205-208 

Wallis  V.  Smith 51  L.J.  Ch.  577 621 

Ward  V.  Buncombe (1803)  A.C.  301 510 

Waterlow  v.  Dobson 27  L.J.Q.B.  55 444 

Watson,  Re 25  Q.B.D.  27 144-147 

Webb  V.  Hughes L.R.  10  Eq.  281 417 

Wedge  V.  Berkeley 6  A.  &  E.  663 420 

Weir  V.  Barnett 3  Ex.  Div.  42 583 

Western  Assurance  Co.  v.  Doull 12  S.C.R.  144 130 

Westham  Case (1802)  2  Q.B.  680 236 


TABLE  OF   CASES  CITED.  21 

PAGB 

Westhead  v.  Riley 25  Ch.  D.  413 452 

Whatman  v.  Pearson L.R.  3  C.P.  422 579 

White  V.  Loi-d 13  U.C.C.P.  289 464 

White  V.  Neaylon 11  App.  Cas.  171 555 

White  V.  Witt 5  Ch.  D.  589 380 

Wigram  v.  Buckley 7  R.  469 508 

Wilding  V.  Bean (1891)  1  Q.B.  100 212-6 

Wilkinson  v.  Hull,  etc.  Ry.  &  Dock  Co  .20  Ch.  D.  323 363 

Wilks  V.  Wood (1892)  1  Q.B.  684 179-322 

Williston  V.  Lawson 19  S.C.R.  673 224 

Wilson  V.  General  Screw  Colliery  Co 37  L.T.N.S.  789 115 

Wilson  V.  Graybiel 5  U.C.Q.B.  227 594 

Wilson  V.  Perrin 2  B.C.  350 501 

Winn  V.  Bull 7  Ch.  D.  32 223 

W^innett  v.  Appelbe 16  P.R.  57 517 

Wetham  v.  Vane 49  L.J.  Ch.  242 354 

Woodley  v.  Met.  District  Railway  Co. . . .  2  Ex.  Div.  384 124 

Woodward  v.  Ball 6  C.  &  P.  577 308 

WooUey  v.  Attorney-General  of  Victoria.  2  App.  Ciis.  163 182-8a-«l-2-3^ 

Worthington  v.  Morgan 16  Sim.  547 543-4-561-62 

Wylie  V.  Pollen 32  L.J.  Ch.  782 403 

X. 

Xenos  V.  Wickham L.R.  2  H.  of  L.  296 130 

Y 

Yates  V.  The  Queen 14  Q.B.D.  657 373 

Young  V.  Christie 7  Gr.  312 462 

Young  V.  Short 3  Man.  L.R.  H02 98 

z. 

Zebley,  Ex  parte 30  N.B.  130 376 

Zierenberg  v.  Labouchere (1893)  2  Q.B.D.  183 518 


IV.] 


BRITISH  COLUMBIA  REPORTS. 


CBBAfiB,    J. 


1894. 

Feb.  23. 

rULLGOUBT. 

March  13. 

ROEDDB 

V. 

Nbws- 
Advbbtibbb 


ROEDDE  V.  THE  NEWS-ADVERTISER   PUBLISHING 

COMPANY. 

Partnership— Contract — Rescission— Company — Whether  power  to  contract 
partnership  with  an  individual. 

The  defendant  Oompany,  having  power  by  its  memorandum  of  asso- 
ciation, inter  alia,  to  carry  on  and  enter  into  contracts  for  the 
purposes  of  the  business  of  bookbinders,  entered  into  an  agree- 
ment with  the  plaintiff  whereby  it  purchased  and  amalgamated 
his  bookbindery  business  with  its  own,  the  joint  concern  to  be 
carried  on  and  profits  and  losses  divided  between  the  plaintiff  and  the 
Company  in  certain  proportions,  the  plaintiff  to  be  manager  and 
foreman  at  a  salary. 

The  Oompany  not  having  paid  plaintiff  the  purchase  money  as  agreed, 
refused  to  furnish  proper  accounts  or  otherwise  perform  the 
stipulations  of  the  agreement.  In  an  action  for  a  rescission  of  the 
agreement,  an  account,  payment,  and  a  receiver. 

Held,  per  Obbabb  J. :  That  the  agreement  in  question  constituted  a  part- 
nership, that  the  remedy  by  rescission  was  inapplicable,  as  it  was 
contracted  in  good  faith,  and  business  carried  on  under  it;  but  that  a 
dissolution  should  be  ordered  with  accounts  and  a  receiver. 

On  appeal  to  the  Full  Court:  Held,  per  McCbeight,  J.  (Walkem,  J., 
concurring):  That  the  order  for  accounts  and  a  receiver  should  be 
affirmed,  but  the  contract  rescinded  instead  of  ordering  a  dissolution. 

Quxre,  Whether  the  agreement  constituted  a  partnership  or  not. 

Per  Dbakb,  J.  (dissenting) :  That  an  incorporated  Company  has  no  power 
to  enter  into  a  partnership  with  an  individual,  and  that  neither  such 
an  agreement  nor  any  of  its  incidents  could  be  enforced  against  it. 

Action  for  rescission  of  an  agreement,  for  an  account,  and 

for  a  receiver.     The  facts  fully  appear  from  the  head  note   Statement, 

and  judgments. 

E.  V.  Bodwell  and  J.  A.  Russelly  for  the  plaintiff. 
Charles  Wilson,  Q.C.,  for  the  defendant  Company. 

The  action  was  tried  before  Crease,  J.,  without  a  jury, 
and,  on  motion  for  judgment,  the  following  judgment  was 
delivered  by  him  : 


FULL  CX)URT. 

March  13. 


8  BRITISH  COLUMBIA  REPORTS.  [Vol. 

cRRABs,  .1.       Crease,    J. :     After    a    careful    consideration     of     the 
1894.       numerous  cases  cited  and  a  reperusal  of  the  evidence,  and 
Feb.  23.     after  hearing  the  able  arguments  of  the  Counsel  at  the  trial, 
I  am  of  the  opinion  that  the  elements  necessary  to  consti- 
tute a  partnership  exist  in  the  case  of  the  agreement  which 
has  formed  the  subject  of  contention  in  this  suit.     It  is  a 
^^         partnership  for  five  years,   subject  to   be   terminated   by 

News-      effluxion    of   time,   six    months'   notice    from    the    News- 
Adyehtiseb 

Advertiser   Company,   or   breach   of   one  or  more  of   the 

conditions  on  which  its  continued  existence  depends.  The 
action  was  for  its  rescission,  or  for  dissolution  of  the  part- 
nership, especially  on  the  latter  grounds. 

A  strong  and  persistent  effort  was  made  on  the  part  of 
the  plaintiff  to  establish  misrepresentation  or  fraud  as  a 
ground  of  rescission,  chiefly  from  inference,  from  some 
expressions  in  the  statement  of  claim.  But  there  is  no 
axiom  of  law  more  clearly  established  than  that  fraud  is  an 
allegation  which  cannot  be  inferred,  but  must  be  specially 
Judgment  pleaded,  and  the  pleadings  must  show  in  what  particulars 
n»-*ali  tbe  fraud  is  charged,  to  enable  the  party  to  know  with 
reasonable  certainty  what  he  has  to  meet,  and  it  must  be 
completely  proved  by  the  party  who  brings  the  charge. 
There  was  no  such  pleading  here,  and  I  am  bound  to  say 
there  was  nothing  in  the  evidence  which  even  pointed 
either  to  fraud  or  misrepresentation  having  been  used  to 
procure  the  contract.  Indeed,  it  was  all  fair  and  above 
board,  and  it  was  clearly  proved  that  the  plaintiff  and 
defendant  both  entered  into  the  contract  with  full  knowledge, 
mutual  consent  and  good-will,  and  with  full  appreciation  of 
its  purport,  under  legal  advice  of  the  highest  character,  and 
thoroughly  acceptable  to  both  parties.  It  was,  moreover, 
reasonable  and  fair  in  its  terms.  How  it  was  carried  out  is 
another  matter,  and  the  determination  of  that  and  the 
action  itself  depends  on  the  evidence  adduced  at  the  trial. 
When,  however,  we  come  to  examine  the  evidence,  I  find 
that  the  agreement  of  the  2nd  of  November,  1892,  creating 
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a  partnership   between    the   plaintiff   and    the   defendant,  or«a8b,  j. 

which  is  set  forth  in  full  in  the  statement  of  defence,  has  1894. 

been  broken  in  several  material  points,  not  by  the  plaintiff,  Feb.  23. 

who   has   steadily  and  faithfully  carried  out  the  portion  p^ll court 

binding  on  him,  but  by  the  defendant,  in  the   following  ~T",q 
particulars.  For  the  defendant  has  not  yet  paid  the  $3, 150.00 


which    he  was   to    pay  to   the    plaintiff   as  the  difference        o^^^" 
between  the  value  of  his  plant  and  stock  and  the  one-fourth      Nbwb- 

.^J)VRSTIBBS 

value  of  the  combined  plant  and  stock,  at  the  times  and  in 
the  manner  prescribed  by  the  agreement,  viz.:  one  half  on 
March  1,  18.93,  and  the  balance  on  June  1,  1893.  As  so 
much  of  it  ($3,092.00)  has  been  paid  by  him  to  the  plaintiff, 
though  at  irregular  times,  and  only  after  several  urgent 
demands,  and  that  term  has  no  doubt  been  broken,  if  it 
stood  alone  it  would  be  unreasonable  on  that  account  alone 
to  declare  a  dissolution.  But  on  further  enquiry,  from  the 
evidence  I  find  that  the  defendant,  although  repeatedly 
requested,  orally  and  by  letter,  has  systematically  avoided 
giving  plaintiff  the  regular  balance  sheets,  which  are  so  judgment 
necessary  for  the  existence  of  any  business  confidence  ^rbabb  j. 
between  partners,  and  are  an  express  term  and  condition  of 
the  agreement. 

I  also  find,  and  it  is  admitted  in  the  chief  evidence  for 
the  defendant,  that  the  business  has  all  along  been  pro- 
ducing a  profit ;  and  plaintiff,  who  is  confessedly  thoroughly 
conversant  with  the  book  bindery  business  in  all  its  details, 
and  was  to  be  foreman  and  manager  of  it,  avers  in  his 
evidence,  from  private  accounts  he  has  made  up  of  it 
during  its  continuance,  that  it  must  have  been  producing  a 
profit  of  over  $2,000.00  (he  estimates  $2,500.00)  from  Novem- 
ber, 1892,  to  December,  1893,  and  defendant's  chief  witness 
admits  a  profit  of  over  $1,000.00;  the  plaintiff,  who  estimates 
his  share  as  $625.00,  has,  in  direct  contravention  and  viola- 
tion of  the  terms  of  agreement,  not  been  paid  one  farthing 
of  it.  1  find  also  from  notwithstanding  several  requests, 
the  evidence  that  the  plaintiff  lias  not  been  given  access  to 
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OBBABB,  J.   the  books  and  accounts  of  the  partnership,  as  expressly 

18194.       stipulated  for  by  the  agreement,  at  such  reasonable  times 

Feb.  28.     as  he  might  require  to  inspect  them.     He  asked  for  it,  but  it 

puLLcouBT.  ^^^  been  denied  him.  The  only  amount  he  has  been  regularly 

^  "T"jo    paid  is  his  weekly  wageof  $25.00,  without  which  the  business 

. could  not  have  gone  on.     Mr.  Cotton,  President  and  Manager 

^^  of  the  News- Advertiser  Company,  presumably  under  the 
News-  impression  that  as  an  incorporated  Company  for  carryinfi: 
on  a  newspaper  and  cognate  business  it  was  ultra  vires  of  the 
Company  to  carry  on  a  book  bindery  business  in  connection 
with  it,  denied  that  the  plaintiff  was  a  partner  at  all  with 
the  defendant.  But  on  reference  to  the  Act  of  Incorpora- 
tion, that  business  was  found  to  be  well  within  the  purview 
of  the  Act — and  we  had  the  singular  spectacle  of  the 
defendant  out  of  Court  denying  the  partnership,  and  his 
Counsel  in  Court  stoutly  maintaining  its  existence.  I  also 
find  that  the  accounts  of  the  partnership  were  not  properly 
separated,  so  as  to  properly  sever  the  amounts  rightly  due 

Judgment    by  the  book  bindery  from  those  rightly  chargeable  to  the 

CRBABE,  J,  printing  department. 

The  principal  was  not  examined,  and  the  evidence  of  the 
Secretary  of  the  Company  was  evasive,  non-committal  and 
unsatisfactory,  showing  clearly  in  the  defendant  Company 
a  chronic  indisposition  to  account.  There  was  consequently 
a  perpetual  distrust  and  want  of  confidence  created  on  the 
part  of  the  plaintiff  at  this  perpetual  breach  of  important 
portions  of  their  compact,  and  naturally  a  constant  discord 
between  them,  not  mere  quarrels  and  disagreements,  which 
at  times  harmlessly  arise  between  friends,  but  caused  by 
the  conduct,  or  rather  the  misconduct  of  the  defendant  in 
violating  the  terms  of  the  contract,  excluding  the  plaintiff 
from  ready  access  to  the  partnership  account,  and  by  other 
unrighteous  acts  in  derogation  of  their  contract. 

Marshall  v.  Coleman,  2  J.  &  W.  266 ;  Goodman  v.  WhiU 
comb,  1  J.  &  W.  589  ;  Crayshaw  v.  Collins,  1  J.  &  W.  267  ; 
Baxter  v.  West,  28  L.  J.  Ch.  169. 
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Under  these  circumstances  plaintiff  applies  for  a  rescis-  cbeabb,  j. 
sion  of  the  contract :  but,  considering  the  good  faith  with       1894. 
which  it  was  contracted  and  what  has  been  done  so  far,     Feb.  23. 
though  so  far  short  of  the  agreement   by  the  defendant,  f^jll court 

rescission  does  not  appear  to  be  the  most  suitable  remedy.   ,, 

"^      March  13. 

The  proper  remedy,  therefore,  and  the  only  one  I  can  now 

adopt  is  :  To  declare  the  dissolution  of  the  partnership.  <>^i» 
I,  therefore  adjudge  the  said  partnership  to  be  dissolved  on  News- 
the  terms  set  forth  in  the  plaintiff's  statement  of  claim, 
with  costs,  and  for  the  purposes  aforesaid  let  all  necessary 
references  and  directions  be  made  and  accounts  taken.  I 
hereby  appoint  John  R.  Burton,  of  the  City  of  Vancouver, 
receiver  of  the  said  partnership  and  assets. 

Judgment  accordingly. 

The  defendant  appealed  to  the  Full  Court,  and  the  appeal 
was  heard  before  McCreight,  Walkem  and  Drake,  JJ.,  on   Statement, 
the  13th  day  of  March,  1894. 

Charles  Wilson,  Q.C,  for  the  appellants. 

E.  V.  Bodwell  and  /.  A.  Russell,  for  the  respondent. 

McCreight,  J.:  In  this  case  it  is  unnecessary,  as  it  seems 
to  me,  to  decide  whether  the  agreement  of  the  2nd  Novem- 
ber, 1892,  constituted  a  partnership  between  the  plaintiff 
Roedde  and  the  News-Advertiser  or  not. 

Mr.  Justice  Crease  has  decided  that  "  the  said  partnership 
should   be   dissolved,"    now    Lindley,  L.J.,    in  Walker  v.    t  i         * 

'  '  '  Jadgment 

Hirsch,  27  Ch.  D.  473  (C.A),  dealing  with  the  agreement  in  of 
that  case  speaks  of  the  "  so-called  agreement  or  partnership, 
call  it  which  you  will,"  and  adds  :  *^  I  would  rather  not 
use  the  word  *  partnership,*  but  '  agreement,' "  and  at  the 
conclusion  of  his  judgment  he  says  :  "  Persons  who  share 
profits  and  losses  are,  in  my  opinion,  properly  called 
partners."  See,  however,  the  judgment  of  Cotton,  L.J., 
407,  470  and  471,  Lindley  on  partnership,  5th  Ed.  page  11, 
note.    "  But  that  is  a  mere  question  of  words  ;  their  precise 
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CRKABE   J.  rights  in  any  particular  case   must  depend   upon  the  real 

1894.  nature  of  the  agreement  into  which  they  have  entered." 

Feb.  23.  Following  the  judgment  of  Lindley,  L.J.,  in  that  case,  I 

FULLcouRT.  Prefer  the  use  of  the  word  **  agreement "  to  that  of  partner- 

■"T".«  ship,  but  agree  with  Mr.  Justice  Crease  that  the  agreement 

or,  as   he   terms  it,   partnership,  should  be  rescinded    or 

^v.^^"  dissolved,    for   I    cannot   say    that    the    reasons   for   such 

News-  rescission  are  insufficient  or  that  they  are  not  supported  by 

.Aj)vertiseb 

the  evidence.  The  bahmce  sheets  which  were  to  have  been 
given  on  the  30th  June  and  31st  December  do  not  appear 
to  have  been  at  all  in  conformity  with  the  agreement,  and 
such  accounts  as  were  given  were  obtained  with  great 
difficulty,  and  long  after  the  time  required  by  the  agree- 
ment. I  cannot  say  either  that  the  books  were  open  to 
inspection  as  agreed  upon,  nor  did  the  Company  canvass  as 
agreed  on,  or  at  all,  and  I  do  not  know  that  the  plaintiff 
could  avoid  taking  proceedings  with  a  view  to  ascertain  and 
enforce  his  rights  and  interest  in  the  plant.  I  cannot  say 
Judgment  that  the  decree  is  wrong,  though,  of  course,  I  give  no 
^^j;^  ^  opinion  on  the  question  of  partnership.  I  think  the 
agreement  must  be  rescinded  and  the  plaintiff  is  entitled  to  a 
receiver  in  view  of  his  interest  and  the  accounts  ;  but  I  may 
suggest,  as  was  done  in  Walker  v.  Hirschy  27  Ch.  D.  462, 
that  the  News-Advertiser  pay  into  Count  the  purchase 
money  that  the  plaintiff  will  probably  be  entitled  to,  say 
$1,850.00,  which  will  probably  be  sufficiently  near  the  mark 
as  being  the  value  of  the  plaintiff's  share  of  the  stock  or  of 
the  $7,400.00.  If  this  was  done,  the  expense  and  inconveni- 
ence of  a  receiver  may  be  avoided,  the  $1,850.00  should,  of 
course,  remain  in  Court  as  an  indemnity  fund  against  the 
losses,  if  such  there  have  been,  and  this  will  be  in 
conformity  with  the  stipulation  that  "  in  case  of  loss,  the 
parties  shall  pay  the  same  in  the  above  proportions."  I 
have  already  said  I  did  not  think  it  necessary  to  give  an 
opinion  whether  the  agreement  of  2nd  November,  1892, 
constituted  a  partnership  or  not. 
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The  plaintiff's  powers  and   duties  are   those  simply  of  cbeasb,  j. 
**  manager  and  foreman  of  the  business,  which  is  to  be  run       18M. 
entirely  in  the  name  of  the  parties  of  the  first  part,  i.e,  the     Feb.  28. 
News-Advertiser,  and  to  be  subject  to  the  direction  of  the  pu^l court. 
President  and  Executive  of  the  Company."     Whether  the   ^  "^iq 

plaintiff  is  simply  manager  and  foreman,  or  a  partner  with 

authority  as  restricted  as  that  of  a  manager  and  foreman,        ®^^" 

who  is  subject  to  the  direction  of  the  President  and  Execu-      News- 

tive,  seems  to  be  a  mere  question  of  words.     He  is  simply 

an  employee,  with  as  much   or  as  little  authority  as  the 

President  and  Executive  of  the  Company  from  time  to  time 

may  allow  him  to  have,  and  no  question  of  ultra  vires  need 

arise  any  more  than  in  the  case  of  any  other  employee  of  a 

Company.      Of  course  the  President  and  Executive  may 

have  excepted  their  duties  by  giving  the  plaintiff  too  much 

authority  or  discretion,  and  by  delegation  of  duties  to  him, 

but  the  evidence   certainly  does  not  disclose  anything  of 

that  nature,  nor  is  it  within  the  scope  of  the  deed,  and  it 

will  be  time  enough  to  deal  with  that  question  if,  as  is  very  Juds^ment 

improbable  judging  from  the  evidence,  it  should  arise.    The  mocbeiqht  i 

only  change  which  I  think  should  be  made  in  the  decree  is 

that  the  costs  should  be  as  usual  dealt  with  on  further 

consideration. 

My  brother  Walkem  authorizes  me  to  say  that  he  agrees 
in  this  result,  but  is  strongly  of  opinion  that  there  was  no 
partnership,  on  the  ground  that  the  Company  was  not, 
from  the  terms  of  the  agreement,  plaintiff's  agent  in  any 
sense,  and  hence  that  there  was  no  mutual  agency,  and 
plaintiff's  agency  was  limited  to  that  of  an  employee  under 
the  directions  of  the  Company.  There  was,  therefore,  no 
such  mutual  agency  as  would  constitute  a  partnership,  nor 
do  the  terms  of  the  deed  show  any  intention  of  partnership. 

Walkem,  J.,  concurred,  as  above,  with  the  judgment  of 
McCreight,  J. 

Judgment 

Drake,  J.:     This  action  is  brought  on  a  deed,  entered    dbakx,j. 
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CREASE,  J.   into  by  the  parties  on  the  2nd  November,  1892,  and  in  the 

1894.       recital  it  is  stated  that  it  has  been  thought  desirable  by  the 

Feb.  23.     parties   to  amalgamate    the   business    carried    on   by   the 

FULL  COURT.  P^^intiff  with  a  similar  business  carried   on  by  the  defend- 

"T",o    aJ^ts,   and  the  parties  have  agreed  to  so  amalgamate  and 

carry  on  the  business  jointly.     The  Company  is  to  pay  the 

^».°^"     plaintiff  one-fourth  of  the  combined  plant  and  stock,  viz., 
News-      $3,150.00,  on  the  date  therein  mentioned.     The  business  is 

A.D  VERTIS  ER 

thenceforth  to  be  carried  on  for  mutual  benefit,  the  plaintiff 
receiving  one-fourth  of  the  net  profits  and  the  Company 
three-fourths,  and  to  pay  losses  in  the  same  proportion. 
The  plaintiff  to  be  manager  and  foreman,  and  to  receive 
$24.00  a  week  as  his  wages  for  five  years,  or  until  arrangement 
otherwise  terminated.  Proper  accounts  to  be  kept  by  the 
Company,  and  a  proportion  of  the  expenses  of  the  general 
establishment  and  for  rent  is  to  be  charged  against  this 
business,  and  balance  sheets  to  be  made  out  semi-annually. 
On  the  termination  of  the  arrangement,  whether  by  effluxion 
Judgment  of  time  or  by  six  months*  notice  by  the  Company  to  the 
DRAKE  J.  plaij^tiffj  ^he  defendant  is  to  buy  the  one-fourth  interest  of 
the  plaintiff  at  an  agreed  price,  or  to  be  decided  by  arbi- 
tration. This  contract  contains  all  the  elements  of  partner- 
ship, community  of  profit,  loss,  and  property.  But  the 
Company  are  to  have  the  control  of  the  business.  The 
parties  nowhere  use  the  word  or  term  *'  partners "  or 
"  partnership,"  but  the  language  used  in  the  recital  that 
the  parties  have  agreed  to  amalgamate  and  carry  on  the 
business  jointly,  followed  as  it  is  by  the  stipulations  in  the 
deed,  all  point  to  a  partnership  and  not  to  mere  co-owner- 
ship. A  partnership  is  a  contract  by  which  two  or  more 
persons  agree  to  put  something  in  common  with  the  view 
of  dividing  the  benefit  that  may  result  from  it.  This  may 
not  be  an  exhaustive  definition,  but  it  expresses  the  general 
principle  of  partnership.  A  community  of  property  may 
exist  without  community  of  profits,  and  a  community  of 
profits  without  community  of  property.  But  where  all  these 
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elements  appear  subject  only  to  a  restriction  in  the  mode  of  <»kabb,  j. 

carrying  on  the  business,  I  think  that  a  partnership  was  1894. 

created,  whether  the  parties  actually  intended   it  or  not.  Feb.  23. 

The  case  is  very  different  from  that  of  Walker  v.  Hirschj  27  p^j^lcjoubt. 

CD.  460,  where  the  plaintiff  was  engaged   at  a  salary  and  'T'iq 

one-eighth  share  of  profits  and  losses  ;  was  also  to  leave 

£1,500  in  the  business  ;  but  this  was  not  capital,  but  a  loan,  <>J^i>" 

and  was  repayable  in  full  and  not  liable  for  losses.     The  Nbws- 

ADVSBTIBnt 

Court  held  the  plaintiff  not  a  partner,  and  not  entitled  to 
an  injunction  or  receiver.  If  this  was  a  contract  between 
individuals  no  question,  in  my  opinion,  could  arise  as  to 
its  being  a  partnership,  limited  in  scope  ;  but  here  the 
defendants  are  incorporated  by  an  Act  of  the  Provincial 
Legislature,  and  the  object  for.  which  the  Corporation  is 
formed  is  set  out  in  Section  4  of  the  53  Vic,  Cap.  59,  and 
contains  inter  alia  power  to  carry  on  and  enter  into  con- 
tracts for  the  purposes  of  the  business  of  book  binders. 
This  does  not  imply  power  to  carry  on  a  book  bindery  in 
partnership  with  a  stranger,  but  to  contract  for  the  binding  judgment 
of  books  and  other  cognate  matters.  If  this  is  stated  to  be  -^^^jg  j, 
an  amalgamation  of  the  bindery  business  of  the  plaintiff 
with  that  of  the  defendant  Company,  the  practical  result  is 
that  the  plaintiff  has  become  a  member  of  the  defendant 
Company  ;  this  he  cannot  be,  as  he  is  not  a  shareholder  of 
the  Company,  and  becoming  a  shareholder  is  the  only 
mode  recognized  by  law  by  which  a  person  can  become  a 
member  of  an  incorporated  company. 

The  contract  on  which  the  plaintiff  sues  is  ultra  vires  as 
beyond  the  scope  and  objects  of  the  Company,  and,  as  the 
Company  could  not  enforce  against  the  plaintiff  the 
performance  of  the  agreement,  neither  can  the  plaintiff 
enforce  an  illegal,  in  the  sense  of  being  unauthorized, 
contract  against  the  defendants.  In  an  action  for  specific 
performance  there  must  be  mutuality  ;  here  there  is  none, 
and  this  action  is  in  the  nature  of  an  action  for  specific 
performance   to   compel   the  defendants  to   carry  out  the 
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cRBABB,  J.   terms  of  a  contract  which  they  had  no  power  to  enter  into. 

18W.  The  plaintiff  by  his  claim  seeks  to  rescind  the  contract 

Feb.  23.     of  the  2nd  November,  1892.     There  is,  in  my  opinion,  no 

binding  contract,  and  such  being  the  case,  the  Court  cannot 

be  asked  to  rescind  a  nullity. 

The     plaintiff    further    seeks     the    appointment    of    a 


FULL  COURT. 

March  13. 


OBDDK     receiver,  and  a  declaration  that  he  is  entitled   to  a  one- 
Nbws-      fourth  share  in  the  assets  of  the  partnership  and  a  lien  upon 

^D  VERTI  BE  R 

the  partnership  assets  for  that  amount.  How  can  any  order 
be  made  against  the  Company  to  this  effect  ?  It  would,  in 
fact,  be  winding  up  the  Company  by  a  side  wind.  It  may 
be  true  that  the  Company  consists  only  of  a  very  limited 
number  of  persons,  but  of  this  there  is  no  evidence,  and  I 
have  to  consider  the  Company  as  existing  for  the  benefit  of 
a  general  body  of  shareholders.  Any  order  which  may  be 
made  involving  the  payment  of  money  implies  that  the 
shareholders'  money  has  to  be  paid  for  that  purpose,  and 
they  can  not  be  made  liable  for  an  agreement  which  the 
Judgment  Company  was  incapacitated  from  entering  into. 
DRAKE  J.  '^^®  particular  point  here  discussed  has  been  the  sub- 
ject of  many  decisions.  In  Newberry  v.  James,  2  Meriv.  466, 
the  Court  will  not  interfere  by  injunction  to  prevent  viola- 
tion of  an  agreement,  of  which,  from  the  nature  of  its 
object,  there  could  be  no  decree  for  specific  performance. 

In  Knowles  v.  Haughton,  11.  Ves.  168,  there  was  a  part- 
nership between  the  plaintiff  and  defendants  in  the  business 
of  brokers  and  underwriters.  The  plaintiff  prayed  an 
account  which  the  Court  refused.  The  defendant  by  his 
answer  insisted  that  a  partnership  in  underwriting  could 
not  legally  subsist,  as  the  defendant  could  not  compel  the 
plaintiff  to  contribute  to  the  payment  of  the  losses,  although 
he  admitted  that  by  the  agreement  it  was  understood  that 
the  plaintiff  should  bear  a  moiety  of  the  loss. 

In  the  present  case  how  could  the  Company  compel  the 
plaintiff  to  contribute  to  the  losses  of  the  Company  ?  Book 
binding  being  one  of  the  ordinary  branches  of  the  Com- 
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pany's  business,  any  loss  sustained  in  that  especial  branch  crbask,  j. 

is  a  loss  for  which  the  Company  alone  would  be  liable.     In  i894. 

case  the  Company  was  wound  up,  the  plaintiff  is  neither  a  Feb.  28. 

debtor  to  the  Company  or  a  shareholder  of  the  Company,  pullcx)ubt 

and  it  is  only  in  one  or  other  of  these  capacities  that  he  can  „  -^7- 

,             ,                     .    ,  March  13. 
be  made  responsible ;  and  although  the  Company  has  had 


the  benefit  of  this  contract,  yet  that  fact  will  not  be  deemed        <mbddk 
to  be  ratification  of  the  contract  ;  Early  v.   Lye,  15  East.  7.      Nbws- 
And  in  Ernest  v.  Nicholhy  6  H.  of  L.  423,  it  is  held  that  a 
contract  of  directors  of  one  Company  to  purchase  the  trade 
of  another  Company  is  not  binding  unless  authorized  by 
the   deed   of  settlement  of  each  Company.     The  plaintiff  Judgment 
must  be  taken  to  be  fully  aware  of  the  powers  of  the  defend-    ^h^ke  j, 
ant  Company  in  this  respect,  and  cannot  now  ask  the  Court 
to  compel  the  defendant  to  do  that  which  the  Company  was 
legally  incompetent  to  do.     It  is  true  that  this  question  is 
not  raised  in  the  pleadings.     The  plaintiff  could  not  raise 
it,  and  the  defendants  have  carefully  avoided  it.     In  my 
opinion  the  appeal  should  be  allowed,  but  under  the  circum- 
stances without  costs. 

Appeal  allowed  without  costs. 
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RE    FARQUHAR    MACRAE. 
DBAKE.j.  Ex  parte  John  Cook. 

1805.         Criminal Law-'Code  sections  783ff)784, 791—'*  disorderly  house  "Summary 
Feb.  18.  Jurisdiction  of  Magistrate — Discretion  to  hear  charge  or  commit. 


Rb  Maorab  ^  Magistrate  has  absolute  jurisdiction  under  section  785,  sub-section  (f)  and 
Ex  Pabtb  section  784  of  the  Criminal  Code  to  hear  and  determine  in  a  summary 

Cook  ^^y  ^  charge  of  keeping  a  disorderly  house. 

The  exercise  of  the  summary  jurisdiction  is,  under  those  sections,  and 
section  791,  discretionary  with  the  Magistrate,  and  he  may  commit  the 
accused  for  trial,  and  a  mandamus  will  not  lie  to  compel  him  to  hear 
and  determine  the  charge  summarily. 
The  meaning  of  the  term  *'  disorderly  house  "  in  section  783,  sub-section 
(f),  must  be  taken  from  its  definition  in  section  198,  and  not  from  the 
common  law. 


Bi 


iULE  nisi  for  a  mandamus  commanding  John  Farquhar 
Macrae,  Police  Magistrate  in  and  for  the  City  of  Victoria, 
Statement.  *^  hee,T  and  determine  in  a  summary  way  a  certain  infor- 
mation laid  before  him  against  one  John  Cook,  for  keeping 
a  disorderly  house — to  wit,  a  common  gaming  house — at  the 
City  of  Victoria,  contrary  to  sub-section  (a)  of  section  198 
of  the  Criminal  Code  of  1892. 

Counsel  for  the  accused  requested  the  Magistrate  to  pro- 
ceed to  hear  and  determine  the  charge  in  a  summary  way, 
which  he  refused  to  do,  but  stated  that  he  proposed  to  com- 
mit the  prisoner  for  trial,  but,  at  the  request  of  counsel, 
deferred  making  the  commitment  in  order  to  allow  the 
present  motion  to  be  made. 

A.  L,  Belyea  supported  the  rule  nisi. 
Gordon  Hunter,  contra. 

Drak£,  J. :     I  think  the  rule  for  a  mandamus  should  be 

discharged.  In  order  to  ascertain  the  meaning  of  disorderly 

DRAKB,j.    house   in  sub-section   (f)  of  section  783,  it  is  necessary  to 

refer  to  those  sections  which  deal  with  the  subject.     Section 

198  defines  a  disorderly  house  as  being,  inter  alia,  a  gaming 


IV.]            BRITISH  COLUMBIA   REPORTS.  19 

house.     It  does  not  include  a  variety  of  disorderly  houses  drakk,j. 

which  may  be  indictable  at  common  law,  but  only  those  1895. 

especially  mentioned  in  that  section.     This  being  the  case,  Feb.  18. 


the  Police  Magistrate  under  part  LV. ,  has  jurisdiction  to  ^^  Macrae 
deal  with  gaming   houses   as  falling  within    the  category   Ex  Parte 
of  disorderly  houses,  but  his  jurisdiction  is   optional ;    the         ^^^ 
language  used  is  that  he  may  determine  the  charge  in  a 
summary  way.     If  he  concludes  to  exercise  the  jurisdiction 
the  person  charged  cannot  object,  and  the  Act  further  pro- 
vides that  if,  after  having  commenced   the    investigation 
under  part  LV.,  he  may  even  then    (section   791)  at  the 
close  of  the  evidence  for  the  prosecution  send  up  the  case 
for  trial. 

Therefore  the  Magistrate  cannot  be  compelled  by  manda- 
mus to  hear  and  determine  the  present  charge.  Where  a  drake,  j. 
discretion  is  vested  in  a  subordinate  officer  or  tribunal, 
the  Court  cannot  compel  a  particular  course  to  be  adopted, 
the  exercise  of  the  discretion  by  the  officer  or  tribunal  is 
a  complete  justification.  I  think  the  rule  should  be  dis- 
charged. 

Rule  discharged. 
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DRAKE,  J. 


COUGHLAN    &    MAYO  v.  WILMOT    AND   THE   COR. 
1895.  PORATION  OF  THE  CITY  OF  VICTORIA. 

Feb.  28.      Contract — Constritclion  of—Pvivtty — Tender    in  form  of  lump  sum  to    do 

gpecified   work   at    specified  prices — Mistake — Right    of  Contractor    to 

FULL  COURT.  ,  i:t       •  .        .        /?       ,         ..^ 

compel  Jbngtneer  to  give  final  certificate, 

April  19.     Tjjg  Qi^y  Qf  Victoria  called  for  tenders  for  the  constraction  of  certain 

CouGHLAM  sewers,  setting  forth  in  specifications  and  bills  of   qaantities   the 

V.  amoant  and  character  of  the  excavations  and  work  to  be  done,  and 

VicroRiA  requiring  persons  tendering  to  put  their  prices  against  each  item  in 

the  specifications  and  bills  of  quantities,  which  were  to  form  essential 
parts  of  the  contract.  Plaintiffs  tendered,  filling  in  their  prices  for 
each  item  as  required,  and  offering  to  do  the  work  for  a  lump  sum  of 
$7,082.00,  which  represented  their  total.  The  specifications  called  for 
interim  and  final  certificates  of  work  done  to  be  granted  by  W.,  an 
engineer  employed  by  the  Corporation.  The  contract  as  executed  was 
"  to  execute  all  works  described  in  the  specifications,  bills  of  quantities 
and  form  of  tender,  which  are  hereby  made  parts  of  this  contract,  in 
strict  accordance  with  all  the  conditions  and  stipulations  therein  set 
forth,  in  the  best  and  most  workmanlike  manner,  for  the  sum  of 
$7,032.00.''  It  turned  out  that  the  bills  of  quantities  largely  over-esti- 
mated the  work.  Plaintiffs  obtained  the  contract  and  performed  the 
work,  and  sued  to  recover  the  lump  sum  and  extras,  lees  amounts  paid 
them  by  the  defendant  corporation,  and  to  compel  W.,  the  Engineer, 
to  grant  them  a  final  certificate. 
Per  Drake,  J.  :  That  the  contract  was  for  a  lump  sum. 
On  appeal  to  the  full  Court  (Crease,  McCreight  and  Walkem,  JJ.)  :  That 
the  contract  was  to  do  the  work  by  quantities  at  specified  prices  and 
was  not  controlled  by  the  lump  sum  mentioned. 
That  there  was  no  privity  between  the  plaintiffs  and  W,  and  their  right  of 
action  against  him,  if  any,  was  for  damages  for  fraudulently  and  in 
collusion  with  the  defendant  cori>oration,  refusing  his  certificate. 

Appeal  by  the  defendants  to  the  Full  Court  from  a 
Statement,  judgment  of  Drake,  J.,  at  the  trial,  in  favour  of  the  plaintiffs, 
holding  that  the  contract,  the  material  elements  of  which 
are  set  out  in  the  head  note,  was  to  do  the  work  in  question 
for  the  lump  sum  mentioned  in  the  body  of  the  agreement 
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without  reference  to  the  plaintiff's  tender  upon  the  specifi-  i>hakk,j. 

cations  and  bills  of  quantities  referred  to.  1895. 

The  action  was  tried  before  Drake,  J.,  without  a  jury.  ' 


FULL  COUBT. 


E,  V.  Bodwelly  for  the  plaintiffs. 

W,  J.  Taylor^  for  the  defendants.  April  19. 


Drake,  J. :  The  question  here  is — What  is  the  meaning  ,;. 
of  the  contract  ?  The  plaintiffs  tendered  for  the  work  on  Victoria 
an  estimate  of  quantities  furnished  by  the  defendants' 
engineer.  It  is  now  stated  the  quantities  are  largely  in 
excess  of  the  actual  material  required  to  be  removed.  It  is 
stated  that  they  show  some  2,600  lineal  feet,  while  the 
whole  work  has  been  completed  for  some  1,460  feet. 

This  error,  if  it  is  one,  is  not  that  of  the  plaintiffs.  The 
specifications,  clause  10,  expressly  state  that  the  defendants 
are  not  to  be  in  any  way  responsible  for  the  quantities 
given  or  liable  for  any  loss  in  respect  thereof.  On  the 
other  hand,  the  defendants  cannot  complain  now  that  they  Jadgment 
over-estimated  the  work.  drake,j. 

The  plaintiffs,  when  they  made  their  tender,  put  in 
figures  in  the  forms  furnished  them  at  how  much  per  foot 
they  would  charge  for  the  various  material  they  would 
remove  in  vertical  depth.  Looking  at  the  tender,  it  is 
clear  the  plaintiffs  contemplated  these  figures  as  having 
relation  to  the  amount  they  would  be  entitled  to  receive  for 
any  extra  work  done  by  them,  and  also  as  the  criterion  by 
which  any  works  not  done  would  be  valued  for  the  purpose 
of  deduction  from  the  contract  price.  The  tender  is  an 
offer  to  construct  the  works  in  accordance  with  the  draw- 
ings, specifications,  quantities,  forms  of  tender,  and  to  keep 
in  repair  for  $7,054.75.00,  and  it  goes  on  to  say  that  the 
accompanying  schedule  contains  the  prices  on  which  the 
tender  was  based,  and  are  those  on  which  the  contractors 
agree  to  execute  any  additional  work  or  to  deduct  for  any 
work  not  executed. 

The  only  meaning  I  can  attach  to  this  tender  is,  that  a 
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DRAKE,  J.  lump  sura  was  offered  for  the  whole  work  and  the  schedules 

1895,  were  to  be  used  to  calculate  the  value  of  any  extra  work  or 

Feb.  28.  work  not  done. 

FULLoouBT.  ^^  ^^  admitted   that  the  whole  work  has  been  executed 

^  "TTft      under  this  contract.     That  beine:  so,  there  can  be  no  esti- 
Aprill9.  °      ' 

mates  of  deduction,  and  the  question  is,  to  what  payment 

^^  ^     are  the  plaintiffs  entitled,  leaving  out  of  consideration  for 
Victoria     i\^q  present  the  claim  for  extras  which  the  plaintiffs  have  put 
forward  ? 

The  contract  is  drawn  up  based  on  the  tenders,  and  the 
plaintiffs  undertake  to  execute  the  works  described  in  the 
specifications,  bills  of  quantities,  and  form  of  tender,  for  the 
price  of  $7,032.00,  which  price  the  defendants  agree  to  pay. 
The  defendants  contend  that  this  is  a  contract  not  for 
the  price  of  $7,032.00,  but  for  only  such  an  amount  of  work  as 
the  engineer  may  certify  and   measure  at  the  prices  men- 

Judffinent    *^^^®^  ^^  ^^®  ^^^^^  ^^   quantities.     The  specifications  and 
of         contract  lead  me  to  a  different  conclusion.     The  work  is  to 

DBAKX,  J. 

be  carried  out  in  accordance  with  the  contract  drawings, 
subject  to  modification. 

By  clause  9,  additional  work  shall  be  constructed  in 
accordance  with  the  specifications,  bills  of  quantities,  etc. 

Additional  work  must  be  something  superadded  to  the 
contract  work. 

Clause  5  shows  what  the  contract  work  was  to  be. 

Clause  11  indicates  that  the  schedule  prices  are  used  for 
the  purpose  of  enabling  the  engineer  to  ascertain  upon 
what  basis  the  tender  is  made,  and  for  defining  the  amount 
to  be  paid  for  extra  work,  or  to  be  deducted  for  work  not 
done.  If  this  was  a  contract  by  quantities,  such  a  clause 
would  be  utterly  useless,  for  there  could  be  no  deductions 
from  the  contract  sum,  there  being  no  sum  from  which  any 
work  not  perfected  could  be  deducted. 

Then  clause  13  refers  to  the  gross  sum  at  which  the 
contractor  offers  to  execute  the  work,  as  being  inclusive  of 
everything  requisite  to  complete  the  proposed  works  under 
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the  contract.     This  is  entirely  opposite  to  the  idea  of  this  dbake,j. 

contract  being    a   bills  of  quantity   contract    only.      Mr.  1895. 

Wilmot,  in  giving    his  final  certificate,  has   adopted   the  Feb.  28. 

schedule  of  prices  as  his  guide  to  ascertain  the  amount  due,  pull  court. 

ignoring  the  fact  to  which  I  have  drawn  attention,  that  the  — 7- 
defendants  have  agreed  to  pay  a  lump  sum,  and  that  the 


schedule   of   prices   is    to    be  used  for    extra  work  or  for    CJoughlan 
deductions  only.  Victoria 

I  think  a  great  blunder  has  been  made  somewhere.  If 
the  amount  certified  to  be  due  to  the  contractors  is  any- 
thing approximate  to  the  value  of  the  work  done,  it  is 
apparent  the  plaintiffs  have  a  very  valuable  contract. 

The  next  point  is  as  regards  the  extra  work  claimed  by 
the  plaintiffs  for  connections.  Mr.  Wilmot's  answer  is  : 
This  work  was  done  under  my  order  and  by  my  direction, 
but  as  the  estimates  of  the  quantity  of  excavation  which  I 
gave  to  the  contractors  is  so  greatly  in  excess  of  the  actual 
work  done,  they  should  not  now  be  entitled  to  any  addi- 
tional payment.  There  is  some  slight  ground  for  this  view>  ^"^8^®^^ 
because  the  schedule  papers  show  that  the  lump  sum  which  drakb,  j. 
the  contractors  inserted  as  their  figure  for  the  whole  job 
was  based  as  I  have  before  stated  on  figures  given  by  the 
engineer  which,  if  incorrect  by  being  in  excess  of  the 
actual  work  required,  would  compensate  for  the  work  done 
in  making  the  connections.  But  was  this  the  contract — were 
the  plaintiffs  to  do  any  more  than  the  work  shown  on  the 
plans  and  included  in  the  specifications  ?  The  contract 
and  tender  both  refer  to  these  quantity  schedules  as  the 
criterion  for  valuing  extra  work,  and  in  my  opinion  the 
connections  under  the  contract  are  extra  work  and  have  to 
to  be  valued  accordingly. 

I  cannot  ascertain  without  a  reference  unless  the  parties 
agree  what  is  the  value  of  this  extra  work  ;  the  method  of 
computation  put  forward  by  Mr.  Wilmot  will  not  bear 
examination. 

The  schedules  of  prices  on  wliieh  he  claims  to  base  his 
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figures  only  deal  with  vertical  quantities  of  earth,  rock  or 
hardpan  from  the  surface  downwards,  and  not  with  mixed 
strata  at  all.  Mr.  Wilmot  calculates  in  this  way:  if  there 
is,  say,  ten  feet  of  earth  and  one  foot  of  rock  below  he 
allows  for  the  earth  at  62  cents,  and  he  allows  for 
the  rock  at  the  difference  between  the  figures  $6.87 
for  ten  feet  of  rock  and  $7.50  for  eleven  feet,  thus 
allowing  63  cents  for  one  foot  of  rock  extracted  at  a  depth 
of  ten  feet  from  the  surface  or  $1.25  in  all.  If,  on  the 
other  hand,  there  was  a  foot  of  rock  on  the  surface  followed 
by  ten  feet  of  earth,  this  result  would  happen — the  con- 
tractor would  get  $1.50  for  the  rock  and  57  cents  for  the 
earth,  or  $2.07.  The  result  would  be,  the  easier  the  work 
the  higher  the  pay,  and  by  working  out  in  some  other 
instances  these  figures  by  his  mode  of  calculation  the  con- 
tractor would,  with  a  foot  of  rock  at  a  depth  of  twelve  feet, 
get  nothing  for  removing  it. 

Mr.  Mohun  was  called  to  support  Mr.  Wilmot's  figures, 
but  he  admitted  that  in  such  a  case  as  that  last  mentioned 
the  engineer  would  make  au  allowance  to  the  contractor, 
but  how  or  on  what  basis  he  did  not  explain.  I  am  satified 
the  mode  of  computation  is  wrong,  but  I  have  not  been 
furnished  with  any  criteria  as  to  the  correct  method,  and 
therefore  I  cannot  deal  with  the  question  of  value  of  the 
extra  work  at  present. 

I  therefore  give  judgment  for  the  plaintiffs  for  $3,392.00, 
being  the  balance  still  due  on  the  contract.  The  defendants  are 
entitled  to  retain  ten  per  cent,  of  the  whole  amount  of  the 
contract  for  six  months. 

There  will  be  a  reference  as  to  the  value  of  the  extra 
work  unless  the  parties  agree,  and  the  plaintiffs  will  be 
entitled  to  judgment  for  the  amount  when  ascertained. 

Ju'Jgvieut  accordingly. 


From  this  judgment  the  defendants  appealed  to  the  Full 
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Court,   and   the  appeal    was   argued   before  Crbase,  Mc-    drake,  j. 
Creiqht  and  Walkem,  JJ.  1896. 

W.  J.  Taylor,  for  the  appellants.  ^^^'  ^' 


E,  V.  Bodwell,  for  the  respondents.  pullcourt. 

^  April  19. 

Crease,  J.  :     This  is  an  appeal  by  the  defendants  against 


an  order  of  Drake,  J.,  after  a  trial  without  a  jury  directing  ^'^^^^^^ 


V, 


judgment   to   be   entered   for   the   plaintiffs   on   the   26th    Victoria 
February,  1895. 

The  action  was  brought  by  the  plaintiffs,  who  are  con- 
tractors, against  the  defendant  Corporation  and  their 
engineer,  under  a  contract  for  the  making  of  certain  sewers 
in  the  city.  The  contract  made  between  the  plaintiffs  and 
the  Corporation  on  the  20th  August,  1894,  is  set  forth  at 
length  in  the  pleadings.  The  plaintiffs  thereby  engaged  to 
construct  and  execute  all  the  works  described  in  specifi- 
cations, bills  of  quantities,  and  form  of  tender,  which  were 
thereby  made  integral  parts  of  the  contract,  and  were  to  be 
read  and  construed  therewith,  in  strict  accordance  with  all  ^  ^®° 
the  conditions  and  stipulations  therein  set  forth  in  the  best  crbasb,  j. 
and  most  workmanlike  manner  for  the  sum  of  $7,032.00,  to 
be  paid  to  the  contractors  by  the  Corporation  in  such 
manner  as  is  "  described  in  the  said  specifications,''  and  to 
complete  the  same  in  a  time  certain — therein  particularly 
specified. 

All  the  work  required  by  the  Corporation  to  be  done  by 
the  contractors  was  done  when  ordered  satisfactorily,  and 
under  the  contract  the  contractors  were  paid  by  the 
defendants  $3,274.89  in  all,  on  account  of  the  work  so  done 
by  them. 

On  the  application  by  the  defendants  for  a  final  certificate 
a  dispute  arose  as  to  the  amount  of  the  balance  which  they 
were  to  receive.  Plaintiffs  claimed  to  receive  from  the 
defendant  Corporation  the  sum  of  $7,032.00  less  the 
$3,274.39  already  received,  and  less  the  sum  of  $366.29 
being  the  sum  retained  under  tlie  contract  for  maintenance. 
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DRAKE,  J.    that  is  to  say  $3,391.72.     They  claimed  also  to  be  entitled 

1896.       to  receive  under  the  contract  extras  for  the  extension  of  the 

Feb.  28.     sewer   according   to   the   schedule  rates  a  further  sum  of 

$1,896.20.     There  was  no  dispute  at  first  about  the  actual 

measurements. 

The  engineer,  Wilmot,  contended  that  according  to  the 
proper  understanding  of  the  contract  and  specifications  the 
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Victoria  plaintiffs  were  only  entitled  for  work  done  under  the  con- 
tract to  $3,662.96;  less  the  amount  paid  on  account, 
$3,274.39,  and  also  less  10  per  cent,  retained  for  six  months, 
$366.29 ;  total  $3,640.68,  leaving  a  balance  due  at  present 
payable  to  the  contractors  of  $22.28. 

The  whole  question  was  as  to  the  meaning  of  the  rates 
and  prices  in  the  bills  of  quantities  in  computing  the 
payment  to  be  made  for  the  work  done. 

A  special  clause.  No.  13,  was  inserted  in  the  specifications 
by  the  Corporation  for  all  persons  tendering  to  abide  by. 
That  the  printed  specifications  and  conditions  therein  con- 
^  ^£  tained,  issued  by  the  Corporation  together  with  all  the 
crbasb,  j.  Qther  documents  already  enumerated  (form  of  tender,  bills 
of  quantities,  etc.)  must  be  returned  to  the  City  Hall  at  the 
time  and  in  the  manner  directed,  properly  filled  in  in 
every  particular,  and  prices  filled  in  against  each  item  in 
the  bills  of  quantities,  which  were  to  form  essential  parts 
of  the  contract  and  be  held  as  integral  parts  of  the  same. 

Then  clause  11  of  the  specifications  makes  the  contractor 
fix  his  own  figures  in  his  own  proper  handwriting  on  work 
of  the  kind  and  depth  clearly  pointed  out  as  the  estimated 
quantities  which  would  probably  be  required  to  be  done  by 
the  contractor,  adding  that  such  prices  were  to  be  taken  as 
those  on  which  his  tender  is  founded,  and  on  which  alone 
he  agrees  to  be  paid  for  any  additional  works  above  those 
contained  in  the  contract  and  referred  to  in  clause  9  of  the 
specifications,  and  (this  is  an  important  part)  further 
agrees  to  deduct  from  the  contract  sum  for  works  executed 
and  this  provision  is  added  :     "  The  prices  will  be  held  as 
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rigidly  inclusive  and  covering  all  charges  for  all  permanent  drakb,  j. 

and  temporary  works  whatsoever,  and  for  all  alterations,  1895. 

additions  to  or  deductions  from  the  works  contracted  for."  Feb.  28. 

These    special    clauses    are  to   be    specially  considered  p^x-l  court 

under   the   rule   in  Roberts  v.  The  Bury  ImprovL   Commrs,,  "^q 
L.  R.   4   C.P.    755,  in  considering  the  general  and  particu- 


lar effect  of  the  documents  constituting  the  contract.  Ooughlan 

The  prices  of  the  bills  of  particulars  were  arrived  at  in  Victoma 
the  following  manner  :  The  figures  in  the  first  column  were 
made  by  the  engineer  as  a  guide  to  the  contractors  to  form 
their  own  estimate  upon  the  quantities  and  kind  of  work 
and  fix  their  own  prices  on  a  scale  of  their  own  graduation 
against  each  item  in  consecutive  order  according  to  the 
depth  of  the  work.  The  Corporation  did  not  bind  them- 
selves that  the  engineer's  estimate  of  the  ground  would  turn 
out  as  he  estimated. 

The  contractors  must  make  their  own  estimate  and  prices. 

By  the  notice  calling  for  tenders  the  contractors,  who 
claim  to  have  had  local  knowledge  and  experience  of  the  Judgment, 
ground,  must  satisfy  themselves  whether  they  could  accept  crkase,  j. 
the  engineer's  estimate  or  not.  They  could  examine  and 
inquire  for  themselves  and  take  their  own  levels,  but  if, 
after  such  enquiry  they  accepted  the  engineer's  levels — they 
were  to  fix  their  own  prices  to  each  item  consecutively  and 
by  them  they  were  to  be  bound  absolutely  without  recourse. 
These  conditions  the  contractors  accepted  in  their  tender 
and  contract,  and  by  these  and  the  specifications,  bills  of 
quantities  and  their  own  prices,  they  are  bound  absolutely. 
The  sum  added  up,  as  the  summary  of  these  estimates  of 
quantity  and  price,  in  the  specifications  was  2,647  lineal 
feet,  and  the  summary  of  charges  for  these  made  up  in  the 
contractors'  own  figures  in  the  opposite  column  about  made 
up  the  sum  named  in  the  contract,  $7,032.00. 

The  trial  went  off  upon  an  issue  which  had  not  been 
raised  by  the  pleadings.  For  the  contract,  instead  of  being 
one  of  schedule  and  prices,  was  declared  by  the  learned 
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trial  Judge  to  be  a  lump  sum  contract — and  the  pleadings 
were  constructed  on  the  theory  of  a  lump  sum.  If  the 
learned  Judge  had  heard  the  argument  of  which  we  have 
had  the  benefit,  he  would  scarcely,  I  venture  to  think,  have 
arrived  at  that  conclusion.  ♦^ 

If  the  $7,032.00  had  been  agreed  to  be  paid  to  the  con- 
tractors upon  work  definitely  agreed  upon,  with  definite 
plans,  and  to  be  paid  in  any  event  assuming  no  fault  found 
with  the  contractors'  work — and  that  they  had  followed  the 
specifications  and  obeyed  orders — that  would  have  been  a 
lump  sum  contract,  an  ascertained  sum. 

The  learned  Judge  gave  judgment  for  the  plaintiffs  for 
$3,392.00,  the  difference  between  the  contract  sum 
$7,032.00,  and  the  $3,640.68  paid  to  the  contractors  on 
account.  His  view  of  the  contract  pre-supposes  that  no 
changes  or  deductions  could  be  made  if  any  of  the  estimated 
work  was  not  executed,  or  if  there  were  such  the  contractors 
must  have  payment  for  it  as  if  it  had  been  done.  Such 
view  also  ignores  altogether  section  44  providing  that  the 
contract  could  be  terminated  at  any  time,  e.jr.,  from  failure 
of  the  municipal  appropriations  for  the  work,  and  the 
provision  that  in  such  case  the  work  would  have  to  be 
measured  and  paid  for  under  the  schedule  prices  according 
to  the  terms  of  the  contract.  That  is  fatal  to  the  idea  of  a 
lump  sum  contract.  The  conclusion  could  not  well  have  been 
arrived  at  by  consulting  the  plans,  as  the  plans  and  draw- 
ings which  were  subject  to  variation  were  not  an  integral 
part  of  the  contract. 

I  think  the  misapprehension  probably  arose  from  the 
occasional  use  among  the  documents  which  formed  the 
contract  of  the  words  "  the  lump  sum,"  "gross  sum,"  and 
the  like,  not  taking  into  account  that  effect  had  to  be  given 
to  every  part  of  the  contract  as  a  w^hole.  I  gather  from  the 
evidence  that  there  was  no  claim  in  writing  for  a  lump  sum 
contract  put  in  before  the  action  had  commenced.  Then 
as  to  connections,   it  is   true  none  were  specified  in  the 
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drawing,  for  the  suflBcient  reason  that  the  engineer  or  any    drakb,  j. 
other  person  could  not  possibly  say  beforehand  where  they       1895, 
should  be  commenced.  Feb.  28. 

They  were,  however,  provided  for  in  the  estimated  amount 
and  in  clause  8.  The  contract  estimated  the  length  of  the 
excavations  altogether  as  2,647  lineal  feet ;  whereas  mani- 
festly the  length   of   the   sewer  was   only   950   feet.     The 
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surplus,   the  engineer  tells  us,   and  the   contractor  must    Victoria 
presumably  have   known,  covered   the   connections ;   and 
these  connections  were,  therefore,  well  within  the  contract, 
and  not  extras. 

There  is  no  doubt  in  my  mind,  after  careful  examination 
of  documents  and  the  evidence,  that  the  contract  was  one 
where  a  gross  sum  and  gross  quantities  in  lineal  feet,  2,647, 
are  named,  liable  to  addition  or  subtraction  as  the  proper 
execution  of  the  work  might  require,  at  the  prices  named 
in  the  schedule.  That  construction  would  include  the 
connections  (without  which  the  contractor  must  have 
known  a  general  sewer  would  be  next  to  useless)  and  '^  of  " 
additional  works ;  until  the  total  2,647  feet  was  reached,  ^^"^®*»  '• 
after  which  any  additional  work  either  inside  or  outside  of 
the  contract  would,  as  the  word  implies,  be  extra  ;  that  is 
outside  of  the  contract,  but  to  be  paid  for  at  the  schedule 
prices.  The  prices  are  constant  quantities  varying,  though 
not  with  irregularity,  with  the  depth  of  the  work. 

The  judgment  of  the  learned  Judge  settled  no  mode  of 
computation.  The  bills  of  particulars,  as  explained  by  the 
evidence,  supply  to  a  certain  extent,  the  deficiency. 
Instance  the  principle  for  computing  for  the  excavation  of 
earth.  The  schedule  price  per  lineal  foot  of  earth  exca- 
vated is  the  price  of  excavating  and  refilling  all  the  earth 
down  to  that  depth. 

The  price  of  excavating  or  trenching  and  refilling  one 
lineal  foot  by  twenty-seven  inches,  the  width  of  the  trench, 
in  a  trench  "more  than  five  and  not  less  than  six  feet 
deep  "  would  be  34  cents  for  all  the  way  down.     It  could 
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DRAKB,  J.    not  be  cumulative.     It  would  not  be  11  cents  for  the  lineal 

1895.       foot  of  that  width  to  two  feet  down,  and   17  cents  for  the 

Feb.  28.     second  foot  between  two  and  three  feet  deep,  and   22  cents 

for  the  third  between  three  and  four  feet  deep,  and  so  on  to 

the  sixth,  cumulative,  so  that  the  price  must  necessarily  be 

34  cents,  not  11  x  17  x  22  x  28  x  34  cents,  equals  $1.02  for 

p,  excavating  that  one  foot  by  twenty-seven  inches  column  of 

Victoria     ^^rth  six  feet  down,  and  that  this  is  the  engineer's  and 

contractors'  mode  of  computation  is  apparent. 

Therefore,  1,247  lineal  feet  of  trenching  and  refilling 
earth  in  a  trench  nine  feet  deep  by  twenty-seven  inches 
wide  he  charges  50  cents  per  foot ;  and  carries  out  the 
figures  himself  at  $623.50,  which  is  the  full  price  for  nine 
feet  deep.  The  prices  could  not  possibly  have  been  cumu- 
lative. If  the  prices  above  nine  feet  had  been  intended  to 
be  cumulative  that  is  added  at  the  same  number  of  lineal 
feet,  at  the  rates  put  for  9,  8,  7,  feet,  to  one  foot  respect- 

Judmnent    ^^^^7^  *^®  ^^^^  ^^  eight  feet  for  this  1,247  lineal  feet  would 
o*         have  been  $561.15,  adding  only  these  two  together,  $623.50 

CRKA8R|    J. 

and  $561.15,  would  have  made  $1,184.65.  If  seven  feet 
deep  and  so  on  up  to  two  feet  had  been  added  to  the 
$623.50,  it  would  have  amounted  to  the  sum  of  $2,444.12 
for  1,247  feet  of  earth  excavated  to  9  feet  deep — a  proposi- 
tion which  answers  itself.  It  must  therefore  mean  one 
price  set  in  the  schedule  for  all  the  excavation  down  to  the 
given  point. 

The  units  in  Bill  No.  1  are  merely  put  to  provide  for 
cases  where  unexpected  amounts  of  trenching,  whether 
branches,  extensions  or  additions  might  be  necessary  ;  and 
then  the  Corporation  could  pay  the  contractors  for  all  such, 
according  to  the  price  per  lineal  foot  and  depth  so  agreed 
upon  for  such  work. 

By  this  means  rates  were  provided  for  every  depth  down 
to  fifteen  feet,  all  that  was  required. 

The  cost  of  hardpan  was  estimated  for  on  a  similar  prin- 
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ciple.     But  it  so  happened  that  in  this  contract  there  was    dbakb,j, 
no  hardpan  to  consider.  1896. 

The  cost  of  trenching  and  refilling  rock  is  provided  for    Feb.  28. 
on  the  same  principle;  and  of  this,  the  bill  of  particulars  pullcoubt. 
and  evidence  show  the  contractors  were  cognizant.  a'hiio 

The    depths    at    which,    by    estimate,    most   rock   was 

expected  to  occur  were,  between  eight  and  nine  feet,  twelve  ^^ 
and  thirteen,  and  thirteen  and  fourteen  feet  deep.  At  these  ^^^^^^^ 
depths,  according  to  the  legal  construction  of  the  contract 
and  the  bill  of  quantities,  the  price  was  fixed  at  $8.12  per 
lineal  foot,  whether  at  eleven,  twelve  or  thirteen  feet  deep. 
But  the  contractor  wants  to  construe  the  bill  of  particulars 
as  to  rock  in  such  a  manner  that  if  they  had  excavated 
down  to  eleven  feet  of  earth,  and  from  the  eleventh  to  the 
twelfth  foot  (i.  e.,  only  one  foot)  of  rock;  that  he  should 
charge  the  whole  eleven  feet  of  earth  as  rock,  $8.12  per 
lineal  foot.  This  is  utterly  unreasonable.  If  the  bottom 
foot,  say  the  twelfth,  had  been  hardpan  and  all  the  feet 
above  earth,  he  says  he  would  have  charged  all  above  at  ^**^®^ 
the  higher  price  of  hardpan.  But  if  the  eleven  feet  above 
had  been  rock  and  the  twelfth  foot  earth,  if  his  mode  of 
computation  was  correct,  he  should  have  charged  all  the 
twelve  feet  above  at  the  lower  price  of  earth. 

There  could  be  no  better  index  as  to  his  own  view  of 
what  the  bill  of  particulars  as  to  earth  really  meant,  and 
the  legal  mode  of  computation  under  it,  than  his  own 
charge  for  twenty-five  feet  extension  of  the  sewer.  "  The 
sewers,"  he  says,  *'  extended  twenty-five  feet  further  east  on 
Fort  street  than  the  plan  calls  for.  For  this  twenty-five 
feet  of  additional  length  he  charged  $1.05  a  foot — fourteen 
feet  deep— coming  to  $26.50  "  ;  it  should  have  been  $26.25. 
Turning  to  Bill  No.  1,  earth,  we  find  the  rate  for  more 
than  thirteen  and  not  more  than  fourteen  feet  deep  is  $1.05 
per  lineal  foot ;  multiplying  that  by  the  twenty -five  feet  we 
get  the  price  charged  $26.25.  There  is  no  hint  of  cumu- 
lative price  in  this  calculation. 


CRBABB.    J. 
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As  to  the  engineer's  certificate,  it  is  to  be  observed  that 
although  a  final  certificate,  it  does  not  give  the  quantities 
in  lineal  feet,  to  enable  the  Court  to  compare  it  with  bills 
of  particulars,  which  are  made  out  in  that  measure.  It  is 
to  be  observed  that  the  Corporation  did  not  plead  it  as  a 
final  certificate  in  bar.  The  reason  probably  was  that  the 
contract  fails  to  declare  that  its  decision  as  a  final  certifi- 
cate shall  be  binding  and  conclusive  on  all  parties,  which 
under  Scott  v.  Avery  5  H.L.  Cas.  811  and  25  L.J.  Ex.  308 
is  necessarj'  to  give  it  that  effect. 

There  was  a  remedy  for  a  greater  part,  if  not  all  of  the 
present  difficulty  (and  one  which  if  the  parties  consented 
they  could  use  now  effectively)  inserted  in  the  contract, 
namely,  Clause  14,  whereby  the  Sewerage  Commissioners 
and  the  engineer  were  constituted  a  body  and  tribunal 
whose  explanation  of  any  difficulty  whatever,  whether  of 
construction,  mode  of  computation,  or  other  matter  under 
the  contract  would  be  final  and  binding  on  all  parties,  and  so 
have  prevented  litigation.  But  for  some  reason  or  other, 
when  applied  to  they  declined  to  give  a  decision,  and  held 
their  meeting  •*  without  prejudice,"  so  making  it  no  meet- 
ing at  all.     The  present  legal  proceedings  are  the  result. 

It  is  clear  from  the  evidence  and  what  has  preceded  that 
this,  being  a  contract  whereby  the  contractors  are  to  be 
paid  by  schedule  and  prices,  while  the  pleadings  were  all 
drawn  on  the  basis  of  a  lump  sum  contract,  the  decision  of 
the  learned  Judge  cannot  stand,  and  must  therefore  be  set 
aside. 

But  it  appears  from  the  evidence  that  some  money  is  due 
to  the  contractors  ;  moreover,  there  was  no  specific  price  in 
the  estimated  bills  of  quantities  and  specifications  whereby 
the  cost  of  mixed  strata  of  earth,  hardpan  and  rock  could 
be  calculated.  That  being  left  for  experts  to  determine, 
should  have  been  proved  at  the  trial.  But  no  custom  was 
pleaded,  or  shown,  or  even  attempted;  but  merely  what 
would  be  the  engineer's  and  Mr.  Mohun's  practice  on 
similar  occasions. 
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There  is  also  a  difference  of  opinion  between  the  parties  dbakb,  j. 

as  to  the  quantity  of  work  actually  done.  1895. 

These  reasons  seem  to  me  to  afford  sufficient  grounds,  Feb.  26. 

with  the  question  of  alleged  extras  reserved,  for  a  new  trial,  p^ll court. 

I  also  observe  that  the  judgment  appealed  from  does  not  *  "^g 
touch  the  question   of  the  joinder  of  the  engineer  Wilmot 
as  a  defendant. 

According  to  Hudson's  Law  of  Building  Contracts  p.  63 
et,  seq.  and  the  cases  there  cited,  the  engineer  so  far  as  he 
acts  under  the  authority  of  the  employer  is  in  no  way 
liable  to  the  contractor,  for  acting  or  not  acting,  unless  he 
acts  fraudulently ;  because  there  is  no  privity  of  contract 
between  the  engineer  and  the  contractor.  Wilmot  therefore 
must  be  dismissed  from  the  action  with  costs. 

As  the  pleadings  were  for  a  lump  sum  contract,  and  the 
trial  therefore  abortive,  the  plaintiff  must  pay  the  costs  of 
the  trial.  The  appeal  was  successful  on  one  part  of  the 
motion,  and  not  successful  on  the  other.  The  judgment  judgment 
is  set  aside  but  judgment  could  not  be  given  for  the  ^^^?l^  , 
plaintiffs.  If  the  Court  had  been  certain  that  the  certificate 
was  right,  judgment  could  have  been  given  for  the  plaintiffs 
but  it  could  not  be  certain  of  that.  I  am  of  opinion  there- 
fore that  no  costs  should  be  given  of  the  appeal. 

In  case  the  plaintiffs  should  go  to  a  new  trial  liberty 
must  be  given  to  amend  the  pleadings  of  both  sides,  but  as 
the  necessity  for  amendment  has  been  caused  by  the 
mode  in  which  the  pleadings  were  drawn,  the  costs  of 
all  amendments  must  be  defendants'  costs  in  any  event. 

McCreight,  J. :  In  this  case  Mr.  Justice  Drake  has 
decided  that  the  contract  between  the  plaintiff  and  the  city 
was  for  a  lump  sum  of  $7,032.00,  but  after  hearing  a  fuller  Judgment 
argument  than  I  gather  was  addressed  to  him,  I  mccrwoht.  j- 
think  the  contract  was  to  do  work  in  schedule  quantities 
for  corresponding  schedule  prices  as  in  Bill  No.  I  "  earth, 
hardpan  and  rock  "  and  see  also  Bills  2,  3,  4  &  5,  bearing 
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DRAKE,  J,  in  mind  that  the  contract  (see  the  tender    especially)  con- 

1805.  templated  deductions  for  any  work  not  executed  (see  form 

Feb.  28.  of  tender)  and  additions  for  additional  work,  but  always 

puLLoouBT.  according  to  the  schedule,  so  that  the  contractor  should  be 

"TT:  paid  and  at  a  fixed  rate  exactly  for  what  he  had  done   and 

no  more  and  no  less. 


^^  That  this  is  the  true  meaning  of  the  contract  becomes 

Victoria  more  apparent  when  we  observe  the  words  of  the  agree- 
ment to  "  construct  and  execute  all  the  works  described  in  the 
annexed  specific  bills  of  quantities  and  forms  of  tender 
which  are  hereby  made  part  of  this  contract  and  are  to  be 
read  and  construed  herewith." 

It  is  evident  then  that  to  ascertain  whether  the  contract 
is  for  a  lump  sum  or  to  do  scheduled  work  more  or  less  as 
the  case  may  be  at  scheduled  prices,  we  must  attentively 
consider  all  these  instruments  and  especially  according  to 
the  cardinal  rule  referred  to  by  Mr.  Justice  Willbs  in 
Roberts  v.  The  Bury  Commissionera  L.R.  4  C.P.  755.  He 
Jud^ent  ^^  p  ygQ  gpeaks  of  the  cardinal  rule  that  "  the  Court 
McCMiGHT,  J.  should  be  guided  more  by  the  words  of  the  clause  dealing 
specifically  with  the  matter,  than  by  any  general  inference 
from  the  whole  contract."  I  take  it  that  the  important 
clause  or  clauses  or  parts  of  the  agreement  of  the  20th  of 
August  bearing  on  this  question  are  clauses  11  &  13  (see 
especially  the  first  member  or  portion  of  clause  13  and 
clause  33)  see  especially  as  to  "  additions  to"  or  **  deductions 
from,"  "additions,"  " omissions,"  and  compare  the  same 
with  the  provisions  in  the  tender.  "  The  accompanying 
schedule  containing  the  prices  upon  which  our  tender  is 
based,  and  also  those  upon  which  we  agree  to  execute  any 
additional  work  or  to  deduct  for  any  work  not  executed." 
As  to  additional  work,  see  clauses  11  and  33. 

From  perusal  of  these  clauses  and  the  schedules  through- 
out, I  have  come  to  the  conclusion  that  the  meaning  of  the 
the  whole  agreement  is  that  the  plaintiffs  are  to  be  paid 
pro  rata  for  what  they  have  done,  neither  more  nor  less  and 
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of  course  according  to  the   prices   in  the  schedules.     In    drakb,j. 
arriving  at  this  conclusion  I  have  not  forgotten  the  expres-       1895. 
sion  "  lump  sum  "   at  which  the   contract   "  was  taken,"     Feb.  28. 
occurring  in  clause  2,  nor  the  expression  "gross  sum  "  in 
the  2nd  member  or  portion  of  clause  13,  but  I  think  these 
expressions  cannot  be  taken  as  overriding  the  other  por- 
tion of  the  contract  taken  in  its  entirety  and  explainable,  ^^^^^^-^ 
see   clause   44,  as  referring  to  the  amount  of  the  appropria-    Victoria 
tion  for  the  works  "  under  this  contract  "   which  I  gather 
was  a  little  over  $7,000.00.  I  look  upon  clause  11  as  perhaps 
the  most  important  in   negativing  what  I   may   call   the 
"  lump  sum  "  construction. 

If  this  view  is  correct,  as  I  believe  it  to  be,  then  the 
judgment  for  $3,392.00  given  by  the  learned  trial  Judge 
cannot  stand,  and  the  next  consideration  is  what  course  is 
to  be  adopted  in  order  that  the  plaintiffs  may  obtain  such 
sum,  if  any,  as  they  are  really  entitled  to  under  their 
contract. 

The  schedule  bill  No.  1,  "  earth,''  "  hardpan  "  and  "rock  "  J^ds^ent 
has  given  my  learned  brothers  and  myself  a  good  deal  of  icocBnaBT,#. 
trouble  in  coming  to  a  conclusion  as  to  its  true  legal 
meaning,  and  I  have  at  length  concluded  that  its  true 
meaning  is  that  the  column  headed  "  lineal  feet "  limits 
the  quantities  in  respect  of  which  the  plaintiffs  are  entitled 
to  recover,  and  that  the  column  headed  "rate  "  correspond- 
ingly limits  the  amounts  recoverable  in  respect  of  such 
quantities,  the  next  column  headed  "  $  cts."  bringing  out 
the  amounts  and  their  aggregate.  Of  course  I  am  not  now 
consideiing  either  "  additions"  or  "deductions." 

This  construction,  I  think,  satisfies  each  word  and  figure 
in  the  schedule  relating  to  "  earth,"  "  hardpan "  and 
"rock."  For  instance,  in  that  part  which  relates  to 
"  earth,"  the  contractors  would  be  entitled  to  receive  in 
respect  of  the  first  seven  items  the  sums  of  11,  17,  22,  28, 
34,  29  and  45  cents,  aggregating  $1.96,  a  sum,  of  course, 
quite  incommensurate  with  the  work  done ;  but  then  the 
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DBAKB,  J.    next  item,  1,247  lineal  feet  at  50  cents,  making  a  total  of 

1895.       $623.50,  might,  in  the  opinion  of  the  contractors,  and  did, 

Feb.  28.     judging  from  their  tender,  more  than  compensate  for  this 

FULL  COURT.  ^^^^'     ^^S^^^^j  *^^®  °^®^*  three  items  of  $63.68  and  90  cents, 

A  ~^9      ^SS^^S^^^^S  $2.20,  would  represent  per  se  a  loss,  but  to  be 

compensated  by  the   next  item  of   357  feet   at   97  cents, 

CouGHLAN  aggregating  $346.29.  And  the  same  doctrine  as  to  measure- 
VicTORiA  ment  and  prices  would  apply  to  the  •*  hardpan  "  and  "  rock," 
and  at  whatever  depths  "earth,  hardpan  and  rock" 
respectively  were  to  be  found.  Moreover,  this  interpreta- 
tion agrees  with  the  prices  of  the  contractors  in  their 
tender,  and  their  aggregate.  It  is  to  be  remembered  that 
the  duty  of  a  Judge  is  to  ascertain  the  meanings  of  the 
words  and  figures  which  the  parties  to  an  instrument  use  in 
the  instrument,  and  that,  generally  speaking,  is  the  only 
legitimate  method  for  him  to  pursue  in  order  to  ascertain 
their  intention. 

The  amount  due  to  the  plaintiffs,  if  any,  according  to  the 

^ent    above  construction  of  the  specifications  and  schedule,  etc., 

mccrhght,  j.  cannot,  as  I  understand,  be   ascertained  without  further 

evidence   of  Wilmot,   the   city  engineer,   and,  if   thought 

necessary,  further  evidence  on  behalf  of  the  plaintiffs. 

For  although  it  may,  upon  the  evidence,  be  taken  that 
1,408  feet  of  work  was  done  and  no  more,  that  is  1,408  feet 
of  combined  or  mixed  earth,  hardpan  and  rock,  yet  his 
mode  of  computing  for  earth,  hardpan  and  "  rock  "  seem  to 
me  at  variance  with  the  true  construction  of  the  schedules  ; 
and  further,  we  cannot  tell  the  respective  amounts  of 
"  earth,"  "  hardpan  "  and  **  rock  "  taken  out,  of  course  at 
very  different  prices  for  each  kind  of  material.  Without 
such  further  evidence  which  we  are  entitled  to  call  for  bv 
the  rules,  I  cannot  tell  what  judgment  should  be  given  or 
for  what  amount. 

The  final  certificate  given  by  Wilmot  does  not  remove 
the  difficulty,  as  by  clause  36  of  the  specifications  it  has  no 
operation  as  against  the  claim   of  the  contractor  by  reason 
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of  the  absence  of  any  provision  in  the  clause  that  the  archi-  dbakb,  j. 

tect  should  have   power  to    bind     by    his   determination.  1895. 

Roberts  v.  Bury  Commissioners y  in  the  Exchequer  Chamber  Feb.  28. 

L.R,  5  C.P.  310,  and  see  Hudson   on  Building   Contracts^  pollcourt. 

p.  285.     Until  such  further  evidence  is  produced,  I  think  it  ^ZJfjg 
is  perhaps  premature  to  say  anything  about  amendments  of 
the  pleadings,  costs,  or  any  other  matter. 


OOUGHLAN 

V. 

Victoria 


Walkem,  J. :  The  plaintiffs,  as  contractors  for  the  con- 
struction of  certain  sewerage  work  in  the  city,  brought  this 
action  to  compel  Mr.  Wilmot,  the  city  engineer,  to  give 
them  a  certificate  for  $5,287.62,  and  to  obtain  a  judgment 
for  that  amount  against  the  Corporation.  The  amount 
consists  of  the  balance  due  on  an  alleged  agreement  for 
payment  of  $7,032.00,  as  a  lump  sum  for  the  whole  work, 
and  of  about  $1,900.00  for  extras. 

The  defence,  in  effect,  is  that  payment  at  schedule  prices, 
and  not  of  a  lump  sum,  was  agreed  upon  ;  that  the  alleged 
extras   were   part   of   the   contract   works  ;    and    that  the  J«dg™®^^ 
engineer  had  given  a  final  certificate  for  $22.28  which  was  walkbm,  j. 
all  that  was  due  to  the  plaintiffs. 

At  the  trial  Mr.  Justice  Drak£  held  that  the  contract  was 
for  the  lump  sum  mentioned  ;  that  the  plaintiffs  were 
entitled  to  be  paid  $3,757.00  as  a  balance  due  thereon  by 
the  Corporation,  subject  to  the  right  of  the  latter  to  retain 
ten  per  cent,  of  it  for  the  maintenance  period  of  six  months; 
and  that  they  should  be  allowed  for  certain  works  as  extras 
— the  amount  thereof  and  the  question  of  costs  being 
reserved  for  further  consideration. 

The  Corporation  now  appeals  from  the  part  of  the  decision 
relating  to  the  lump  sum  and  the  extras. 

The  judgment,  it  will  be  observed,  does  not  dispose  of  the 
case  against  Mr.  Wilmot.  The  certificate  that  was  pleaded 
was,  as  I  understand  it,  given  after  the  commencement  of 
the  action  ;  but  even  had  it  not  been  given  at  all  the  action 
would   not  lie  agairrst   Mr.   Wilmot  ;    for  an  engineer   or 


FULLCX)UBT. 

April  10. 
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DRAKE,  J.  architect  cannot  be  compelled  by  the  contractor  to  give  a 
1995.       certificate,  as  there  is  no  privity  of  contract  between  them. 

Feb.  28.  He  is  only  liable  for  damages  to  the  contractor  if  he  acts 
fraudulently,  and  there  is  no  charge  or  even  suggestion  of 
the  sort  against  Mr.  Wilmot.  See  Hudsan^s  Building  Con- 
tract8y  p.  63,  and  cases  cited.     The  action  as  against  him 

OonoKLAN  '  tr  9  o 

^^         should  therefore  have  been  dismissed  with  costs  ;    hence 
Victoria    t}^^  order  on  this  appeal  must  contain  a  direction  to  that 
effect. 

The  contract  between  the  parties  consists  of  several 
documents  which  are  mentioned  and  incorporated  in  the 
following  agreement  of  the  20th  August,  1894,  namely  : 

"The  said  contractors  hereby  agree  to  construct  and 
execute  all  the  works  described  in  the  annexed  specification, 
bills  of  quantities,  and  form  of  tender,  which  are  hereby 
made  part  of  this  contract,  and  are  to  be  read  and  construed 
herewith  *  *  *  for  the  sum  of  $7,032.00  to  be  paid 
*  *  *  in  manner  described  in  the  said  specification, 
°  0?^°  [and  to  complete  the  same  within  five  months  after  receiv- 
WALKSM,  J.  jjjg  j^  ;^ritten  order  from  the  engineer  to  commence.] 

In  ascertaining  whether  the  above  amount  of  $7,032.00 
was  meant  to  be  a  lump  sum  or  not,  all  the  documents 
referred  to,  and  not  the  agreement  alone,  must  be  considered 
and  particular  attention  given  to  those  portions  of  them 
which  deal  specifically  with  the  question  of  price  or  pay- 
ment, it  being  a  cardinal  rule,  as  observed  by  Mr.  Justice 
WiLLES,  in  Roberts  v.  Bury  Improvement  Commissioners y 
Law  Reports  4  C.P.  p.  760,  that  the  Court  should  be  guided 
more  by  the  words  of  clauses  relating  to  a  particular 
subject  which  requires  elucidation  than  by  any  general 
inference  from  the  whole  contract. 

The  bills  of  quantities  come  first  in  order,  as  upon  them 
tenders  were  invited.  They  call,  in  effect,  for  bids  for  the 
construction  and  re-filling  of  2,647  horizontal  feet  of 
trenching,  twenty-seven  inches  wide  and  of  various  depths, 
and  the  execution  of  certain  incidental  works  which   are 
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enumerated.     To  each  of  these  items  the  plaintiffs  affixed  dbake,  j. 

their  price,  the  total  of  the  price  being  $7,054.75.  This  sum  1805. 

they    inserted    in    their  tender,  but   as   it   proved   to    be  Feb.  28. 

incorrect  owing  to  clerical  and  other  errors,   the  correct  ^ull court. 

sum,  namely,  $7,032.00,  was  substituted  for  it  and  inserted,  *  "^o 
as  it  now  appears,  in  the  agreement. 


I  mention  these  facts  as  accounting  for  the   difference         ^^ 
between  the  amount  bid  in  the  tender  and  the  sum  named    Victoria 
in   the  agreement,  and  also  as  showing  that  the  sum  of 
$7,032.00   merely   represented    in  an  aggregate  form   the 
schedule  prices  to  be  paid  for  the  enumerated  works. 

We  come  now  to  the  tender.  By  it  the  plaintiffs  offer  to 
construct  the  requisite  work  "  in  accordance  with  the 
drawings,  specifications,  bills  of  quantities  and  form  of 
tender,"  and  to  maintain  them  **for  six  months  after  com- 
pletion for  the  sum  of  $7,05475."  Then  occur  these  words : 
"The  accompanying  schedule  contains  the  prices  upon 
which  our  tender  is  based,  and  are  those  upon  which  we 
agree  to  execute  any  additional  work  or  to  deduct  for  any  "  ©T  '^ 
work  not  executed."  This  shows  that  from  the  outset  ^^l"*'»J» 
the  plaintiffs  contemplated  being  paid  at  schedule  rates  and 
not  otherwise. 

In  the  next  place,  in  Clause  11  of  the  specifications, 
which  is  important,  as  it  specifically  provides  for  the  mode 
of  payment,  it  is  stipulated  as  follows :  "  The  rates  and 
prices  *  *  *  filled  in  against  the  several  items  of 
work  in  the  bills  of  quantities  *  *  *  by  the  contrac- 
tors *  *  *  are  to  be  taken  as  those  upon  which  their 
tender  is  founded,  and  upon  which  alone  they  agree  to  be 
paid  for  any  additional  work  *  *  *  and  further  agree 
to  deduct  from  the  contract-sum  for  work  not  executed.'' 
Here  is  a  clear  stipulation  that  the  $7,032.00  or  "  contract- 
sum,"  as  it  is  called,  shall  be  subject  to  increase  or  diminu- 
tion. It  is,  therefore,  impossible  to  hold  it  was  intended  to 
be  a  fixed  or  ascertained  amount,  or,  in  other  words,  a 
lump  sum. 
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DRAKE,  J.  The  alleged  extras  are  the  lateral  trenches  for  the  con- 

1895.  nections  with  the  main  sewer,  and  also  an  extension  made 

Feb.  28.  to  the  main  sewer  of  twenty-five  feet  beyond  the  950  feet 

PULL  COURT  iiidicated  on  one  of  the  engineer's  plans.     But  the  lateral 

.  ""T"^      trenches  are  made  part  of  the  contract  works  by  Clause  8 
April  19.  ^  ... 
of  the  specifications ;  and   the   bills   of   quantities  provide 

OouQHLAN  j^^  their  construction  at  a  mean  depth  of  eight  feet,  as 
Victoria  distinguished  from  the  provision  made  for  the  deeper 
trench  of  fifteen  feet,  intended  for  the  main  sewer.  More- 
over, the  obvious  purpose  of  the  contract  was  the  con- 
struction, not  of  a  main  sewer  alone,  which  might,  and 
probably  would,  be  of  no  public  benefit,  but  of  a  sewerage 
system  for  the  neighbourhood.  With  respect  to  the  increase 
in  length  of  the  main  sewer,  the  evidence  shows  that  it  was 
included  in  the  1,408  lineal  feet  of  trenching  that  was 
actually  done,  and  as  this  quantity  is  far  within  the 
original  sewerage  alignment  of  2,647  feet,  the  extension 
cannot  be  classed  as  an  extra.  The  plan  in  question  could 
^  o™^^  ^ot  have  the  effect  of  limiting  the  contract,  but,  like  work- 
WALKRM,  J.  jjjg  drawings,  for  a  building,  would  be  merely  illustrative 
of  what  the  engineer  considered  at  the  time  was  expedient 
to  be  done.  The  question,  however,  of  extras  loses  its  im- 
portance in  view  of  our  opinion  that  the  contract  is  one  for 
payment  at  schedule  rates  for  all  works,  whether  extras  or 
not. 

With  regard  to  the  meaning  of  the  respective  schedule 
rates  for  earth,  hard  pan  and  rock,  we  have  been  unable  to 
agree.     The  earth  schedule,  for  instance,  reads  thus: — 

EARTH. 

Trenching  and  Rrfillino, 

Width  of  Bottom  of  Trench 2  ft.  3  in. 

Rate. 
1  lin.  ft.  more  than  1  and  not  more  than  2  ft.  deep 11  cts. 

1  lin.  ft.  more  than  2  and  not  more  than  3  ft.  deep 17  cts. 

And  80  on  till  we  come  to — 

1,247  lineal  ft.  more  than  8  and  not  more  than  9  ft.  deep 50c.    $623  60 

And  then — 

357  lineal  ft.  more  than  12  and  not  more  than  13  ft.  deep 97c.       346  29 


ConOHLAN 

V. 

Victoria 
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There  is  nothing  technical  in  this  scale.     The  trench  is    drake,  j. 
to  be  of  a  uniform  width  at  the  bottom  of  27  inches,  and       1806. 
each  price  is  the  price  for  a  separate  horizontal  lineal  foot    Feb.  28. 
of  earth  of  a  given  depth.     The  prices  are  not  cumulative  Y^xjishcovm. 
— and   it   is   on   this   point   we   disagree — for  that  would     a"T^9 
imply  that  they  were  for  vertical  feet.     Again,  the  units, 
or  other  quaantities,  of  feet  mentioned  in  the  scale,  being 
part  of  the  2,647  horizontal  feet  of  trenching  proposed  to 
be  done,  might  be  hundreds  of  feet  away  from  each  other. 
The  price  of   any  one  horizontal  foot  of  a  given  vertical 
depth  would  therefore  have  nothing  to  do  with  the  price  of 
any  other  of  a  different  depth,  and  could  not,  therefore,  be 
added  to  it.     The  contractors,  according  to  the  scale  when 
read  with  other  portions  of  the  contract,  in  effect,  say, "  We 
agree  to  take  out  earth  and  replace  it  for  11  cents  a  hori- 
zontal  foot   at  any  place   along  the  line  if   the   required 
excavations  be  over  one,  but  not  over  two  feet  deep  ;  for  17 
cents,  a  horizontal  foot  if  it  be  over  two  but  not  over  three 
feet  deep,*'  and  so  on  to  16  feet  in  depth.  These  are  our  prices,         of 
whether  you  increase  the  units  of  feet  or   correspondingly   ''''^^^"*'»  ^' 
decrease   the    1,247   feet   or   other  quantities  mentioned.*' 
This  principle  of  construction  gives  effect  to  all  the  words 
and  figures  in  the  schedule,  including  those  which  provide 
for  excavations  that  might  not  be,  or  that  have  not  been, 
made,    for   as   to   them     the   contract   provides   for   their 
deduction   at  the    rates  named  for   them.     The   engineer 
acted  upon  this  principle  in  making  his  valuations  of  earth 
work,  and   the   plaintiffs   would   seem   to   have    similarly 
interpreted  the  schedule,  as  appears  by  their  extension  of 
the  gross  amounts  in  the  outer  column  for  the  proposed 
excavations   to  the  9,  13,  14,  and   15  feet  levels.     Their 
charge  of  $26.25,  or  $1.05  per  horizontal  foot  for  excavating 
the  25  feet  extension  of  the  main  sewer  to  a  depth  of  15 
feet  is  another,  and  perhaps  more  marked,  instance  of  their 
having  understood  the  schedule  as  the  engineer  understood 
it,  for  $1.05  is  the  schedule  rate  for  that  depth ;  and  as  the 
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DaAKiB,j.    work,  according  to  their  contention,  was  an   extra,  it  is 

1895.       reasonable  to  assume  that  they  would  not  have  considered 

Feb.  28.     themselves  bound  by  the  rate  mentioned  if  it  had  been 

FiiLL COURT,  wrong,  and  the  prices  cumulative  or  otherwise.     Any  con- 

.  Tt:       tractor's  or  engineer's  construction  of  a  contract  may,  it  is 

true,  be  imperfect,  but  in  the  instances  I  have  given  both 


^        the  contractors  and  the  engineer  have,  in  my  opinion,  been 

Victoria     ^jght. 

Now,  it  is  impossible  to  reconcile  the  view  thus  taken  by 
Mr.  Coughlan  of  the  schedule  of  earth,  with  the  view  which 
he  takes  of  the  schedule  for  rock,  although  both  schedules 
are  similarly  framed.  He  considers,  for  instance,  that  if 
his  firm  took  out  a  body  or  column  of  earth,  say  a  foot  in 
length  by  11  feet  in  depth  and  27  inches  in  width,  and 
then  an  underlying  foot  of  rock,  all  should  be  charged  for 
at  $8.12,  which  is  the  price  in  the  schedule  for  excavating 
a  column  of  rock  a  foot  long  by  12  feet  in  depth  and  the 
width  mentioned.  In  other  words,  if  in  sinking  through 
n  gment  jj  j^^^  ^j  earth  he  came  to  rock  and  had  to  take  it  out,  he 
WALKKM,  J.  would  charge  for  all  as  rock.  Supposing,  however,  that 
the  converse  were  the  case,  viz.,  11  feet  of  rock  and  then  an 
underlying  foot  of  earth,  is  it  at  all  likely  that  he  would 
accept  the  price  of  earth  for  rock  ?  Such  a  mode  of  com- 
putation, of  course,  condemns  itself.  The  plaintiff's  scale  of 
prices  for  the  rock  as  it  deepens  is  not,  I  observe,  a  pro- 
perly graduated  scale,  for  in  some  places  the  same  price  is 
named  for  excavations  of  different  depths,  while  in  others 
the  prices  are  in  inverse  ratio  to  the  increase  of  depth 
But  these  mistakes,  and  they  are  evidently  such,  are  the 
plaintiffs',  and  they  are,  therefore  bound  by  them. 

There  is  no  separate  schedule  of  prices  for  mixed  bodies, 
or  alternate  layers  of  earth  and  rock.  I  understand  there 
was  no  hardpan  ;  and  we  have  not  sufficient  evidence  to 
show  that  the  schedules  before  us  would  enable  the  engineer, 
in  valuing  such  mixed  materials,  to  calculate  what  might 
be  due  to  the  plaintiffs  to  their  satisfaction,   for  they  have 
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the  right  to  be  satisfied  of  the  correctness  of  such   valua-  drake,  j. 
tions,  as  his  certificate,  though  a  final  one,  is  not  made  con-       1895. 

elusive  or  binding  upon  them  by  the  terms  of  the  contract.  Feb.  28. 
The   contract,   moreover,   gives   him   no   power   to    make  Vullcoubt7 

allowances  in  the  nature  of  adjustments.     Such  a  power  is  »  "T"ig 
given  to  him  and  the  Sewerage  Commissioner  jointly  ;    but 


it  was  not,  m  any  legal  sense,  exercised  ;  for  at  the  meeting  ^^ 
which  took  place  with  respect  to  the  matters  now  in  dis-  ^ictobia 
pute,  it  was  stipulated  by  the  Commissioner  that  whatever 
decision  was  arrived  at  should  be  without  prejudice  to  the 
Corporation.  This  was  equivalent,  of  course,  to  saying 
that  no  decision  should  be  binding ;  and  the  evidence, 
consequently,  with  respect  to  what  was  done,  was  properly 
ruled  out  by  the  learned  Judge  at  the  trial  as  being  inad- 
missible. 

The  question  as  to  what  is  due  to  the  plaintiffs  is  yet  an 
open  one,  and  can  only  be  determined  by  a  new  trial, 
unless  the  parties  agree  to  refer  to  some  competent  person 
to  determine — a  course  which  I  venture  to  suggest  they  ©f 
should  adopt  as  being  the  least  expensive,  and  perhaps,  ^^^^^^9^* 
most  satisfactory  one.  We  have  no  power  to  direct  such  a 
reference.  The  stipulation  in  the  contract  that  all 
differences  as  to  its  meaning,  or  as  to  measurements  or 
variations,  should  be  referred  to  the  Commissioner  and 
Engineer  jointly  for  their  decision,  should  have  been  taken 
advantage  of  at  the  proper  time.  Even  had  that  been 
done,  the  jurisdiction  of  the  Court  would  not  have  been 
ousted,  as  there  is  no  provision  in  the  contract  to  the  effect, 
as  in  Scott y.  Avery ^^  H.L.  Cases  811,  that  a  reference  to, 
and  determination  by,  them  should  be  a  condition  prece- 
dent to  the  plaintiffs'  right  to  sue. 

The  judgment  of  the  Court  below  must  be  set  aside,  and 
the  costs  of  the  trial  that  has  taken  place  paid  by  the 
plaintiffs.  Their  pleadings  will  need  amendment,  hence 
the  costs  occasioned  thereby  to  the  defendants  should  be 
the  defendants'  costs    in   the  cause  in  any   event.      The 
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DRAKE, J.    action,  as  against  Mr.  Wilmot,  should,  as  I  have  said,  be 
1895.       dismissed    with    costs.      As   the   judgment   has    not   been 
Feb.  28.     reversed,  but  merely  set  aside,  the  parties  to  this   appeal 
should  bear  their  own  costs. 

Appeal  allowed  and  new  trial  ordered. 


rULL  OOUBT. 

April  19. 

OOUGHLAN 

t;. 

ViCTOBIA 


FOLLCO0RT.  BROWN  AND  ERB  v.  JOWETT. 

1895.         BillofsaU — Fraudulent  Preference  Act,  C.S,B,C,  1888,  Cap,  61— Pressure — 
'129  ^*/^  of  sale  Act,  C,S,B,C,1888,  Cap,  8,  Sec,  S — Affidavit — Omission  in 

_    /  _         jurat  of  place  of  swearing. 

Brown  bt  al  ^  bona  fide  ilemand  by  a  creditor  upon  hie  insolvent  debtor  for  payment  or 
JowBTT  security  is  pressure  sufficient  to  rebut  any  inference  of  "intent  to 

prefer"  in  the  execution  of  a  mortgage  in  response  to  the  demand, 
and  takes  the  transaction  out  of  the  prohibition  of  the  Fraudulent 
Preferences  Act,  C.S.B.C.  1888,  Gap.  15,  Sec.  2,  loWowing  Stephens  y. 
Mc Arthur,  19  8,0.  R.  446. 
The  Bills  of  Sale  Act,  O.8.B.C.  1888,  Cap.  8,  Sec.  3,  as  to  the  affidavit  of 
execution  to  be  filed  with  the  instrument  provides,  ''the  affidavit 
aforesaid  may  be  in  the  form  in  the  schedule  hereto  annexed  marked 
'  A.' "  In  this  form,  and  also  in  the  affidavit  filed  with  the  chattel 
mortgage  in  question,  no  mention  was  made  in  the  jurat  of  the  place 
of  swearing  the  affidavit. 

Held  (per  curiam)  That  the  affidavit  was  sufficient  as  complying  with  the 
Statute. 

Per  Davib,  O.J. :  Apart  from  its  statutory  sufficiency  it  would  be  presumed, 

from  the  fact  that  the  affidavit  was  on  the  face  of  it  sworn  before  a 

commissioner  for  taking  affidavits  in  British  Columbia,  that  the  official 

acted  within  the  territorial  limits  of  his  authority  and  not  elsewhere. 

IHIS   was   an   appeal   from   a   judgment  of   Crease,  J., 

Statement  ^^^^vered  at  the  trial  on  21st  September,  1894,  dismissing 
the  action.  The  plaintiffs,  manufacturers,  living  in  Berlin, 
Ontario,  sued  to  recover  from  the  defendant,  the  assignee 
for  the  benefit  of  creditors  of  the  estate  of  James  Macdonald 
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&  Co.,  certain  of  their  goods  upon  which  the  plaintiffs  had  fullcjourt. 
obtained   a   chattel    mortgage   prior    to   the   date   of   the       1896. 
assignment.      The  defendant  had  gone  into  possession  of     April  22. 
the  goods  in  question,  claiming  as  assignee.    The  plaintiffs  brown  et  al 
claimed   that  they  were   entitled  to  the  goods  under  the      _  ^^ 

\  °  ^  JOWBTT 

chattel  mortgage  in  question,  as  against  the  assignee,  and 
for  a  return  thereof  and  for  an  account  of  all  sums  received 
by  the  defendant  from  the  sale  of  any  of  them  and  also  for 
damages  for  their  detention. 

The  defendant  set  up  the  defence  that  the  Bills  of  Sale 
Act,  B.C.,  had  not  been  complied  with.  That  he  then,  and 
prior  to  the  bill  of  sale,  was  a  creditor  of  James  Macdonald 
&  Co.,  and  that  the  said  firm  was  at  that  time  in  insolvent 
circumstances,  and  that  the  bill  of  sale  was  made  with  the 
intent  to  give  the  plaintiffs  a  preference  over  the  other 
creditors  of  said  firm,  and  he  claimed  the  benefit  of  Cap.  51, 
C.S.B.C.  1888,  and  of  13  Elizabeth,  Cap.  5. 

W.  J.  Macdonald,  a  member  of  the  firm  of  James  A. 
Macdonald  &  Co.,  gave  evidence  as  to  the  circumstances  Statement, 
under  which  the  chattel  mortgage  was  given,  as  follows  : 
"  Mr.  Middleton  (agent  for  the  plaintiffs)  came  in  in  the 
following  year,  and  there  had  been  drafts  unpaid,  so  then 
he  wanted  an  understanding  for  security  ;  he  asked  for  his 
money  or  security,  I  hardly  remember  whether  he  asked 
once  or  twice.  He  asked  for  security  for  his  money.  The 
goods  chiefly  came  from  Brown  and  Erb.  There  were  goods 
there  belonging  to  three  houses.  This  mortgage  comprised 
all  my  goods  and  property  except  some  goods  on  the  way. 
I  know  Mr.  Jowett,  the  assignee.  I  told  him  before  I  made 
the  assignment  "  Mr.  Middleton  was  here  and  was  very 
friendly  and  didn't  wish  to  do  any  harm,  but  to  secure 
themselves."  The  defendant  swore  that  the  financial 
position  of  Macdonald  &  Co.  in  July,  1893,  was  such  that  they 
then  wished  to  make  an  assignment  for  the  benefit  of  their 
creditors.      The  facts  more  fully  appear  in  the  judgment. 

The  defect  in  the  registration  of  the  mortgage  objected 
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FULL  COURT,  to  wRS  that  the  jurat  in  the  affidavit  for  registration  was  in 

1895.       these  words :      "  Subscribed  to  and  sworn  before  me  this 

April22.     13th  October,  A.D.  1893/'  without  stating  at  what  place  it 

Brown  ETAL  ^^^  swom.  It  purported  to  be  sworn  before  a  commissioner. 

_  *'•  The  learned  trial  Judge  found  that  there  was  a  concurrence 

JOWBTT  " 

of  intention  between  Macdonald  &  Co.  and  the  plaintiffs  to 
create  an  unlawful  preference  in  favour  of  the  latter  and 
also  that  the  registration  of  the  mortgage  was  void  as 
against  the  defendant  by  reason  of  the  defect  objected  to  in 
the  jurat  of  the  affidavit  of  execution,  and  dismissed  the 
action  with  costs  to  be  paid  out  of  the  insolvent's  estate. 

W.  J,  Taylor  for  the  plaintiffs  the  appellants.  As  to 
the  affidavit  it  is  sufficient.  It  will  not  be  presumed  that 
the  commissioner  took  an  affidavit  outside  his  jurisdiction. 
On  the  contrary,  omnia  praesumuntur  rite  esse  acta.  The 
jurat  follows  the  form  given  in  the  schedule  to  the  Act.  It 
is  not  contended  that  the  form  given  were  not  better 
expanded  by  stating  the  place  where  the  affidavit  was 
Argament.  sworn  to,  but  the  mistake  is  not  fatal  and  occurred  by 
reason  of  the  form.  Section  3  of  the  Statute  provides 
"  the  affidavit  aforesaid  may  be  in  the  form  in  the  schedule 
hereto  annexed  marked  A."  Regina  v.  Atkinson^  17  U.C. 
C.P.  295,  holds  that  an  indictment  for  perjury  will  lie  upon 
an  affidavit  the  jurat  of  which  does  not  state  where  it  was 
sworn.  The  technical  requirements  of  the  Rules  of  Court 
in  regard  to  affidavits  to  be  used  in  Court  are  not  essential 
to  the  validity  of  affidavits  for  the  purposes  of  the  Bills  of 
Sale  Act.  Smith  v.  McLean,  21  S.C.R.  355  ;  Emerson  v. 
Bannerman,  Cassels  S.C.  Dig.  1893,  pp.  120,  122,  19  S.C.R. 
1 ;  Barron  on  Bills  of  Sale,  p.  327,  2nd  Ed. ;  see  also 
Oaths  Act  B.C.,  1892,  Cap.  49,  Sec.  14. 

It  is  clear  from  the  evidence  that  the  plaintiffs  obtained 
this  bill  of  sale  by  a  degree  of  pressure  which  negatives  the 
intent  to  prefer  Molson^s  Bank  v.  Halter ^  18  S.C.R.  88  ; 
Stephens  w.Mc Arthur,  19  S.C.R.  446;  Carscaden  v.  Mcintosh, 
2  B.C.  268  ;  Gibbons  v.  McDonald,  20  S.C.R.  587.     Apart 
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from    statutory    provision,    and    there    is    none   such  in  fulloourt. 
this  Province,  an  assignee  for  the  benefit  of  creditors  is  not       1896. 
in  better  position  than  his  assignor  to  impeach  previous     April 22. 
conveyance  by  the  assignor.      McKenzie  &  McGowan  v.  Bell-  brown  bt  al 
Irving  f  Pater  son  &  Co,  2  B.C.  241.     The  defendant  appears      -  ^* 
to  have  been  a  simple  contract  creditor  of  Jas.  Macdonald 
&  Co.,  but  he  should  have  been  a  judgment  and  execution 
creditor  in  order  to  give  him  status  to  attack  the  bill  of  sale, 
see  Barron  on  Bills  of  Sale,  357  2nd  Ed. ;  Parkes  v.  George, 
10  O.A.R.  496. 

C.  Wilson,  contra:  The  defect  in  the  affidavit  is  fatal 
to  the  registration  of  the  bill  of  sale.  The  Court  will  not 
assume  anything  in  favour  of  an  affidavit  other  than  that 
which  is  stated  in  it.  Re  Emerson  Election  Petition,  4  Man. 
L.R.  287,  and  cases  cited.  Re  The  North  Dufferin  Election 
Petition,  ibid,  p.  259-280.  [Davie,  C.  J. :  French  v.  BelUw, 
1  M.  &  S.  302  decides  that  in  the  case  of  a  Judge  taking 
an  affidavit  he  will  be  assumed  to  have  taken  it  in  his  Argument, 
territorial  jurisdiction.]  Further,  there  was  no  evidence 
that  the  bill  of  sale  was  in  fact  registered.  [Davie,  C.J. : 
You  attack  the  registration  both  in  the  Court  below  and 
here  upon  the  ground  that  the  affidavit  for  registra- 
tion is  insufficient.  For  the  purpose  of  that  argu- 
ment it  is  e  con^essus  that  the  bill  of  sale  was  registered, 
and  I  do  not  think,  therefore,  than  you  can  be  admitted 
now  to  argue  that  it  was  not  registered.]  [McCreight,  J. : 
You  are  bound  by  the  course  you  took  at  the  trial.] 
As  to  the  objection  that  the  defendant  has  no  status  as 
assignee  to  attack  the  bill  of  sale,  it  is  submitted  that  such 
an  objection  only  lies  to  a  plaintiff.  The  defendant  is 
brought  in  here  by  the  plaintiff  and  can  defend  his  position 
upon  any  ground,  whether  personal  to  himself  or  the  person 
he  represents.  At  all  events  it  is  only  a  question  of 
amendment.  McCall  v.  McDonald,  13  S.C.R.  247;  Reese 
River  Mining  Co.  v.  Atwell  therein  cited  at  p.  255. 

Upon  the  merits  the  finding  of  the  learned  Judge  will 
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FPLLooPBT.  not  be  disturbed,  as  he  may  have  disbelieved  the  witnesses 

1896.       for  the  plaintiff.     [Davie,  C.J. :     The  ontis  was  upon  you  to 

April 22.     show  the  intent  to  defraud,  that  is  to  say  to  make  out  that 

Brown  KTAL  *^®  deed  was  voluntary  and  not  the  result  of  pressure,  and 

JowMT     ^  ^^  ^^^  ^^^  ^^^  evidence  of  that.]     The  giving  of  a  bill  of 

sale  would  have  been  an  act  of  bankruptcy  in  England. 

Cur,  adv.  vult, 

Davie,  C.J. :  The  plaintiffs,  who  are  manufacturers 
carrying  on  business  at  Berlin,  in  the  Province  of  Ontario, 
became  creditors  of  a  firm  of  Macdonald  &  Co.,  trading  at 
Nelson  in  British  Columbia,  in  the  sum  of  $5,220.68  for 
goods  sold  and  delivered,  and  drafts  upon  the  firm  of 
Macdonald  &  Co.  in  respect  to  such  indebtedness  having 
been  dishonoured,  the  plaintiffs'  agent,  Middleton,  in  the 
fall  of  1893  came  to  British  Columbia  and  asked  Macdonald 
&  Co.  for  payment  or  for  security  for  their  indebtedness, 
promising  Macdonald  &  Co.  that  if  they  would  give  him 
gment  ggc^pj^y  \^q  plaintiffs  would  "  carry  them  on,"  meaning  as 
DAVIE,  C.J.  I  take  it,  would  extend  them  further  credit.  To  quote  from 
the  rather  meagrely  reported  but  uncontradicted  evidence 
of  James  Macdonald,  who  was  called  at  the  trial :  **Mr. 
Middleton  was  very  friendly  and  did  not  wish  to  do  any- 
thing to  harm  me  but  to  secure  themselves.  If  he  gave  that 
mortgage  he  could  go  along  and  nobody  would  trouble 
him."  At  this  time  it  appears  that  Macdonald  &  Co.*s 
stock  in  trade,  principally  procured  from  the  plaintiffs,  was 
already  mortgaged  to  a  relative  of  one  of  the  firm  for  the 
nominal  amount  of  $5,000.00 — but  of  which  there  had  been 
consideration  to  the  extent  of  $1,000.00  only,  and  that, 
for  the  purpose  of  securing  the  plaintiffs  by  a  first 
mortgage  upon  the  same  ^tock,  the  relative  relinquished  his 
mortgage,  and  thereupon  the  indebtedness  of  $5,220.68, 
which  was  then  overdue,  was  arranged  by  the  acceptance 
by  Middleton  of  four  promissory  notes  dated  13th  October, 
1893,  for  equal  amounts  payable  at  three,  six,  nine  and 
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twelve    months    carrying  interest  at  eight  per  cent,    per  full  court. 
annum^  secured  by  a  bill  of  sale  by  way  of  mortgage,  which,       1895. 
subject   to   the   objection    presently  considered,   was  duly     April22. 
registered,  of  all  the  stock  in  trade  of  Macdonald  &  Co.,  a  bbownbtal 
schedule  whereof  was  attached  to  the  bill  of  sale.     I  assume      ^  *• 

JOWBTT 

that  Macdonald  &  Co.  were  in  insolvent  circumstances,  for 
they  owed  $12,000.00  besides  the  plaintiffs'  claim  and  their 
assets  do  not  appear  to  have  been  equal  to  this  sum. 

Some  time  after  making  the  bill  of  sale  to  the  plaintiffs, 
Macdonald  &  Co.  assigned  to  the  defendant,  Jowett  (who 
was  also  a  creditor  in  a  small  amount)  for  the  benefit  of 
creditors  generally,  and  he,  immediately  upon  the  assign- 
ment, took  possession  of  the  stock  in  trade  which  had  been 
mortgaged  to  the  plaintiffs,  who,  thereupon,  brought  this 
action  to  recover  the  goods  from  him.  Jowett  pleads, 
among  other  things,  that  the  bill  of  sale  was  made  with 
intent  to  defeat  and  delay  the  creditors  of  the  said  firm,  or 
with  intent  to  give  the  plaintiffs  a  preference  over  the  other  Judgment 
creditors  of  the  said  firm,  and  he  claims  the  benefit  of  davib,  c.j. 
Chapter  51  of  the  Consolidated  Acts  of  British  Columbia 
(an  Act  respecting  the  fraudulent  preference  of  creditors  by 
persons  in  insolvent  circumstances)  and  of  the  Statute  of 
13  Elizabeth,  Chapter  5,  and  the  learned  Judge  at  the  trial 
in  supporting  this  defence  finds  ''that  there  was  a  concur- 
rence  of  intention  to  give  an  unlawful  and  voluntary 
preference  between  the  mortgagor  and  mortgagee  and  that 
the  bill  of  sale  is  null  and  void  as  against  the  creditors." 

It  was  urged  before  us  that  it  is  not  competent  for  the 
assignee  who,  it  was  argued,  stands  in  no  higher  position 
than  the  grantor,  to  attack  this  bill  of  sale,  and  that  as  a 
creditor  without  judgment  he  could  not  impeach  the  deed. 
As  however  consideration  of  these  points  is  unnecessary  in 
the  view  I  take  I  express  no  opinion  upon  them.  There 
was  abundant  consideration  for  this  bill  of  sale,  and  it  was 
in  no  way  a  mere  cloak  or  method  of  retaining  a  benefit 
for  the  grantor.    It  is  therefore  a  perfectly  good  deed  so  far 
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FULLoouHT.  as  the  statute  of  Elizabeth  is  concerned.  Alton  v.  Harrisony 

1895.       L.R.  4,  Ch.  622,  and  that  it  may   have  been  made  with 

April  22.     intention  to  give  a  preference  to  the  grantee  would  not  of 

Brown  bt  al  ^^-self  affect  the  validity  of  the  bill  of  sale  under  the  Statute 

^'         of  Elizabeth,  nor  at  Common  Law,  neither  is  there  anything 

unlawful    in    the    mere    circumstance  of  preferring    one 

creditor  to  another,   Middleton  v.   Pollock,  2  Ch.  D.  104, 

unless  the  case  is  one  which  falls  within  the  provisions  of 

the   Provincial   Statute,    C.S.B.C.   1888,   Chap.   51,  which 

enacts    that  '^  in   case  any   person  being  at    the  time   in 

insolvent  circumstances  (which  as  I  stated  before  I  assume 

the  grantors  in  this  case  were)    *    *    *    makes  any  *    *   * 

assignment  or  transfer  of  any   of  his  goods,   chattels  or 

effects     *     *     *     with    intent     to    defeat    or    delay    the 

creditors  of  such  person;  or  with  intent  to  give  one  or  more 

of  the  creditors  of  such  person  a  preference  over  his  other 

creditors     *     *     *     every    such    assignment    or  transfer 

Judgment    *     *     *     shall  be  null  and  void  as  against  the  creditors  of 

of 
DAVIS,  C.J.   such  person."      So  far  as  regards  the  intent  to  defeat  or 

delay  creditors,  these  expressions  carry  the  law  no  further 

than  the  Statute  of  Elizabeth,  and  the  construction  which 

the  other  language  of  the  Statute  applicable  to  this  case  has 

received  both  in  England  and  Canada.     (See  Stephens  v. 

McArthur,  19  S.C.R.    446    where  the  principal   cases  are 

referred   to)   shews  that  the   preference   intended   by  the 

Statute  is  a  voluntary  preference,  and  that  the  Act  does  not 

apply  where  the  transfer  has  been  induced  by  pressure  on 

the  part  of  the  creditor.     I  think  there  was  abundant  proof 

of  pressure  in  this  case.    In  Stephens  v.  McArthur  (uhi  sup.) 

it  was  held  that  a  mere  demand  by  the  creditor  without 

even  a  threat  of  legal  proceedings  is  sufficient  pressure  to 

rebut  the  presumption  of  a  preference.  In  this  case  it  would 

appear  that  the  creditor  had  come  all  the  way  from  Berlin, 

Ont.,  to  enforce  his  demand  if  necessary,  and  it  is  a  mistake 

to   suppose   that   because    Middleton,   the   agent,    adopted 

gentle    methods    to    secure  what  he    wanted,  "was   very 
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friendly,  and  did  not  wish  to  do  anything  to  harm  me,"  in  fullooubt. 
fact  as  Macdonnld  told  Jowett  *'  had  not  put  any  pressure       1806. 
upon  him,"  that  he  had  not  quietly    but  firmly  given   Mr.     April 22. 
Macdonald    to    understand    that  he  had   come  to    obtain  bbown  et  al 
pavment  or  security,  and  was  going  to  have  it.    A  business      ^  *'• 

^  JOWBTT 

man  pressing  for  his  money  would  act  precisely  as 
Middleton  is  described  to  have  acted  here,  and  Mr. 
Macdonald  in  his  evidence  says:  **  Mr.  Middleton  came  here 
at  the  fall  of  the  year — and  there  had  been  drafts  unpaid — 
so  then  he  wanted  an  understanding  for  security.  He 
asked  for  his  money  or  security — I  hardly  remember  if  he 
asked  once  or  twice."  "  He  asked  for  security  or  his 
money."  So  far  then  from  there  being  anything  voluntary 
in  this  transaction  on  Macdonald's  part,  his  action  was  the 
mere  submission  to  the  demand  of  the  creditor  for  his 
money  or  security,  and  so  potent  was  this  demand  that  the 
relative  was  made  to  give  up  his  prior  mortgage.  Moreover 
Macdonald's  consent  to  give  the  bill  of  sale  was  evidently  Judgment 
brought  about,  largely,  if  not  wholly,  by  the  promise  of  davib,  c.j. 
Middleton  to  give  him  further  credit,  the  effect  of  which  by 
enabling  him  to  carry  on  and  extricate  himself  from  his 
diflBculties,  would  of  itself  remove  the  case  from  the 
operation  of  the  Provincial  Statute. 

But  it  is  pleaded  and  has  been  strongly  urged  before  us 
that  the  registration  of  the  bill  of  sale  is  void,  in  that  the 
jurat  to  the  affidavit  omits  mention  of  the  place  where 
sworn,  and  non  constat  it  was  not  sworn  within  the 
jurisdiction.  The  jurat  however  complies  with  the  form 
supplied  by  the  Statute,  and  it  appears  upon  the  face  of  it 
that  the  affidavit  was  sworn  before  a  commissioner  to 
administer  oaths  in  B.C.  It  must  therefore  I  think  be 
presumed  that  the  functionary  taking  the  affidavit  acted 
within  the  limits  within  which  he  had  authority  to  take  it, 
and  not  elsewhere,  and  that  therefore  the  affidavit  is 
unobjectionable.  See  French  v.  BelleWy  1  M.  &  S.  302; 
Meek  v.  Ward,  10  Hare  709;  Regina  v.  Atkinson,  17  U.C.C. 
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FULL  COURT.  P.  295  End  Ez  parte  Johnson  re  Chapman,  50  L.T.N.S.  214. 

1895.  For  these  reasons  I  am  of  opinion  that  the  judgment  of 

April22.     the  Court  below  must  be  reversed  and  judgment  entered  in 

~    ^jj  j-j^L  ^^®^  thereof  for  the  plaintiffs  for  a  return  of  the  goods  and 

v^         chattels  sued  for. 

JOWBTT 

There  is  no  evidence  of  any  actual  damage  to  the  plaintiffs 
owing  to  the  detention,  and  even  if  there  were  any  damage 
they  could  have  avoided  the  same  by  replevying  the  goods. 
I  think  therefore  there  should  be  nominal  damages  in  the 
sum  of  $1.00  for  detention,  and,  as  the  plaintiffs  ask  it,  an 
account  of  any  moneys  received  by  the  defendant  from  the 
sale  of  any  of  the  goods,  and  judgment  for  the  sum  which 
may  be  found  due  on  taking  such  account. 
Judgment  ^j^^  defendant  should,  I  think,  pay  the  costs  of  the 
DAVIE,  C.J.  action  in  the  Court  below  and  of  this  appeal. 

We  will  hear  further  argument  as  to  the  form  of  the 
judgment  as  to  damages,  if  any,  for  detention  and  upon  the 
question  of  account. 

McCreioht,  J.:  In  this  case  I  cannot  agree  with  the 
finding  of  the  learned  trial  Judge  as  to  this  being  a  case 
**  of  an  unlawful  and  voluntary  preference  between  the 
mortgagor  and  mortgagee." 

Considering  all  the  discussions  which  had  taken  place  as 
to  the  meaning  of  the  word  "  preference  "  in  Cap.  51  of  the 
Consolidated  Statutes  of  1888  or  Statutes  in  pari  materia 
though  in  force,  it  may  be,  elsewhere  (see  especially  the 
judgment  of  Strong,  J.,  in  Stephens  v.  Mc Arthur,  19  S.C. 
R.  pp.  451-456,  and  see  his  judgment  also  in  the  Molson's 
Bank  v.  Halter,  18  S.C.R.  at  pp.  94-95)  it  would  not  be 
Judgment  right  to  discuss  the  meaning  of  that  word  **  preference"  at 
McCREiGHT,  J.  length,  especially  as  Lord  Cairns  remarks  thereon  in 
Butcher  v.  Stead,  L.R.  7  H.  L.  at  p.  846,  referred  to  in  both 
those  cases,  seem  to  conclude  the  point. 

He  there  says  **  the  use  of  the  w^ord  *  preference ' 
implying    an    act    of    free    will    would   of   itself  make  it 
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necessary  to  consider  whether  pressure  had  or  had  not  been  'ull  court. 
used/'  and  this  appears  to  have   been  the  opinion  of  the       1895. 
Lords  Justices  in  Ez  parte  Topham,  L.R.  8  Oh.  619.  April22. 

I  cannot  look  upon  the  circumstances   in  this  case  as  bro^jjj-tal 
indicating  *'  preference."      Middleton,  on  behalf  of  Brown         v. 

^  ,  JOWETT 

&  Erb,  journeys  from  Ontario  to  B.C.  in  order  to  get  pay- 
ment or  security  from  the  Macdonald's  in  October,  1893, 
and  the  Macdonald's  make  the  mortgage  in  consequence 
thereof,  moreover  on  the  promise  that  Middleton  on  behalf 
of  Brown  &  Erb  "  would  carry  them  on,"  as  the  expression 
is.  This  is  a  very  different  case  from  Macdonald  writing 
to  Brown  &  Erb,  or  going  to  them  and  volunteering  a 
mortgage.  The  case  of  Ez  parte  Griffith,  23  Ch.  D.  (C.A.) 
p.  60,  is  instructive  on  this  point.  See  especially  the 
judgment  of  Lindley,  L.J.  at  p.  73,  where  he  says  "  the 
letter  of  Williams  (the  debtor  to  Griffith,  the  preferred 
creditor)  throws  a  flood  of  light  upon  the  transaction." 
And  seethe  judgment  of  Bowkn,  L.J.,  in  Ez  parte  Hilly  23  Judgment 
Ch.  D.  (C.A.)  695,  as  to  the  dominant  and  substantial  view  mccreioht,  j. 
of  the  debtor,  or,  as  on  the  same  page  he  calls  it,  the 
"  operative  effectual  view  "  of  the  debtor. 

As  to  the  point  on  the  affidavit  sworn  in  connection  with 
the  bill  of  sale,  I  think  also  the  learned  trial  Judge  is  wrong. 
It  is  precisely  in  the  statutory  form  which  section  32  of  the 
Act  says  may  be  used.  Had  the  form  been  incorporated 
and  set  out  in  the  section  there  could  be  no  doubt,  and  it 
can  make  no  difference  that  it  is  in  the  schedule  and  at  the 
same  time  specifically  referred  to  in  the  section. 

The  section  must  not  be  dealt  with  as  if  the  words  were 
to  be  read  into  it  at  the  conclusion,  "  subject  however  to  the 
law  and  practice  in  force  in  reference  to  affidavits." 

The  authorities  do  not  seem  quite  agreed  as  to  the 
validity  of  the  affidavit  if  tried  by  the  general  law,  and 
independently  of  the  Statute,  and  to  use  the  language  of 
Baron  Parke,  **  must  not  be  read  as  if  a  trap  was  laid," 
especially  where,  as  here,  there  are  clear  words  authorizing 
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FULL  COURT,  its  usei.     The  case  of  an  affidavit  being  de  facto  taken  out 

1895.       of  the  jurisdiction  need  not  now  be  considered. 

April  22.        As  to  costs,  Jowett,  of  course,  must  not  have  his  in  the 

Bbown  ET  AL  Court  below  or  here  ;  Brown  &  Erb  must  have  their  costs 

JowETP     i^  both  Courts  paid  by  Jowett  himself,  not  out  of  an  estate 

which  may  be  substantially  the  property  of  Brown  &  Erb. 

.     The  form  of  judgment  or  decree  had  better  be  settled  after 

argument  by  counsel  for  the  respective  parties. 

Drake,  J. :  The  plaintiffs  being  creditors  of  James 
Macdonald  &  Co.,  of  Nelson,  on  the  13th  October,  1893, 
obtained  a  bill  of  sale  by  way  of  mortgage  from  their 
debtors  to  secure  their  debt,  but  did  not  take  possession  of 
the  goods  assigned.  On  5th  April,  1894,  James  Macdonald 
&  Co.  made  an  assignment  for  the  benefit  of  their  creditors 
to  the  present  defendant,  who  immediately  took  possession. 

The  plaintiffs  sued  the  defendant  for  their  goods. 
Judgment       The  defendant  denied  the  validity  of  the   bill  of  sale  on 
®  two  grounds. 

1st.  That  it  was  not  duly  registered  inasmuch  as  the 
place  where  the  affidavit  was  sworn  was  not  stated  in  the 
jurat 

2nd.  That  the  bill  of  sale  was  given  with  intent  to  defeat 
creditors,  or  for  the  purpose  of  giving  the  plaintiffs  a 
preference  over  the  other  creditors. 

On  the  first  point  under  the  English  authorities  Regina 
V.  Justices  of  West  Riding  of  Yorkshire,  3  M.  &  S.  493  and 
Regina  v.  Cockshaw,  2  N.  &  M.  378,  the  place  where  an 
affidavit  is  sworn  should  appear  in  the  jurat ;  and  see  Chit. 
Arch's  Forms  14th  Ed.  p.  463,  under  the  heading  of  affi- 
davits. Here  however  the  Bill  of  Sale  Act  gives  a  form, 
which  may  be  used,  of  the  affidavit  which  has  to  be  filed 
with  the  bill  of  sale  or  copy,  and  to  that  form  a  jwra^  is 
attached  in  which  the  place  where  sworn  is  omitted.  I 
therefore  think  that  the  affidavit  which  follows  that  form 
is  sufficient  and  (although  in  other  cases  the  place  where  an 
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affidavit  is  sworn  should  be  inserted),   that  being  so,  and  pull  court. 
there  being  no  other  objection  to  the  registration  of  the  bill        1895. 
of  sale,  I  am  of  opinion  the  bill  of  sale  is  duly  registered.         April22. 

The  second  objection  is  one  that  depends  on  the  evidence,  bbown  etal 
The  debtor,  James  Macdonald,  says  in  his  evidence  that  ..  ^• 
Mr.  Middleton,  the  agent  of  the  plaintiffs,  called  on  him 
because  some  of  their  drafts  were  unpaid,  and  asked  for 
security  or  money,  and,  in  re-examination  he  says,  in 
answer  to  the  question, "  Did  you  give  this  security  because 
j'ou  were  pressed  for  it  ?  *'  *'  He  (meaning  Middleton) 
wanted  security  and  if  I  gave  security  the  plaintiffs  would 
carry  me  on,''  and  Mr.  Jowett  says  that  Macdonald  told 
him  that  Mr.  Middleton  did  not  wish  to  do  any  harm  but 
to  secure  themselves,  and  "  if  I  gave  the  mortgage  we  could 
go  along  and  no  one  would  trouble  me." 

This  is  practically  all  the  evidence  with  the  exception  of 
the  significant  fact  that  the  debtor's  brother  gave  up  a 
security  for  $1,000.00  in  order  that  this  mortgage  should  Judgment 
be  given.  There  is  nothing  in  this  evidence  to  show  that  drake,  j. 
the  mortgage  was  a  sham,  or  that  it  was  volunteered  by  the 
debtors,  or,  in  fact,  that  it  was  given  in  any  other  way  than 
as  a  security  for  money  owing  which  the  debtor  could  not 

The  case  is  governed  by  Stephens  v.  McArthur,  19  S.C.R. 
446,  which  decides  the  point  that  an  application  for  pay- 
ment or  security  is  sufficient,  without  any  threat  of  ulterior 
proceedings,  to  take  the  case  out  of  the  Statute.  The 
intent  to  prefer  must  be  present  in  the  mind  of  the  debtor. 
It  must  be  a  voluntary  act  not  arising  from  the  pressure  of 
the  creditor.  If,  in  answer  to  an  application  for  payment 
of  a  debt,  the  debtor  paid  the  money  and  by  so  doing 
stripped  himself  of  all  means  of  meeting  his  other  liabilities, 
the  creditor  could  not  be  called  upon  to  refund  the  money 
so  paid,  and  the  same  result  happens  when  security  is  given 
in  answer  to  a  bona  fide  application  for  security  of  a  bona 
fide  debt.     The  appeal  must  be  allowed  with   costs.      With 
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ruLLcouBT.  regard  to  the  costs  in  the  Court  below  the  learned  Judge, 
1895.        in  the  exercise  of  his  discretion,  did   not  give  costs  to   the 

AprU22.  successful  party,  but  gave  both  parties  costs  out  of  the 
Brown  et  al  ^^^'^^^S   which,   in   my  view    of  the  case,  makes  the  present 

^  V'  plaintiff,  who  is  successful,  bear  the  costs  of  tlie  action.     I 

JOWKTT 

think  the   plaintiffs  should   have  their  costs  in  the  Court 

below. 

Appeal  allowed  with  costs. 


DIVISIONAL  EMERSON  v.  IRVING. 

COURT. 


1895  Practice — Cross-examination  on   affidavit — Right  of  deponent  to  expenses  oj 

attendance. 


April  22. 
Emerson 


Oil  an  interlocutory  application  to  change  venue,  defendant  fyled  his  own 

affidavit  in  support  of  the  application,  and  on  l:)eing  served  with  an 
Irving  order  and  ai>pointnient  for  his  cross-examination  on  such  affidavit, 

attended    for    such  cross-examination,  but  refused  to  be  sworn   or 

answer  until  paid  his  expenses  of  attendance. 
Held,  on  appeal  to  the  Divisional  Court  (Davie,  C.J.,  and  McOreight,  J., 

overruling  Crease,  J.) :  That  he  was  not  entitled  to  conduct  money; 

following  Mansel  v.  Clonricarde,  54  L.J.  Ch.  982. 

Appeal  from  an  order  of  Crease,  J.,  made  in  Chambers 
February  2Gth,  1895,  upon  summons  by  the  defendant, 
changing  the  venue  from  Vancouver  to  Victoria.  The  only 
Statement  ^^^^^^^1  used  in  support  of  the  application  was  an  affidavit 
sworn  by  the  defendant.  Upon  the  application  coming  up 
in  Chambers,  an  order  was  made  for  the  cross-examination 
of  all  deponents  on  their  affidavits,  whereupon  plaintiff 
obtained  an  appointment  and  subpoena  for  the  cross- 
examination  of  the  defendant  on  his  affidavit.    The  defend- 


IV.]  BRITISH   COLUMBIA  REPORTS.  57 

ant  duly  attended  for  cross-examination,  but  refused  to  be  ^^cSjrt.^^ 
sworn    or   answer  until  paid  conduct  money,  which  was       ^^^ 
refused  by  the  plaintiff.     The  application  then  came  up  in     ^^^122. 
Chambers,  when  objection  was  taken  to  the  affidavit  being 

read,  as  the  defendant  had  refused  to  be  cross-examined         v. 

♦u^»^^«  Irving 

thereon. 

J.  J.   Godfrey^   for   the  plaintiff :     We    submit   that  the 
affidavit  cannot  be  read. 

E,  P,  Davis f  Q.C.,  contra. 

Crease,  J.:  Mr.  Godfrey ^  for  the  plaintiff,  raised  a 
preliminary  point  on  the  hearing  of  this  application,  which 
was  a  summons  by  defendant  to  change  the  venue  of  the 
action  from  Vancouver  to  Victoria,  where  the  cause  of 
action  arose.  The  defendant  Irving  had  made  an  affidavit 
on  which  the  plaintiff's  counsel  wished  to  cross-examine 
him.  An  order  was  made  for  his  cross-examination  in  the 
usual  way  before  the  Registrar.  The  application  was  partly  jQ^jmient 
heard   on   January    15th,    1895.     It    came    up   again   on         ^* 

•^  iT         o  CREABB,    J. 

February  12th,  when  the  preliminary  point  was  raised. 
Captain  Irving  came  up  expressly  from  Victoria  to  be  cross- 
examined,  but  refused  to  be  sworn  until  his  expenses  were 
paid  or  secured  ;  he  did  not  ask  for  payment,  as  I  under- 
stand it,  for  his  time.  The  plaintiff's  solicitor  refused  to  pay 
or  secure  Irving's  expenses,  and  relied  on  Order  XXXVIII., 
which  says  :  *'  Upon  any  motion,  petition  or  summons,  evi- 
dence may  be  given  by  affidavit,  but  the  Court  or  Judge  may 
upon  application  by  either  party,  order  the  attendance  for 
cross-examination  of  the  person  making  such  affidavit.*'  The 
plaintiff's  counsel  contended  that  under  Order  XXXVIII., 
Rule  29,  "the  party  producing  such  deponent  for  cross- 
examination  shall  not  be  entitled  to  demand  the  expense 
thereof  in  the  first  instance  from  the  party  requiring  such 
production."  Mr.  E.  P,  Davis^  Q-C.^  on  the  other  side, 
contended  that  Irving  was  quite  right  in  not  being  cross- 
examined    before    his    expenses    were    paid    or   secured. 
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Irving 


^^couRT.^^  Thereupon  the  two  counsel  agreed,  and  it  was  noted  and 
read  over  by  me  **  that  if  Mr.  Godfrey's  contention 
was  correct,  the  affidavit  of  Captain  Irving  could  not  be 
used.  If  incorrect,  that  affidavit  could  be  received  as  it 
stood  without  cross-examination,  and  the  application  for 
change  of  venue  should  go  on.** 

Mr.  Godfrey  depended  on  Mansel  v.  Clanricardey  54  L.J. 
Ch.  982.  In  that  case  he  said  the  woman  declined  to  be 
examined  unless  her  expenses  were  paid  and  she  was 
ordered  to  appear  for  cross-examination.  He  contended 
that  the  witness  is  the  witness  of  the  party  cross-examining, 
and  referred  to  Backhouse  v.  Alcock,  28  Ch.  D.  669,  which 
was  a  case  of  evidence  taken  after  the  trial,  and  not  under 
Rule  22  (our  Rule  21);  that  the  practice  before  the  trial  is 
the  same  as  the  practice  after  the  trial,  and  that  if  a 
party  gives  evidence  by  affidavit  it  is  at  his  own  expense, 
and  the  cross-examination  also.  But  in  Nokes  v.  Gibbons, 
5  W.R.  216,  before  Vice-Chancellor  Kindeksley,  where  the 
question  was  first  not  "  whether  a  witness  was  entitled 
before  cross-examination  to  be  paid  his  travelling  expenses 
(to  w^hich  he  was  clearly  entitled)  but  whether  he  was 
entitled  to  be  paid  for  his  loss  of  time,"  the  Vice-Chancellor 
ordered  his  expenses  to  be  paid  before  cross-examination. 
In  the  case  of  Irving  the  demand  was  not  for  payment  for 
his  loss  of  time,  but  for  his  travelling  expenses,  to  which 
Vice-Chancellor  KiNDERSLEY  said,  '^  he  was  clearly  entitled," 
and  these  should  have  been  paid  or  secured  to  him. 

It  not  infrequently  happens  in  Court  when  a  witness 
steps  into  the  witness  box,  he  asks  for  his  expenses,  and  in 
such  a  case  his  expenses  are  paid  or  an  undertaking  given 
for  the  amount.  Here  the  witness  came  from  great 
distance,  necessarily  at  much  inconvenience  and  expense,  a 
journey  taken  solely  to  afford  the  plaintiff  an  opportunity 
for  cross-examination,  for  which  purpose  he'  is  considered 
the  plaintiff's  witness.  He  will  still  have  to  appear  and  be 
examined   and   cross-examined   at  the   trial,  wherever  that 
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may  take    place.     The   case  of  Hughes  v.   Spital,  13  W.R.   divisional 
251,  is  ill   point.     Tliere   the  witness   had  made  affidavits        —7 
before   tlie    hearing   on    which    it   was    desired    to   cross- 

April  22. 

examine   before    the  examiner.     Kindersley,  V.-C,   said  - 
Spital  and  the  other  witnesses  named  in  the  notice  must  be    ^^^'^'^^'o^ 
cross-examined    within    two    months   and    be    ordered    to      I»«ving 
attend  the  examiner  at  such  time  within  such  period  as  the 
examiner  should  appoint;  but  the  witnesses  must  not  attend 
at  their  own   expense  and  there  must  be  no  costs  of  the 
moti(»n. 

Now   the    latter   part   of  Rule  29,  Order  XXXVIII.,  on 
which  the  plaintiff^s  counsel  bases  his  contention,  is  a  rule 
which    applies    only  where   the  trial    itself  is  by  consent  judgment 
upon  affidavits,  and  the  cross-examination  there  referred  to         ^* 

.  .  .  DBAKfjJ. 

is  the  cross-examination  at,  or  in  certain  cases  after,  the 
trial,  where  a  witness  has  not  got  to  travel  from  a  distance 
to  be  cross-examined  and  at  his  own  expense.  The  head- 
ing of  that  set  of  rules  is  "Trial  by  Affidavit."  The 
English  rules  do  not  contemplate  witnesses  having  to  come 
from  a  distance  to  be  examined,  but  at  or  measurablv  near 
the  locality  of  trial,  and  the  two  last  cited  cases  provide  for 
the  payment  of  expenses  before  cross-examination. 

I  think  therefore  under  the  circumstances  of  this  case  the 
defendant  was  justified  in  not  giving  evidence  in  cross- 
examination  unless  his  expenses  were  either  paid  or  secured. 

Objection  overruled. 

The  plaintiff  appealed  to  the  Divisional  Court,  and  the 
appeal  was  heard  before  Davie,  C.J.,  and  McCreight,  J. 

/.  J.  Godfrey^  for  the  appeal  :  The  defendant  on  cross- 
examination  on  his  affidavit  is  not  our  witness,  but  has 
given  evidence  on  his  own  behalf  by  fyling  his  affidavit 
and  is  subject  to  cross-examination  thereon  without  pay-  Argument, 
raent  of  any  fees  to  him.  The  practice  is  the  same  as  if  he 
had  given  evidence  on  his  own  behalf  at  the  trial,  in  such 
case  the  other  side  could  as  of  course  cross-examine  him 


60  BRITISH    COLUMBIA  REPORTS.  [Vol. 

^^couRT.^^  without  payment  of  fees.   The  defendant  gives  his  evidence 
^7^       by  fyling  an  affidavit,  Marginal  Rules  401  and  385   are 
A    '122     applicable*     Mansel  v.  Clanricarde^  54  L.J.  Ch.  982. 

E,   V.  Bodwell,  for  respondents :     The  matter  is  one  of 

„,         great  doubt  and  is  a  novel  point  here.  If  the  rule  is  correct 
Irving      ^^  jg^jj  down  in  Mansel  v.  Clanricarde  great  hardship   may 
ensue  in  many  cases.      In  any  event  there  should  be  no 
costs  of  appeal,  and  we  should  have  liberty  to  apply  again 
Argument,  for   a  change  of  venue  if  this  appeal  is  successful  after  sub- 
mitting to  the  examination  at  our  own  expense. 

McCreight,  J.  :     The  case  of  Mansel  v.   Clanricarde^  54 

L.J.   Ch.  982  is  not  distinguishable  from  the  present.     The 

cross-examination   there   was,   as    here,  upon  an  affidavit 

Judfonent    fyled  upon  an  interlocutory  motion  before  trial  and    the 

mccbb^ight,  j.  rule  appears  to  be  the  same  upon  a  similar  examination 

after  the  trial. 

Davie,  C.J. :     I  concur. 

Appeal  allowed  with  costs. 
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RE  THUNDER  HILL  MINING  COMPANY. 

Public  Company — Winding  up^Conlribulories — Irregular  issues  of  shares 
—  Whether  holder  liable  to  creditors — Ultra  vires — Waiver. 

A  Public  Company,  incorporated  under  the  Companies'  Act,  1862,  (Imp.), 
having  power  by  its  memorandum  of  association  to  increase  he  capital 
of  $50,000.00,  passed  a  resolution  for  the  issue  at  a  discount  of  new  shares 
of  the  face  value  of  $375,000.00,  falsely  marked  '*  fully  paid  up,^*  which 
were  substituted  for  the  original  $50,000.00  of  shares,  which  were 
fully  paid  up.  The  resolution  was  not  a  special  resolution,  as  required 
by  section  51,  and  the  increase  of  capital  was  not  registered.  The 
Company  became  insolvent. 

Upon  motion  by  the  liquidator  to  settle  the  list  of  contributories,  the 
holders  of  the  new  shares  maintained  that  they  never  had  any  legal 
existence,  and  were  void  for  all  purposes. 

Held,  That  the  issue  of  shares  was  invalid  and  voidable  by  the  shareholders, 
but  notas  against  creditors  upon  a  winding  up,  and  that  the  shareholders 
who  had  not  repudiated  before  the  winding  up  commenced  but  had 
acquiesced  in  the  issue  of  the  shares  in  the  manner  adopted,  should 
be  put  on  the  list  of  contributories  in  respect  of  the  actually  unpaid 
portion  of  their  face  value. 

JllOTION  by  the  liquidator  of  the  Company,  which  was 
being  wound  up  under  the  Companies'  Winding  Up  (Can.) 
Act,  to  settle  the  list  of  contributories.  The  facts  fully 
appear  from  the  head  note  and  judgment. 

Charles  Wilson,  Q.  C,  for  shareholders  who  had  accepted 
certain  shares  in  the  increased  capital  in  lieu  of  their 
original  fully  paid  up  shares  at  a  discount  represented 
by  the  difference  between  the  original  capital  of 
$50,000.00  and  the  $375,000.00,  to  which  the  capital 
was  increased,  contended  that  the  new  shares  never  had 
a  legal  existence,  and  that  all  parties  must  revert  to  the  status 
quo  ante,  as  the  capital  could  only  be  increased  by  the  method 
provided  by  law.  See  sections  12,  34  and  51  of  the  Com-  Argument, 
panics'  Act,  1862,  and  section  26  of  Table  *'A,"  citing  Twigg 
V.  Thunder  Hill  Mining  Co.f  3  B.C.  101  ;  Liverpool  Bank 
V.  Turner,  2  De  G.  F.  &  J.  502;  Brice  on  Ultra  Vires  3rd  Ed.,  227; 
Re    Cambrian  Peat    Co,,  31  L.T.N. S.  773  ;  Bottomley's  case. 
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DRAKE  J.     16  Ch.  D.  681.     The  nominal  holders  of  these  shares  must 

1895.       be  reverted  to  their  position  as  the  holders  of  their  original 

April 23.     fully  paid  up  shares,  and  therefore  not  liable  to  contribute 

» 

^  to  creditors. 

Thunpbr        E.   V.  Bodwell,  for  certain    holders  of   the    new    shares 
^^^^       marked  on  their  face  ^*  fully  paid  up/*  who  had  purchased 
same  in  the  open  market  without  notice  to  the  contrary. 

There  is  an  estoppel  against  the  Company,  or  any  one 
claiming  through  them,  maintaining  that  these  shares  are 
not  what  they  state  themselves  to  be.  Gtiest  v.  Worcester 
Ry.  Co.  L.R.  4C.P.  9  ;  Burkinshaw  v.  Nicholls  3  App.  Cas. 
1.004  ;  In  re  Stapleford  Company  Barrows  case  14Ch.  D  431. 

If  the  new  issue  of  shares  is  not  valid  as  between  the 
Argument,  shareholders  and  the  Company,  the  shareholders  cannot  in 
this  case  be  held  to  them  for  the  purpose  of  satisfying 
creditors.  The  rights  of  creditors  are  based  on  the  fact 
that  they  are  presumed  to  have  given  credit  on  the  basis 
of  the  capital  share  issue  of  the  Company,  but,  as  the 
increase  of  share  capital  was  never  registered,  and  the  credi- 
tors had  no  notice  of  it,  they  are  not  defrauded  by  being 
relegated  to  the  position  as  they  understood  it.  Mudgett  v. 
Veeder,  6  Am.  and  Eng.  Corp.  Cas.  485  ;  Re  Millers  Dak  Co., 
31  Ch.  D.  211. 

W,  J.  Taylor,  for  other  shareholders. 

A.  N,  Richards,  Q.C.,  and  C,  D,  Jfa«on,  for  the  liquidator. 

Drake,  J.  :  This  company  was  registered  on  the  10th 
of  June,  1891,  under  the  Companies  Act,  1862,  with  a  capi- 
tal of  $50,000.00  divided  into  5,000  shares  of  $10.00  each,  with 
power  to  increase  to  such  extent  as  the  Company  might 
determine,  and  to  issue  any  shares  in  the  original  or  in 
Judgment,  any  new  capital  stock  as  fully  paid  up  or  at  a  discount. 

The  objects  of  the  Company  were  to  purchase  and  work 
mines  and  in  particular  the  land,  minerals  and  mining 
rights  known  as  Thunder  Hill  mine  in  East  Kootenay 
with  the  buildings  thereon  and  any  other  mines  of  the 
Company. 
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There  being  no  special  articles  of  association  prepared,  the 
relations  of  Table  "A"  to  the  Act  of  1862  (Imp.)  are  the  regu- 
lations of  the  Company.  The  directors  of  the  Company  under 
Rule  53  of  Table  "  A  "  were  the  subscribers  to  the  memo- 
randum of  association,  8  in  number,  and  these  were 
under  Rule  52,  to  be  the  directors  until  other  directors 
were  chosen  bv  the  subscribers  to  the  memorandum  of 
association.  The  first  meeting  of  directors  was  held  on 
September  1st,  1891,  at  which  three  members  were  present 
with  Mr.  C.  Sweeney,  who  was  not  one  who  had  signed  the 
memorandum.  There  was  no  general  meeting  held  within  six 
months  after  registration  as  required  by  Rule  39.  The  first 
general  meeting  was  held  on  February  19th,  1892.  There 
was  no  note  in  the  minutes  that  the  Company  had  bought 
the  Thunder  Hill  or  any  other  mines,  but  it  is  conceded 
that  a  purchase  was  made  from  Mr.  Brady,  but  what  the 
terms  were,  I  have  had  no  evidence  before  me  except  the 
deed  itself  and  what  appears  in  Bainbridge's  evidence. 
Mr.  Bainbridge  says  that  the  first  meeting  was  held  in  Judgment. 
September,  1891,  and  that  3,750  shares  was  the  purchase 
price  of  the  mine  paid  to  Brady  and  1,250  shares  subscribed 
for  outside  and  he  says  that  the  purchase  of  the  mine  was 
made  before  the  Company  was  formed,  which  is  incorrect 
according  to  the  deeds,  and  again  he  says  that  3,750  shares 
were  issued  to  Brady  as  vendor  of  the  mine,  and  Mr.  Taylor 
in  his  evidence  produces  conveyances  from  Brady  and 
others  to  the  Company  of  certain  mining  claims  all  subse- 
quent in  date  to  the  incorporation  of  the  Company.  I 
therefore  take  it  that  the  Thunder  Hill  mining  claim  was 
transferred  to  the  Company  by  Brady  in  consideration  of 
3,750  paid-up  shares.  Although  the  whole  transaction  is 
most  irregular  it  nowhere  appearing  from  the  records  that 
the  Company  sanctioned  the  purchase,  but  the  directors 
must  be  taken  to  know  as  a  fact  that  these  shares  were 
issued  to  Brady  as  vendor  in  payment  for  the  mine. 

On  the  19th  of  February,  1892,  the  general  meeting  of 


64  BRITISH    COLUMBIA  REPORTS.  [Vol. 

DRAKE,  J.  shareholders  was  held,  and  certain  by-laws  were  passed  but 

1895.  never  registered.     It  was  then  moved  by  Mr.  Macgurn  that 

April23.  the  capital  stock  of  the  Company  be  increased  to  $500,000.00, 

^  of  which  $125,000.00  worth  were  to  be  sold,  and  $375,000.00 

Thunder  were  to  be  divided  pro  rata  amongst  the  present  shareholders 

Hit  1 

according  to  the  number  of  shares  held  by  them  respec- 
tively on  their  surrendering  their  original  shares  fully  paid 
up.  There  was  no  subsequent  meeting  of  the  Company  to 
ratify  this  resolution.  The  directors  appear  to  have  acted 
on  this  resolution  ;  they  issued  fresh  shares  to  the  public, 
and  fully  paid  up  shares  to  those  who  were  holders  of 
original  shares,  and  incurred  fresh  liabilities  to  creditors. 
No  change  was  made  in  the  memorandum  of  Association  as 
originally  registered  and  this  resolution  was  not  fyled  with 
the  Registrar  of  joint  stock  companies  as  required  by  sec- 
tions 51-53  of  the  Act. 

The  Company  is  now  being  wound  up  and  the  liquidator 
Jadgment.  applies  to  place  on  the  list  of  contributories  those  persons 
who  have  had  given  to  them  the  37,500  shares  for  which 
no  payment  has  been  made  to  the  Company.  It  is  sought 
to  be  made  out,  from  the  evidence  of  Bainbridge,  that  the 
arrangement  made  between  the  Company  and  Brady  was 
that  when  the  increase  of  capital  was  agreed  to,  Brady  was, 
as  vendor  of  the  mine,  to  have  three-fourths  of  the  shares 
then  issued,  although  he  had  already  been  paid  3,397  shares 
of  the  original  capital.  There  is  no  evidence  in  support  of 
this.  There  are  two  prospectuses  produced,  the  first 
alleging  incorporation  with  a  capital  of  $50,000.00,  and 
Major  Nicholles,  W.  F.  Bullen,  Joseph  Hunter,  D.  R.  Ker 
and  W.  J.  Taylor  are  named  as  trustees,  and  W.  H.  Bain- 
bridge as  secretary.  It  is  there  stated  that  3,750  shares 
will  be  retained  by  the  proprietors — the  only  proprietor 
was  Brady,  who  received  3,397  shares  ;  the  other  367  will 
have  to  be  accounted  for — and  1,250  issued  to  the  public, 
and  it  then  proceeds  to  state  that  after  development  work  is 
done  the  capital  will  be  increased  to   $500,000.00  in  $10.00 
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shares,  of  which  37,500  will   be  divided  among  the  stock-    drake,  j. 
holders,  giving  seven  and  one-half  shares  for  each  original 
share  held  by  them,  when  that  prospectus  was  issued  there 
is  no  evidence  to  show. 

The  other  is  apparently  a  document  issued  after  the  16th 
of  February,  1892,  and  subsequent  to  the  general  meeting, 
but  not  a  word  in  it  with  reference  to  the  issue  of  fully  paid 
up  shares  to  the  shareholders.  The  board  of  directors 
named  in  this  document  is  composed  of  Nicholles,  Macgurn, 
Taylor,  Bowker,  Ker,  Bullen,  Child,  Twigg  and  Browning. 
None  of  them  repudiated  their  office  or  the  shares  issued 
to  them,  except  Twigg. 

It  is  apparent  that  the  Company  thought  that  they  were 
duly  incorporated  with  a  capital  of  $500,000.00,  but  it  was 
the  directors'  duty  to  see  that  the  requirements  of  the  Aci 
had  been  complied  with. 

Under  section  28  of  Table  "  A  "  any  new  capital  raised 
by  the  creation  of  new  shares  shall  be  considered  part  of 
the   original   capital,   and   shall   be   subject  to    the   same  Judgment, 
provisions  with  reference  to  the  payment  of  calls  as  if  it 
had  been  part  of  the  original  capital. 

Mr.  Wilson  and  Mr.  Bodwell^  on  behalf  of  certain  share- 
holders, contended  that  this  issue  of  shares  was  not  only 
ultra  vires,  but  absolutely  void,  and  such  being  the  case, 
these  parties  cannot  be  placed  on  the  list  of  contributories 
in  respect  of  the  shares  improperly  issued,  neither  can  those 
who  have  bought  these  shares  from  the  Company  recover 
their  purchase  money.  This  contention  is  based  on  section 
12  of  the  Act,  which  says  that  a  Company  limited  by  shares 
may  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association,  if  authorized  to  do  so  by  its 
regulations  as  originally  framed  (it  is  to  be  noted  here  that 
this  Company  had  power  by  its  original  memorandum  of 
association  to  increase  its  capital),  but  save  as  aforesaid  no 
alteration  shall  be  made  in  the  conditions  of  the  memoran- 
dum of  association. 
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This  Company  thus  having  reserved  to  itself  power  to 
increase  its  capital,  could  only  do  so  by  special  resolution, 
carried  under  the  provisions  of  section  51  of  the  Act,  in 
pursuance  of  Rule  26  of  the  Articles.  It  is  admitted  that 
these  regulations  have  been  ignored  ;  in  the  first  place  the 
resolution  was  not  confirmed  by  a  majority  of  the  share- 
holders at  a  second  meeting  called  for  the  purpose  ;  and, 
secondly,  it  was  not  registered. 

Notwithstanding  the  neglect  of  the  directors  to  comply 
with  the  statute  and  articles,  they  proceeded  to  allot  the 
shares  in  the  additional  capital  amongst  the  original 
shareholders,  and  sold  a  portion  to  the  public.  Is  this 
issue  wholly  void?  A  distinction  exists  between  shares 
which  the  Company  has  no  power  to  issue  and  shares 
which  the  Company  has  power  to  issue,  although  not  in 
the  manner  in  which  or  upon  the  terms  upon  which  they 
might  have  been  issued. 

If  the  shares  legally  exist,   however  improper  their  issue 

Judgment,  may  have  been,  the  Company  and  the  holder  of  them  may 

be  estopped  from  denying  their  existence,  and   this  view  is 

« 

held  in  In  re  Bank  of  Hindustan^  CamphelVs  case  and 
Hippi8ley*8  casey  9  L.R.  Ch.  1,  where  a  company  in  excess  of 
its  powers  amalgamated  with  another,  and  as  part  of  the 
scheme  issued  new  shares  in  excess  of  the  authorized 
capital,  the  issue  was  held  void  ;  but  it  was  also  held  that 
a  person  who  had  taken  the  new  shares  and  paid  on  them, 
and  retained  them  without  objection,  was  precluded  from 
denying  that  he  was  a  shareholder. 

Brice  on  Ultra  Vires,  3rd  Ed.,  page  631,  lays  it  down  that 
essential  formalities  may  be  waived  or  their  absence 
acquiesced  in,  and  the  informal  transaction  may  become 
valid.  This  is  an  apparent  contradiction  in  terms,  but  the 
ground  is  that  lapse  of  time  will  render  valid  that  which 
in  its  inception  was  invalid.  And  Lord  Cranworth  in 
Houldsworth  v.  Evans,  L.R.  3  H.  of  L.  263,  said  :  "In 
every  case  of  ultra  vires  there  ought  not  to  be  presumption 
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of  assent  by  notice  of  the  unauthorized  act,  but  proof  of  i>rake,j. 
actual  assent/'  showing  that  an  unauthorized  act  can  be 
affirmed  by  assent.  Applying  this  rule  to  the  present  case, 
there  must  be  taken  to  be  actual  assent  by  those  who  were 
present  at  the  meeting  of  February,  1892,  when  the  resolu- 
tion for  increasing  the  shares  was  passed,  and  of  tlie 
directors  who  issued  the  shares,  and  such  a  presumption 
of  subsequent  assent  of  those  shareholders  who  exchanged 
their  original  shares  for  the  new  issue  as  makes  it  equiva- 
lent to  actual  assent. 

The  non-registration  of  the  resolution  by  the  directors 
under  section  51  of  the  Statute,  is  not  of  itself  sufficient  to 
invalidate  the  increase  of  capital.  The  directors  are  liable 
to  u  penalty  for  neglect  of  duty,  and  Sir  George  Jessel,  in 
In  re  International  Pulp  and  Paper  Company^  6  Ch.  D.  556, 
held  that,  on. principle,  when  a  penalty  was  imposed  for  not 
doing  a  thing,  the  Legislature  did  not  intend  to  make  the 
Act  itself,  which  ought  to  have  been  done,  invalid  ;  if  that 
had  been  intended  the  Legislature  would  have  said  so.  I 
allude  to  tliis  because  it  was  strongly  urged  that  the  non-  Judgment, 
registration  of  the  resolution  increasing  the  capital  would 
invalidate  the  increase,  even  if  it  was  in  other  respects 
perfect.  The  section  is  one  which  was  passed  for  compel- 
ling compliance  with  this  statutory  requirement  by  a 
specific  penalty  adjudged ;  but  it  does  not  invalidate  shares 
issued  in  non-compliance  with  the  Act. 

The  chief  ground  of  invalidity  is  the  non-confirmation 
by  a  subsequent  meeting  of  the  resolution  increasing  the 
capital,  and,  in  my  opinion,  adopting  the  view  expressed 
in  Brice  on  Ultra  Vires,  3rd  Ed.,  631 ;  although  this  was  an 
essential  formality,  yet  lapse  of  time  and  acquiescence 
renders  this  resolution  valid  as  regards  all  those  who 
acquiesced  in  it,  and  now  that  a  winding-up  order  has  been 
made,  it  is  too  late  to  rely  on  the  invalidity  of  the  resolu- 
tion. Ultra  vires  does  not  necessarily  mean  that  the  act 
done  is  void  ab  initio,  but  that  it  is  one  that  cannot  bind 
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1895.       although  the  Company  might  be  unable  to  enforce  it,  yet 

April  23.    as  regards  third  parties  the  Company  may  be  bound.     In 
j^^         Spackman  v.  Evans,  L.R.   3  H.   of  L.,  at  page   194,    Lord 

Thunder  Cranwortii,  in  effect,  says  tliat  illegal  and  irregular  acts  of 
Hill  directors  can  be  ratified  by  shareholders,  provided  the 
shareholders  knew  they  were  illegal  or  irregular ;  that  is, 
knew  they  were  acts  not  authorized  by  the  deed  ;  share- 
holders are  supposed  to  know  what  the  law  is  and  what 
their  regulations  require. 

There  is  a  case  of  In  re  London  Insurance  Co.,  Stace  & 
Worth's  case,  4  Ch.  682,  which  is  at  first  sight  in  favour  of 
defendants'  contention.  There,  Company  A  amalgamated 
with  Company  B  under  circumstances  which  rendered  the 
amalgamation  void.  Stace  was  a  shareholder  in  A,  and 
exchanged  his  shares  for  shares  in  B,  which  the  Company 
had  no  power  to  issue  ;  he  was  put  in  the  register  of  B,  and 
acted  as  a  director.  It  was  held  he  was  not  a  contributory 
Judgment,  in  Company  B,  the  issue  of  shares  to  him  being  void,  and 
all  his  acts  being  referable  to  those  shares  and  to  the 
arrangements  between  the  companies  and  nothing  else. 
The  point  is  contained  in  the  last  few  words,  and  was 
discussed  in  Challis'  case,  L.R.6Ch.266,  where  shareholders 
were  held  liable  under  similar  circumstances,  not  having 
objected  before  winding  up.  In  Hare's  case,  4  Ch.  503,  a 
verv  similar  case  to  Stace  &  Worth's  case,  the  shareholder 
was  ke})t  on  the  list  of  contributories  because  he  had  not 
repudiated  although  he  had  taken  steps  to  set  the  amalga- 
mation aside  wjiich  resulted  in  a  compromise  approved  of 
by  the  Court,  and  that  the  directors  had  actually  passed  a 
resolution  to  remove  the  names  of  the  objecting  share- 
holders from  the  register.  In  the  Miller  Dale  Lumber  Co. 
case,  31  Ch.  D.  211,  it  was  contended  that  fourteen  days  not 
having  elapsed  between  tlie  passing  of  the  resolution 
increasing  the  capital  of  the  Company  and  the  meeting 
held  to  confirm  it,  the  persons  taking  the  additional  capital 
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could  not  be  placed  on  the  list  of  contributories.     Vice-    dbakk,j. 
Chancellor   Bacon    points  out   in   terse  language   that   as       1896. 
far  as  the  Act  of  Parliament  was  concerned  the  contention     April23. 
was  unansw^erable,  but  he  says  not  only  was  fresh  capital         ^^ 
raised   and    new   shares,   de  facto,   issued  ;    but  rights  of    Thunder 
creditors   have   intervened,   and   all   the   cases    in   equity  '^^ 

recognize  this  principle,  otherwise  the  statute  would  enable 
a  body  of  persons  to  form  a  Company  and  then  become 
bankrupt,  when  the  public  would  be  told  :  "  We  are  a  set  of 
knaves  ;  we  meant  to  cheat  you  and  we  have  done  so  ;  you 
can't  recover  because  of  this  statutory  defect."  This  was 
very  much  the  line  of  argument  of  Mr.  Wilson,  minus  the 
opprobrious  epithets :  "  We  have  not  complied  with  the 
statutory  requirements,  therefore  we  are  not  shareholders  ; 
those  who  have  bought  the  shares  take  nothing,  and  the 
creditors  have  no  rights  against  us." 

In  Richmond's  case,  4  K.  &  J.  305,  the  chairman  of  the 
Company  made  an  entry  in  the  minute  book  stating  that  judgment, 
an  extraordinary  meeting  of  the  shareholders  had  been 
held  and  had  resolved  to  increase  the  capital  from  £10,000 
to  £100,000.  Although  no  such  meeting  had  been  held, 
the  Company  had  power  by  their  deed  of  settlement  to 
increase.  By  a  general  meeting  duly  convened,  the  capital 
was  increased  and  the  shares  issued.  Vice-Chancellor 
Wood  in  liis  judgment  held  that  it  was  for  the  original 
shareholders  to  complain,  not  having  done  so  they  must 
be  held  to  have  acquiesced  ;  they  were  not  entitled  to  relieve 
themselves  from  enquiring  whether  such  a  meeting  had 
been  held  ;  they  must  have  known  whether  any  notice  of 
such  a  meeting  had  been  given,  and  to  hold  that  they  did 
not  acquiesce  would  be  giving  them  an  opportunity  to 
commit  a  fraud  on  all  who  were  admitted  into  the  Company 
as  subscribers  to  the  additional  capital.  It  may  be  said 
that  the  provisions  of  em  Act  of  Parliament  are  more  bind- 
ing than  a  deed  of  settlement,  but  the  sections  relating  to 
passing  special  resolutions  are  under  the  lieadiug  of  pro- 
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DRAKE,  J.  visions  for  the  protection  of  members,  if  the  members 
do  not  care  to  see  that  these  provisions  are  followed  they 
cannot  at  this  stage  relieve  themselves  from  their  neglect ; 
they  must  be  taken  to  know  the  law  and  to  know  that  there 
never  was  any  meeting  to  confirm  the  issue  of  the  additional 
capital ;  such  being  the  case  they  have  acquiesced  in  a  state 
of  affairs  which  must  be  a  fraud  on  those  whom  they  induced 
to  take  these  additional  shares  and  on  the  persons  whom 
they  induced  to  extend  credit  on  the  strength  of  this  addi- 
tional capital.  If  the  Company  was  solvent  the  parties 
affected  could  take  steps  to  set  the  irregularities  right  or  to 
be  relieved  of  their  shares,  but  even  in  such  a  case  a  long 
acquiescence  of  the  knowledge  would  be  a  bar  to  relief  in 
equity.  Here  the  Company,  acting  by  and  through  their 
directors,    have   neglected    the   obvious    statutory    duties 

JudgmeDt.  ij^^pQg^^  upon  them.  The  shareholders  as  a  body  are 
entitled  to  rely  on  their  directors  to  carry  out  the  rules 
and  regulations  by  which  they  are  governed,  but  if  the 
directors  do  neglect  their  duty  it  does  not  relieve  the  share- 
holders from  the  responsibility  to  see  that  the  directors  do 
•  their  duty.  I  am  of  opinion  that  the  shareholders  who 
took  the  shares  in  the  additional  capital  are  liable  to 
be   placed    on    the   list  of  contributories,  and   I  so   order 

accordingly. 

Order  accordingly. 
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ROBERT     WARD     &   CO.     v.  JOHN    CLARK,    JOHN  walmm.j. 

CLARK,  Jr.,    AND  HENNIGAR.  i^. 


Ca.  Sa. — Effect  of  arrest  09  superseding  other  modes  of  execution — Practice 
— Ditisianal  Court — Jurisdiction — Notice  of  Appeal — Setting  out  grounds. 

Plaintiffs  having  recovered  judgment  in  an  action  against  defendant,  J.  C. 
brought  this  action  on  behalf  of  themselves  and  his  other  creditors  against 
him,J.  C.  Jr.  and  H.,  to  set  aside  prior  judgments  recovered  by  the 
two  latter  against  him  upon  the  ground  that  they  were  fraudulent  and 
codusiveas  against  the  plaintiff's  judgment.  Pending  this  action,  the 
plaintiffs  arrested  J.  C.  on  a  ca,  sa.  under  their  judgment,  and  defend- 
ants herein  pleaded  such  arrest,  and  that  J.  0.  remained  in  custody 
thereunder,  as  a  satisfaction  of  that  judgment  and  bar  to  this  action. 
Upon  issue  in  law  and  argument  of  the  point : 

Heldy  Per  Walkem,  J.,  dismissing  the  action :  That  though  the  arrest  and 
detention  of  J.  C.  on  the  ca.  sa.  did  not  extinguish  the  debt,  it  oper- 
ated meanwhile  as  a  satisfaction  of  the  judgment,  and  was  a  good 
defence  to  the  present  action,  the  object  of  which  was  to  establish  a 
remedy  by  fi.  fa.,  which  was  suspended. 

On  appeal  to  the  Divisional  Oourt  (Davie,  0. J.,  Crease  and  McOreight,  JJ.) 

Held,  (1.)  That  the  judgment  appealed  from  was  not  a  final  judgment,  as 
it  would  not  have  been  so  had  the  point  been  decided  the  other  way, 
and  that  the  Divisional  Court  had  jurisdiction,  following  Salaman  v. 
Warner,  (1891)  1  Q.B.  734. 

V2.)  That  the  disability  of  the  plaintiff  was  limited  to  this,  that  he  could 
not  resort  to  any  mode  of  execution  on  the  judgment  other  than  the 
ca.  sa.,  or  any  charge  under  1  <&  2,  Vic.  (Imp.)  Cap.  110,  but  that 
he  had  a  stcUus  to  impeach  the  prior  judgments  as  interfering  with 
other  remedies  left  to  him  under  his  judgment,  «.^.,  registration  there- 
of under  the  Execution  Act  against  the  judgment  debtor's  lands,  which 
is  not  an  execution. 

(3.)  That  the  right  of  execution  might  be  restored  by  the  death  or  escape 
of  J.  C.  or  his  taking  gaol  limits  under  section  12  of  the  Execution 
Act,  and  that  the  action  might  be  maintained  for  a  declaration  of 
right  independently  of  any  claim  to  present  relief. 

Semble,  That  the  action  might  be  maintained  by  plaintiff  on  behalf  of  the 
other  creditors  of  J.  C.  who  were  strangers  to  the  ca.  sa,  independently 
of  his  personal  status. 

Appeal  from   a   judgment   of   Walkem,   J.,    upon   the 
argument   of   a    point   of   law    involving  the  question    of 
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WALKBM,  J.  whether   the   defence  that  the  plaintiff  had  arrested  the 

1895.       defendant,  John  Clark,  and   held   him   in  custody  upon  a 

April  10.    writ  of  ca,  sa.  was  a  bar  to  this  action,  which  was  brought 

DIVISION Ai  on  behalf  of  the  plaintiffs  and  all  the  creditors  of  John 

COURT 

'      Clark  against  said  John  Clark,  John  Clark,  Jr.,  and  Isaac 

_   P"  Hennigar,  to  set  aside,  as  fraudulent  and  void  as  against  the 

Ward      plaintiffs'  judgments  recovered  against  John  Clark  by  the 

Clark      two  latter  defendants  prior  to  the  judgment  of  the  plaintiffs 

and  the  writs  oifi.fa,  issued  thereon,  and  for  an  injunction 

to  restrain   the  defendant,  John  Clark,  Jr.,  from  dealing 

Statement,  with  certain  property  brought  in  by  him  at  a  sale  under 

the  writs  of  ^.  fa. 

The   facts   more   fully  appear   from   the   headnote   and 
judgments. 

A.  P.  Luxton,  for  the  plaintiff. 
A.  L.  Belyea,  for  the  defendants. 

Walkem,  J. :  The  arrest  of  the  defendant,  John  Clark, 
Sr.,  on  a  ca.  aa,  is,  in  my  opinion,  fatal  to  the  plaintiff's 
action  as  against  the  defendants,  John  Clark,  Jr.,  and 
Hennigar.  Although  the  debt  is  not  thereby  extinguished, 
for,  in  the  case  of  death  or  an  escape,  payment  of  it  might 
be  enforced,  still  the  ca.  sa.  operates  meanwhile  as  a  satis- 
Judgment  faction  of  it.  See  Chitty's  Archbold,  Ed.  1862,  695,  and 
WALKBM  J.  ^asGs  there  cited.  The  plaintiff  has  elected  to  take  this  strong- 
est of  remedies  as  against  all  other  remedies.  Mr.  Pooley 
contends  that  the  action  is  not  in  the  nature  of  an  execu- 
tion, but  is  merely  brought  to  have  a  declaration  made  to 
the  effect  that  the  property,  which  is  the  subject  matter  of 
it,  belongs  to  the  judgment  debtor,  John  Clark,  Sr.,  so 
that  it  may  be  available  under  a.fi.fa.  in  the  event  of  either 
of  the  above  contingencies  happening.  What  is  this  but 
seeking  to  establish  a  remedy  hy  fi.fa.,  and  that,  too,  for  a 
debt,  which  though  not  extinguished,  has,  in  point  of  law, 
been  stayed  by  the  taking  of  the  judgment  debtor's  body  in 
satisfaction  of  it  ?     Supposing  that  the  plaintiff  succeeded 
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in  the  action,  the  judgment  debtor  could  not  be  prevented  *^alkem,  j. 
from  selling  or  otherwise  disposing  of  the  property  so  long       1895. 

as  the  ca.  sa.  was  being  enforced;  and  Clark  could  not  be  April  10. 

released  for  the  purpose  of  having  a^.  /a.  executed,  for  the  divisional 

release  would    be  a  complete  discharge  of  the  debt.     The        ' 

action,  therefore,  as  against  Clark,  Jr.,  and  Ilennigar  must  ^ 
be  dismissed  with  costs.  Ward 

Action  dismissed.  Ola'bk 

From  this  judgment  the  plaintiffs  appealed  to  the 
Divisional  Court,  and  the  appeal  was  argued  before 
Davie,  C.J.,  Crease  and  McCreight,  JJ.,  on  the  24th  day 
of  April,  1895.  The  grounds  of  appeal,  as  stated  in  the 
notice  of  appeal,  were  **  That  the  learned  Judge  erred  in 
deciding  that  the  paragraph  of  the  defence  objected  to  was 
a  good  answer  in  law  to  the  action." 

A,  jL.  Belyea,  for  the  defendants  :  I  take  the  preliminary 
objection  that  the  order  dismissing  the  action  is  a  final  and 
not  an  interlocutory  judgment,  and  that  no  appeal  lies  to 
the  Divisional  Court,  and  the  further  objection  that  the  Argument, 
grounds  of  appeal  are  not  set  out,  as  required  by  Rule  671. 
To  state  that  the  judgment  below  is  in  error  is  not 
sufficient.  Pfeifer  v.  Midland  Ry.  Co.,  18  Q.B.D.  243; 
Murfeit  v.  Smith,  12  P.D.  116. 

Per  curiam :  The  judgment  appealed  from  is  final  in  the 
sense  that  if  it  stands  it  puts  an  end  to  the  action,  but  if  the 
decision  had  been  the  other  way  the  action  must  have 
proceeded.  It  is,  therefore,  interlocutory  for  the  purposes 
of  this  appeal.  Salaman  v.  Warner  (1891),  1  Q.B.  734. 
As  to  the  statement  of  the  grounds  of  appeal  :  The  Judgment, 
question  for  argument  is  fully  set  out  by  the  point  of 
law  raised  on  the  pleadings  and  referred  to  in  the  notice 
of  appeal,  and  the  mind  of  the  Court  fully  directed  to  it. 
It  is  not  necessary  to  state  the  reasons  in  the  notice. 

Objections  overruled. 
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WALKEM,  J.      A.  P.  Lnxton,  for  the   appeal :     The  only  effect  of  the 
18d5.       arrest  and  custody  of  John  Clark  on  the  ca.  aa.  is  to  oust  all 
April  10.    other  remedies   by  way  of   execution,   and   by   virtue   of 
DIVISIONAL  Section  16  of  Stat.  1  and  2  Vic,  Cap.  110  (Imp.),  to  deprive 
COURT,     ^j^^  plaintiff  in  the  meantime  of  the  benefit  of  the  collateral 
April  SO.    remedies  given  by  that  Act.     All  other  remedies  upon  the 
Wabd      judgment  are  left  to  the  plaintiff.     The  ca.  sa.  does  not 
Olark      extinguish  the  debt  or  operate  as  a  satisfaction  of  the  judg- 
ment, Taylor  v.  Waters,  5  M.  &  S.  103;  Thompson  v.  Parish,  28 
L.J.    C.P.   353;    O'Brien     v.     Lewis,     32     L.J.     Ch.     668 
(McCreight,  J.,  the  defence  is  puis  darrein  continuance).     In 
that  case  the  defendants  admit  the  fraud  and  have  no  right 
to  plead  other  defences  without  leave.     (See  cases  cited  in 
Smart  v.  Moir,  7  Man.  L.R.  565) 

Assuming  that  the  defendants  who  have  recovered  the 
prior  judgments  now  attacked  have  registered  them  against 
the  lands  of  the  judgment  debtor  (and  such  a  proceeding  is 
not  an  execution,  Foley  v.  Webster,  2  B.C.  251),  the  plaintiffs 
are  entitled  to  set  aside  the  judgment  for  the  purpose  of 
Argument,  registering  their  own  judgment  as  a  first  charge  on  the 
lands.  The  effect  of  the  arrest  and  detention  on  the  ca.  sa. 
is  only  to  suspend  other  modes  of  execution  which  may 
revive  upon  contingencies  which  may  happen.  The 
defendant  may  give  bail  to  the  limits,  which  under 
section  20  of  the  Execution  Act  will  revive  the  right  to 
execution.  Under  Rule  236  the  plaintiffs  are  entitled  to  a 
declaration  of  right,  even  though  no  consequential  relief 
were  asked.  In  any  case  the  action  is  not  for  the  benefit  of 
the  plaintiff  only,  but  also  on  behalf  of  all  other  creditors 
of  John  Clark,  and  they  are  strangers  to  the  ca.  sa.,  and 
have  a  right  to  have  the  action  carried  on  by  the  plaintiffs 
for  their  benefit. 

A.  L.  Belyea,  for  the  respondents :  Whatever  may 
happen  in  the  future,  the  plaintiffs  have,  as  matters 
now  stand,  no  right  to  proceed  with  this  action. 
They  ask  to  set  aside  the  defendants'  writs  of  fi.  fa.,  having 
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deprived  themselves  of  the  right  to   maintain  or  enforce  walkem,  j. 
any  of  their  own.    They  have  no  atatxia   to   complain  of       1896. 
our  prior  judgments,  for  they  can  make  no  use  of  their    April  10. 
own  which  the  maintenance  of  our  priority  can  prejudici-  divisional 

ally  affect.     It  is  suggested  that  we  may  have  registered  our       " 

judgments  against  the  judgment  debtor's  lands  under  the  ^ 
Execution  Act.  There  is  no  proof  of  that.  If  the  plaintiff  Ward 
registered  his  judgment,  it  was  superseded  by  the  ca.  sa.  Clark 
and  arrest.  He  would  have  no  right  to  maintain  it  as  a 
subsisting  charge.  Lambert  v.  Parnellj  10  Jur.  31.  Such  a 
mode  of  recovering  on  a  judgment  is  an  execution. 
O^Donohue  v.  Robinson^  10  O.A.R.  622.  It  is  at  all  events 
a  proceeding  in  the  same  nature  and  within  the  reasoning 
of  the  authorities,  Dawson  v.  Moffatt,  11  O.R.  484.  The 
kind  of  securities  which  are  not  suspended  or  superseded 
by  the  ca.  sa.  and  detention  are  those  which  are  collateral 
to  the  debt  and  independent  of  the  judgment ;  those  other 
remedies  which  are  under  and  wholly  dependent  upon  the 
judgment  are,  it  is  submitted,  superseded.  The  rule  is  not 
a  technical  one,  dependent  on  the  scope  of  the  word  Argument. 
"  execution,"  but  is  that,  while  you  hold  the  defendant  in 
execution,  you  shall  not  otherwise  enforce  the  judgment. 
The  defendants  have  no  priority  against  the  lands  by 
reason  of  their  prior  judgments.  Their  priority,  if  any,  in 
that  regard  must  be  by  priority  of  registration.  To  take 
advantage  of  the  argument  the  plaintiffs  must  at  least  show 
that  the  defendants  have  registered  their  judgments  against 
the  lands  in  priority  to  plaintiffs.  The  proceedings  in  this 
action,  upon  motion  supported  by  the  facts,  would  be  stayed 
by  the  Court.  The  extraordinary  remedy  of  injunction 
can  only  be  maintained  on  the  basis  of  an  existing  and  not 
prospective  state  of  facts.  If  the  judgment  debtor  takes  the 
benefit  of  the  limits,  the  right  to  execution  revives.  In  the 
meantime  the  effect  of  the  arrest  on  the  ca.  sa.  is  to  super- 
sede plaintiffs')?,  fas.  and  any  other)?,  fas.  coming  into  the 
hands  of  the  Sheriff  thereafter  take  priority  of  them.    The 
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WALKBM,  J.  plaintiffs  have  not  asked   for  a  declaration   of  right.     The 

1895.       plaintiffs  have  no  present  rights  against  the  defendants  judg- 

AprillO.    ments  to  be  declared.      The  rights  intended  by  the  rule  are 

DIVISIONAL  subsisting  rights  in  revi.y  not  that  a  plaintiff  may  obtain   a 

COURT 

*      declaration  that  he  will  have  certain  rights  upon  a  contin- 

Apnl  30.    gency^which  may  never  happen. 

Ward 
*•  Davie,  C.J.:     The  point  of  law  involved  in  this  appeal  is 

whether  a  creditor  having  recovered  judgment  for  his  debt 
by  a  ca,  sa.  thereunder,  can,  whilst  the  debtor  is  still  in 
custody,  maintain  a  suit  on  behalf  of  himself  and  all  other 
creditors  for  relief  against  a  fraudulent  and  collusive  judg- 
ment, under  which,  anterior  to  his  judgment,  the  property 
of  the  debtor,  otherwise  available  for  execution,  has  been 
removed  from  the  reach  of  creditors  by  the  action  of  the 
plaintiffs  in  obtaining  the  fraudulent  judgment. 

In   the    decision    appealed    from,   Walkem,    J,,    says ; 

*'  Although  the  debt  is  not  extinguished   by  the  ca.  «a.,  for 

Judgment    ^^  ^^^  ^^^e  of  death  or  an  escape  the  judgment  might  be 

_P^     ,    enforced,  still  the  ca.  sa.  operates  meanwhile  as  a  satisfac- 

DAVIB,  C.J.  '  ^ 

tion  of  if 

I  think  this  proposition  cannot  be  maintained  in  its 
entirety.  In  O^Brien  v.  Lewis,  32  L.J.,  Ch.  665,  it  was  held 
that  a  solicitor  does  not,  by  taking  the  body  of  his  client 
in  execution,  on  a  judgment  obtained  by  him  at  law  for  his 
costs,  in  a  suit  in  equity,  lose  his  lien  for  such  costs,  upon 
the  costs  of  a  suit  ordered  to  be  paid  by  the  opposite  party 
to  his  client,  and  Lord  Justice  Knight-Bruce  in  giving 
judgment  in  that  case,  after  referring  to  the  writ  of  capiat 
against  the  client,  who  was  taken  thereunder,  says  :  "  The 
debt  remained  unsatisfied,  unless  so  extinguished  by  the 
judgment  and  execution.  There  is  a  fund  open  under  the 
order  of  the  Court,  but  now  in  the  hands  of  the  defendants, 
on  which  the  solicitor  claims  against  the  client  the  right  of 
lien,  the  ordinary  solicitor's  lien  for  the  amount  of  the  bill. 
That  right  of  lien   the  solicitor  clearly  has,  unless  he  has 


IV.]  BRITISH   COLUMBIA   REPORTS.  77 

lost  it  by  the  judgment  and  execution,  which  the  client  walkem,  j. 
contends  that  the  solicitor  has  done.     That  is  the  question       1895. 
now  for  decision,  and,  upon  that,  I  think  the  solicitor  right     April  19. 
and  the  client  wrong.     The  execution  was  not  a  satisfaction  divisional, 

COURT 

of  the  debt,  at  least  in  any  such  sense.     A  mortgagee,  we        ' 

know,  who  is  his  mortgagor's  creditor  for  the  mortgage  debt,       P     ^* 
may  sue  the  mortgagor  at  law  for  it ;  may  recover  judg-      Ward 
ment  in  the  action,  and,  under   the   judgment,  take  the      Clark 
mortgagor's  person  in  execution,  without  losing  the  benefit 
of  the  mortgage  security,  but  may  still  enforce  that  security, 
the  debt  remaining  unpaid  "  ;  and  Lord  Justice  Turner, 
in  the  same  case,  says :     '*  Two  points  were  relied  on  on 
the  part  of  the  appellant  in  support  of  this  appeal.     First : 
That  the  debt  due  from  the  appellant  to  the  respondent  was 
merged  in  the  judgment;  and,  second  :     That  it  was  satis- 
fied by  the  appellant  having  been  taken  in  execution  under 
the  judgment ;  but,  assuming  the  debt  to  have  been  merged 
in  the  judgment,  the  collateral  security,  by  virtue  of  the 
lien,  would  nevertheless  subsist,  according  to  the   case  of  Judgment 
Lhyd  v.  Mason,  4  Hare,  132  ;  and,  as  to  the  debt  having  davib,  c.j. 
been  satisfied  by  the  appellant  having  been  taking  in  execu- 
tion, I  think  it  is  clear,  on  the  authorities,  that  the  debtor's 
being  taken  in  execution  does  not  extinguish  the  debt,  or 
operate  as  payment  of  it.'' 

To  the  same  effect  is  the  judgment  of  Willis,  J.,  in 
Thompson  v.  Parish,  28  L.J.,  C.P.  158,  where  he  says  ; 
'*  Mr.  Couch  says  that  taking  the  debtor  in  execution  under 
a  ca.  sa.  is  an  extinguishment  and  satisfaction  of  the  debt, 
but  that  is  not  so.  In  Foster  v.  Jackson  it  is  expressly  laid 
down  that  taking  the  debtor  in  execution  under  a  ca, 
sa.  is  not  an  actual  satisfaction,  but  only  an  election 
binding  upon  the  creditor  to  proceed  by  that  means  *  when 
he  hath  begun  and  chosen  the  body  he  can  never  resort  to 
any  other  execution  against  the  self  same  party.' " 

Unquestionably,  however,  according  to  the  law  of  Eng- 
land as  applicable  to  this  Province,  and  unless  that  law  has 


78  BRITISH   COLUMBIA   REPORTS.          [Vol. 

WALKBM,  J.  been  modified  or  changed  by  subsequent  Colonial  or  Pro- 

1895.  vincial  legislation,  as  to  which  I  think  there  is  much  to  be 

April  10.  said,  the  taking  of  the  body  of  the  debtor  in  execution 


DIVISIONAL  operates  as  a  suspension  of  all  methods  of  execution  upon 

COURT 

'      the  judgment  and  as  a  destruction  of  any  charge  or  security 

^P"^  ^'  arising  under  the  Statute  1  &  2  Vic.  Cap.  110,  intituled 
Ward  ««  An  Act  for  abolishing  arrest  on  Mesne  Process  in  Civil 
Clark  Actions  except  in  certain  cases ;  for  extending  the  remedies 
of  creditors  against  the  property  of  debtors,  and  for  amend- 
ing the  laws  for  the  relief  of  insolvent  debtors  in  England," 
section  16  of  which  enacts  :  **  That  if  any  judgment  creditor, 
who  under  the  powers  of  this  Act  shall  have  obtained  any 
charge  or  be  entitled  of  any  security  whatsoever,  shall  after- 
wards, and  before  the  property  so  charged  or  secured  shall 
have  been  converted  into  money  or  realized  and  the  produce 
thereof  applied  towards  payment  of  the  judgment  debt, 
cause  the  person  of  the  judgment  creditor  to  be  taken  or 
charged  in  execution  upon  such  judgment,  then  and  in 
Judgment  such  case  the  judgment  creditor  shall  be  deemed  and  taken  to 
DAVIS,  C.J.  have  relinquished  all  right  and  title  to  the  benefit  of  such 
charge  or  security,  and  shall  forfeit  the  same  accordingly." 
But,  as  remarked  by  Vice-Chancellor  Wigram  in  Lloyd  v. 
Mason,  4  Hare,  p.  136,  "The  effect  of  that  section  is  only 
to  deprive  the  creditor  of  all  the  benefit  which  the  Statute 
gives  him,  the  consequence  of  which  is  that  he  is  remitted 
to,  or  rather  left  in  possession  of  the  rights  he  had  inde- 
pendently of  the  Act.*' 

Admitting,  then,  that  although  not  satisfied,  still  all 
remedies  upon  the  judgment  are  suspended,  and  all  charges 
and  securities  under  the  1  &  2  Vic,  Cap.  110 destroyed,  how 
does  that  affect  this  case  ?  Are  the  plaintiffs  seeking  to 
enforce  any  process  of  execution  upon  their  judgment  ? 
They  are  certainly  not  seeking  to  enforce  any  charge  or 
security  given  by  them  by  the  1  &  2  Vic,  Cap.  110  ;  neither 
do  I  think  it  can  be  said  that  they  are  seeking  to  enforce 
any  execution  or  process  upon  their  judgment,  such  as  a 
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fi,  fa,  against  goods  or  lands,  garnishee  of  debts,  as  in  walkbm,  j. 

Jouralde  v.  Parker,  30  L.J.   Exch.  237,  equitable  execution,  1895. 

or  writ  of  sequestration.     Any  one  of  these  would  be  pro-  April  10. 

cess   upon    the   judgment,    but,    by   taking   the   body   in  divisional 

COURT 

execution,  the  creditor  foregoes  for  the  time  being  the  right        " 

to  any  such  process,  and  elects  the  one  mode  of  proceeding     ^ 
upon  the  judgment,  that  of  ca.  aa.  Ward 

The  plaintiffs,  however,  in  this  case,  notwithstanding  Clark 
that  they  are  confined  to  the  one  process  of  execution  upon 
their  judgment,  that  of  ca,  8a,,  are  still  creditors,  and  judg- 
ment creditors  of  the  defendant,  John  Clark,  and  moreover 
they  are  suing  not  only  for  themselves,  but  on  behalf  of  all 
other  creditors,  for  relief  against  an  alleged  fraud,  and  but 
for  which  fraud,  if  they  are  successful  in  proving  it,  there 
might  have  been  no  occasion  to  take  John  Clark's  body  in 
execution  at  all.  Of  course,  we  cannot  say  what  might  be 
proved  at  the  trial,  but,  consistently  with  the  pleadings,  and 
bearing  in  mind  what  is  said  by  McCreight,  J.,  in  his 
judgment,  which  1  have  had  the  advantage  of  perusing,  the  Judgment 
plaintiffs  might  succeed  in  establishing  a  state  of  facts  davix,  c.j. 
which  would  entitle  them  to  damages,  either  in  this  or 
subsequent  action,  against  these  defendants,  Clark,  Jr.,  and 
Hennigar. 

What  these  plaintiffs  want  is  a  declaration  as  against 
Clark,  Jr.,  and  Hennigar,  that  their  prior  judgments  are 
fraudulent.  Any  creditor  could  bring  such  a  suit,  when  he 
brings  it  on  behalf  of  all  others,  without  a  judgment  at  all. 
If  the  plaintiffs  succeed  in  impeaching  the  judgment  they 
will  know  what  to  do.  They  may,  as  before  mentioned, 
establish  their  right  to  damages  as  against  Clark,  Jr.,  and 
Hennigar,  and,  having  thereby  recovered  sufficient  to  satisfy 
the  judgment  against  John  Clark,  there  the  matter  will  end. 
On  the  other  hand,  if  the  result  of  the  suit  discloses 
property  of  John  Clark  available  to  execution,  there  are 
many  contingencies  upon  which  the  plaintiffs  may  have 
execution  on   their  judgment.     Apart  from  the  death  or 
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escape  of  John  Clark,  he  may  take  gaol  limits  under  section 
12  of  the  Execution  Act,  or  he  may  obtain  his  discharge 
from  custody  under  section  22  ;  or  the  plaintiff^s  solicitor 
might,  under  the  Common  Law  Procedure  Act,  1852,  S.  126, 
without  consulting  his  client,  authorize  the  debtor's  dis- 
charge from  custody. 

In  any  of  these  cases,  and  possibly  others,  the  plaintiffs' 
right  to  execution  would  be  restored  as  perfectly  as  if  the 
ca.  sa,  had  never  been  issued.  The  plaintiffs  want  to  know 
whether  their  judgment  debtor  has  property  or  not,  and  a 
declaration  of  how  matters  stand  as  against  John  Clark,  Jr., 
and  Hennigar,  and  Rule  236  expressly  says  that  they  shall 
be  entitled  to  a  declaration  of  right  whether  any  conse- 
quential relief  is  or  could  be  claimed  or  not.  This  rule 
relieves  us  of  considering  what,  if  any,  consequential 
relief  the  plaintiffs  can  claim  if  they  succeed  in  this  action, 
and,  clearly  to  my  mind,  entitles  the  plaintiffs  to  main- 
tain it. 

Apart  from  these  considerations,  Clark,  Jr.,  and  Henni- 
gar, having  judgments  prior  in  time  to  the  plaintiffs,  may 
or  may  not  have  registered  them  under  the  Land  Registry 
Acts.  The  pleadings  do  not  inform  us  on  that  point,  and 
it  is  open  to  the  plaintiffs  to  prove  at  the  trial  that 
the  defendants'  judgments  were  registered  before  the 
plaintiffs'. 

If  upon  any  proof  which  the  plaintiffs  upon  their  plead- 
ings could  adduce,  they  would  be  entitled  to  any  relief,  it  is 
quite  clear  that  the  action  cannot  properly  be  dismissed 
before  trial  under  Rule  234.  If  then  the  defendants'  judg- 
ments are  registered,  the  Land  Registry  Act,  section  26, 
makes  them  a  charge  against  any  interest  in  real  estate 
which  John  Clark  has  or  may  acquire  at  any  time,  and  the 
plaintiffs,  of  course,  would  be  entitled  to  a  similar  charge. 
If  Clark,  Jr.,  and  Hennigar's  judgments  are  fraudulent, 
then  they  ought  to  be  set  aside,  otherwise  Clark,  Jr.,  and 
Hennigar  would  obtain  a  security  upon  the  lands  of  John 
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Clark  to  which  they  are  not  entitled,  and   thereby  wrong-  walkbm,  j. 
fully  postponing  the  plaintiffs'  security.  1896. 

Whilst  I  cannot  say  that  the  plaintiffs  at  the   trial  will     April  10, 


make  out  any  case  at  all  against  the  respondents,  yet  I  think  divisional 
it  is  clear  upon   the  pleadings  that  they  may  prove  them- 
selves entitled  to  substantial  relief.     At  all  events,  no  point 
of  law  has  been  raised  which  disposes  of  the  whole  action, 
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and  it  is  only  in  such  an  event  that  under  Rule  234  the      Clark 
action  can  be  dismissed  before  trial. 

For  these  reasons  I  think  this  appeal  must  be  allowed, 
and  the  order  dismissing  the  action  set  aside. 

Crease  J.  :  This  is  an  appeal  from  a  judgment  of  Mr. 
Justice  Walkem  on  a  point  of  law,  which  was  argued  on 
the  28th  March,  1895.  The  facts  are  a  little  complicated  ; 
but  the  point  of  law  involved  stands  out  clearly.  There 
were  three  judgments  concerned.  One  of  these  was  obtained 
in  an  undefended  action,  by  the  plaintiffs,  against  the  de- 
fendant, John  Clark,  senior.  Previous,  however,  to  this 
judgment,  two  other  judgments  had  been  obtained  against 
the  same  John  Clark,  senior,  by  John  Clarke,  junior,  his 
son,  and  Isaac  Hennigar,  another  relative,  respectively.  of 
These,  for  reasons  alleged  in  the  statement  of  claim,  plain- 
tiffs say,  were  collusive  and  fraudulent,  and  should  be  set 
aside  ;  and  that  John  Clark,  junior,  was  estopped  from 
denying  this  by  his  conduct  in  an  interview  between  him 
and  his  father,  and  Robert  Ward  &  Co.,  the  plaintiffs. 

John  Clark,  Jr.,  and  Isaac  Hennigar  in  defence,  separately 
entered  the  following  plea  :  "  5a.  This  defendant  further 
says  that  after  action  brought  the  defendant,  John  Clark, 
has  been  arrested  upon  a  capias  ad  satisfaciendum  issued  at 
the  instance  of  the  plaintiffs  herein,  and  endorsed  to  satisfy 
the  amount  of  the  plaintiffs'  alleged  judgment  against  the 
said  John  Clark,  and  that  the  said  John  Clark  is  still  in 
custody  upon  the  said  capias  ad  satisfaciendum,^^  In  para- 
graph of  the  reply  the  plaintiffs  objected  **  That  as  a  matter 
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WALKEM,  J.  of  law,  the  facts  (in  Paragraph  5a)  set  out  above,   disclose 
1896.       no  ground  of  defence  to  the  plaintiff's  claim.'' 
April  10.        By    Chamber    Order   of   25th    March    last,    and    under 
DIVISIONAL  Supreme  Court  rules  233  and  234  for  the  disposal  of  points 
COURT.      ^1  jg^^  raised  in  the  pleadings,  the  question  was  argued 
April  80.     before  Mr.  Justice  Walk  em,  and  he  dismissed  the  action 
Ward       as  against  John  Clark,  Jr.,  and  Isaac  Hennigar.     Against 
Glare      ^^^^  ^^®  plaintiffs  appeal.     It  is  e  conce88iL8  that  when  a  man 
is  taken,  as  John  Clark,  Sr.,  is,  under  a  ca.aa.,  no  process 
like  a  fi.  fa.  can  be  executed  against  him,  but  that  does  not 
affect  any  collateral  security  which  the  plaintiffs  may  have. 
It  would  not  prevent  the  plaintiff  from  having  recourse  to 
his  lands  under  the  mortgage  or  other  lien,  and  his  apply- 
ing the  proceeds  of  them  towards  satisfaction  of  his  judg- 
ment ;  and  this  is  what  the  learned  Judge  probably  means 
when  he  says  "  The  debt  is  not  extinguished  by  the  ca,  sa., 
for,  in  the  event  of  an  escape  or  death,  the  judgment  might 
be  enforced." 
Judgment       Indeed,  Lord  Justice  Knight-Bruce  in  O'Brien  v.  Lewis^ 
CRBABB,  J.   32  L.J.    Ch.  665,  has  decided  that   a   mortgage    security 
from  a  debtor,  under  such  arrest,   to  his  judgment  creditor, 
is  realizable.     He   tells  us  that  "  A  mortgage,  which  his 
mortgagor's  creditor    for     the    mortgage    debt,    may    sue 
the  mortgagor  at  law  for  it,  may  recover  judgment  in  the 
action ;    and,  under  the  judgment,   take  the   mortgagor's 
person   in   execution,   without   losing   the   benefit   of  the 
mortgage  security  ;  but  may  still  enforce  that  security,  the 
debt  remaining  unpaid." 

This  case,  and  Thompson  v.  Pariah,  28  L.J.  C.P.  153,  are 
abundant  authorities  for  this  proposition. 

The  decision  of  the  learned  Judge  in  the  Court  below 
that,  although  the  debt  is  not  extinguished  by  the  ca.  «a., 
as  "the  judgment  might  be  enforced,  still  the  ca.  8a. 
operates  meanwhile  as  a  satisfaction  of  it  "  appears  to  have 
been  based  on  Beard  v.  iPCarthy,  9  D.P.C.  136,  which  has 
been  deprived  of  its  force  in  the  case  before  us,  as  well  as 
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Lambert  v.  Powell^  10  Jur.  31,  which   followed  it,  since  the  walkbm,  j. 
judgment  in  Thompson  v.   Pariahy  28  L.J.C.P.    153,  which       1896. 
overruled   them.      Consequently,   the   plaintiffs'  cause   of     April  10. 
action  cannot  be  said  to  have  been  "  substantially  disposed  divisional 

COURT. 

of."  — - 

The  plaintiffs  have  several   remedies  to  fall  back  upon.  _J^___ 

They  may  still  claim  relief,  and  a  declaration  of  the  Court  Ward 

against  John  Clark,  Jr.,  and  Isaac   Hennigar,  with  a  view  Clark 
of  obtaining  relief  against  John  Clark,  Sr.,  and  so  getting 
payment  of  the  debt  secured  to  them  by  their  own   judg- 
ment against  him,  or  by  some  other  collateral  remedy. 

Defendants'  counsel  cited  section  16  of  the  Statute  1  &  2 
Vic.  Cap.  110,  as  a  bar  to  seeking  such  a  remedy  ;  but  that  will 
not  impede  the  plaintiffs,  as  Lloyd  v.  Maaon^  4  Hare  136, 
decides  that  section  16  only  takes  away  the  advantage 
which  that  statute  gives  them,  nothing  further. 

It  is  not,  however,  the  province  of  the  Court  to  say  in 
what  particular  mode,  and  the  exact  time  at  which  such 
relief  should  be  sought ;  whether  on  the  lines  of  Pasley  v.  of 
Freeman,  2  Smith's  L.  Gas,  74,  or  by  seeking  to  make  ^»*^®"»  ^• 
Clark  their  Trustee  as  indicated  in  Kerr  on  Fraud  and  Mis- 
takej  1893,  p.  399,  or  Barnesley  v.  Powell,  ]  Ves.  120,  or  the 
collateral  remedies  referred  to  in  the  cases  before  cited. 
The  Land  Registry  Act  was  casually  mentioned  as  one 
channel  for  attempting  to  obtain  relief.  But  into  these  I 
cannot  enter. 

For  the  present  it  is  sufficient  to  say  that  the  judgment 
of  the  learned  Judge  in  the  Court  below  to  the  effect  that 
the  ca.  sa,  disposes  of  the  action,  cannot  be  maintained  ; 
and  I  consider  it  must  be  reversed,  with  costs  of  the  Court 
below,  and  of  the  present  appeal. 

McCreiqht,  J. :    In   this   case    the   plaintiffs   recovered 
a  judgment  against  J.  Clark,  Sr.,  but  John  Clark,  Jr.,  as  j  , 
well  as  Isaac  Hennigar,  also  recovered  judgments  against         of 
John  Clark,  Sr.,  and  recovered    them   before  that   of  the  ' 


84  BRITISH   COLUMBIA    REPORTS.  [Vol. 

WALKBM,  J.  plaintiffs'.     The  plaintiffs  claim  that  the  said  judgments  of 

1895.       John  Clark,  Jr.,  and  Hennigar  were  fraudulent  and  col- 

AprillO.    lusive,    and  should  be  set  aside:  and  further,  that  John 

dtvisionaT  Clark,  Jr.,  is  estopped  from  denying  this,  as  he  was  present 

COURT 

■      and    assented    by    implication    to    statements    and    assur- 

^^^^^  ^'  ances  made  by  John  Clark,  Sr.,  to  the  plaintiffs  to  the  effect 
Ward  that  he  had  no  creditors  save  them,  and  therefore  owed 
Olark      nothing  to  John  Clark,  Jr. 

The  defendant,  John  Clark,  Sr.,  puts  in  no  defence,  but 
the  defendants,  John  Clark,  Jr.,  and  Isaac  Hennigar,  separ- 
ately plead  as  follows:  5  (a)  "This  defendant  further  says 
that  after  action  brought,  the  defendant,  John  Clark,  was 
arrested  upon  a  ca.  sa,  issued  at  the  instance  of  the  plaintiff 
herein,  and  endorsed  to  satisfy  the  amount  of  the  plaintiffs' 
alleged  judgment  against  the  said  John  Clark,  Sr.,  and  that 
the  said  John  Clark  is  still  in  custody  upon  the  said  capias 
ad  satisfaciendum.^* 

The  plaintiffs  objected  that,  as  a  matter  of  law,  the 
Jndcrment  facts  in  said  paragraph  5  (a)  disclosed  no  ground  of  de- 
mccreioht,  J-  fence  to  the  plaintiffs'  claim. 

The  question  was  argued  before  Walkem,  J.,  under  Rules 
233  and  234  of  the  Supreme  Court,  and  he  dismissed  the 
action  as  against  John  Clark  Jr.,  and  Isaac  Hennigar,  with 
costs. 

The  plaintiffs  appeal,  and  whilst  admitting  that  no  fi.  fa, 
or  like  remedy  can,  in  view  of  the  present  position,  he 
executed  against  John  Clark,  Sr.,  I  think  the  plaintiffs' 
rights  in  other  respects  unimpaired.  For  instance,  if  he 
has  the  judgment  registered  against  the  lands  of  the 
defendant,  John  Clark,  which  he  either  now  has  or  here- 
after may  have,  any  moneys  recoverable  at  any  time 
through  such  judgment  could  be  appropriated,  notwith- 
standing the  arrest  of  the  defendant,  John  Clark,  upon  the 
ca.  sa.  This  seems  plain  from  the  case  of  O^Brien  v.  Lewis, 
32  L.  J.,  Ch.  667  and  668,  where  the  Lords  Justices  state 
that  a  debtor  could  not,  though  in  prison  under  a  ca,  aa., 
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prevent  his  execution  creditor  from  realizing  on  a  mortgage   walkem,  j. 
security.     Lambert  v.  Parnell,  10  Jur.  p.  31,  was  relied  on        1895. 
by  Mr.   Belyea   for   the  defendant,   John    Clark,  Jr.,   and     April  10. 
Hennigar,  but  that   case    seems   to    have    procseded  upon  divisional 
Beard  v.   McCarthy,  9    D.P.C.  136,  which   has  been  over-      ^?^' 
ruled,  or  at  least  does  not  govern  or  have  any  operation  in     April  30. 
the  present  case,  since  the  decision  in  Thompson  v.  Parish,      Ward 
28L.J.,  C.P.  153.  Section  16  of  1  &  2  Vic.  Cap.  110,  was      olark 
also  relied  upon  by  Mr,  Belyea,  but  its  alleged  application 
may  now  be  disposed  of  as  it  was  by  Wigram,  V.  C,  in 
Lloyd  V.  Mason,  4  Hare,  at  page  137.     He  there  says  **  The 
effect  of  that  section  is  only  to  deprive  the  creditor  of  all 
the  benefit  which  the  statute  gives  him;  the  consequence  of 
which  is  that  he  is  remitted  to,  or,  rather,  is  left  in  poses- 
sion  of  the  rights  which  he  had  independently  of  the  Act.'' 

The  plaintiffs  may,  now  or  hereafter,  invoke  our  Land 
Registry  Act,  but  I  don't  see  how  they  are  concerned  with 
section  16. 

I  cannot  by  any  means  agree  that  the  plaintiffs'  cause  of  judgment 
action  is  substantially  disposed  of.  It  seems  to  me  that  the  „_  ^ 
plaintiffs  may  have  a  right  to  set  aside  alleged  fraudulent 
judgments  against  Clark,  Sr.,  with  a  view  to  realizing  their 
own,  subject,  of  course,  to  the  doctrine  of  Foster  v.  Jackson, 
Hob,  59,  as  circumstances  may  allow,  or  some  equivalent 
remedy,  and  for  a  declaration  to  that  effect. 

The  exact  mode  in  which  the  plaintiffs  may  have  to  seek 
relief  against  J.  Clark,  Jr.,  and  Hennigar,  need  not  now 
be  enquired  into  ;  whether  by  action  against  them  for  hav- 
ing fraudulently  hindered  the  plaintiffs  from  seizing  in 
execution  and  selling  the  "  Enterprise "  by  their  own 
previous,  but,  as  alleged,  fraudulent  judgment  and  writs  of 
fi,  fa.,  on  the  principle  that  "  Whilst  fraud  without  damage, 
or  damage  without  fraud,  gives  no  cause  of  action,  yet 
where  these  two  concur,  an  action  lieth."  See  Pasley  v. 
Freeman,  2  Sm.  L.  Cas.  92;  or  on  the  principle  stated  in 
Kerr  on  Fraud  and  Mistake,  page   399,   Edition  of   1883. 
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WALKSM,  J.  Although  the  Court  of  Chancery  could  not  set  aside  the 
1895.       judgment  of  a  common  law  Court  obtained  against  con- 
April  10.    science,  it  would  consider  the  person  who  had  obtained  a 


DIVISIONAL  judgment,  as  a  trustee,  and  would  decree  liim  to  recover 

COURT 

*  any  property,  on  the  ground  of  laying  hold  of  his  con- 

^"  science  so  as  to  make  him  do  that  which  was  necessary  to 

Ward  restore  matters  as  before,  referring  to  Bamesley  v.  Powell,  1 

Olabk  Ves.  120  and  285. 

I  merely  mention  these  matters  to  show  that  I  cannot  say 
that  the  plaintiffs  have  '*  no  substantial  case  of  action  "  ; 
especially  bearing  in  mind  the  judgments  of  Knight- 
Bruce  and  Turner,  L.  J  J.,  in  O'Brien  v.  Lewis,  32  L.J.  Ch. 
668,  to  the  effect  that  collateral  remedies  are  not  interfered 
Judgment  ^j^h  by  seizure  under  a  writ  of  ca.  sa.;  and,  of  course  I 
mccbugbt.j.  shall  not  be  understood  as  expressing  any  kind  of  definite 
opinion,  either  on  the  law  or  the  facts,  which  are  subjudice, 
but  only  to  say  that  the  defendants  cannot  successfully  in- 
voke Supreme  Court  Rule  234  (1890),  and  I  think  the 
judgment  must  be  reserved,  with  costs  in  this  Court  and  in 
the  Court  below. 

Drake,  J. :  The  plaintiffs  have  brought  this  action  on 
behalf  of  themselves  and  other  creditors  of  the  defendant, 
John  Clark,  Sr.,  against  whom  they  have  recovered  judge- 
ment to  set  aside  certain  prior  judgments  recovered  against 
him  by  the  defendants,  John  Clark,  Jr.,  and  Hennigar, 
which  they  allege  are  fraudulent  and  void  as  against  them. 
Judgment  After  the  pleadings  in  this  action  were  closed,  the  plaintiffs 
dbacb,j.  arrested  the  defendant,  John  Clark,  Sr.,  on  a  ca,  sa,  under 
the  judgment  in  their  action  against  him,  and  he  is  now 
in  custody.  The  defendants  by  leave  amended  their  plead- 
ings herein  and  set  up  this  arrest  as  a  bar  to  further  pro- 
ceedings by  the  plaintiffs.  On  the  argument  before  Mr. 
Justice  Walkem,  he  sustained  the  contention  of  the 
defendants  and  dismissed  the  action. 

A  question  may  arise  as  to  the  mode  of  introducing  the 
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general  body  of  creditors  into  an  action  of  this  character,  walkem,  j. 
but  this  does  not  arise  in  this  appeal.  1895. 

The  procedure  by  a  ca.  sa,   is  the  same  procedure  that     April  10. 
was  in  force  in  England   in   1858;  the  effect,  however,  of  divisional 

COURT 

this  form  of  execution*  is  varied  by  the  Execution  Act,  and        " 

there  are  certain  contingencies  in  that  Act  which,  when       ^"     ' 
they  arise,  will  have  the  effect  of  enabling  the  judgment      Ward 
creditor   to   enforce    other    remedies   against    the   debtor,      Clark 
which,  but  for  the  Act,  would  not  be  open  to  him. 

The  debtor  is  now  in  close  custody,  and  therefore  none 
of  the  contingencies  have  yet  arisen.  The  defendants' 
contention  is  that  this  action  cannot  be  continued  by  the 
plaintiffs,  as  all  further  remedies  have  been  suspended 
while  the  custody  continues,  and  that  the  plaintiffs  have  no 
right  to  proceed  with  it  upon  the  supposition  that  a  con- 
tingency might  arise,  which  would  revive  the  plaintiffs' 
original  rights  against  the  judgment  debtor,  and  that  they 
must  wait  until  that  contingency  has  arisen. 

What    is   this   action   for?     It   is   to   set   aside   certain  Judgment 

of 

alleged  fraudulent  judgments,  and  the  writs  of  execution    drake, j. 

executed  in  respect  thereof.     The  plaintiffs  do  not  ask  that 

the  property  thus  released,  if  it  is  released,  shall  be  paid 

over  to  them,  if  they  did,  under  the  authority  of  Lewis  v. 

Dyson,  21  L.J.  Q.B.  194,  they  might  be  estopped.     In  that 

case,  which  was  decided  under  Section  16  of   1  &  2  Vic. 

Cap.  10,  the  plaintiff  was  ordered  to  remove  the  registration 

of  a  judgment  against  lands,  he  having  taken  the  debtor  in 

execution. 

This  is  a  good  cause  of  action.  Is  it  barred  or  suspended 
by  the  arrest  of  the  defendant  ?  A  ca.  sa.  is  not  an  arrest 
in  satisfaction  but  ad  satisfaciendum ,  the  debtor  being 
coerced  by  loss  of  his  liberty  until  he  makes  pajunent.  If 
he  pays  the  debt  the  action  can  go  on  in  the  interest  of 
other  creditors.  As  long  as  the  debtor  is  in  close  custody 
no  other  remedy  can  be  taken  against  him  to  enforce  the 
judgment.     The   debtor's   goods   and   lands   are  free  from 
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wALKBM,  J.  execution   under  Section   20  of  the  Execution  Act  until 

1895.  certain  contingencies  arise. 

AprillO.  Suppose  the  action  had  been  to  set  aside  a  deed  as  fraud- 

DIVISIONAL  ulent  against   creditors,  such    an    action    could   go   on  to 

COURT 

'     judgment,  and  not  until  the  judgment  was  sought  to  be 

_^?!!i^  enforced  by  execution  could  the  debtor  interpose,  and  then 
Ward  he  would  have  to  show  that  the  proposed  execution  was  in 
Clark      fact  for  the  recovery  of  the  original  debt. 

The  remedies  which  are  suspended  are  forms  of  execu- 

Judinneni    ^^^^'  such  as  garnishment  of  debts,  writs  oifi.fa,,  elegit  and 

of         others  the  sole  right  to  which  arises  out  of   the  judgment 

DRAKB,  J. 

on  which  the  debtor  is  in  custody. 

I  think  the  appeal  should  be  allowed  with  costs. 

Appeal  allowed,  with  costs. 


BOBCOWITZ 


p^tAKB.  J.  JOSEPH  BOSCOWITZ  v.  T.  H.  COOPER,  J.  D. 

1894.  WARREN  AND  HANNAH  WARREN. 

Julv  31 

^  Practice — Dismissal  of  action  of  want  of  prosecution — Action  partly  tried 

DIVISIONAL  —Rules  940 J  $60,  S5S. 

COURT. 

Sapreme  Court  Rule  340,   providing   that  "if   the    plaintiff   does   not 

1895.  within  six  weeks  after  the  close  of  the  pleadings,  or  within  such  ex- 

May  9.  tended  time  as  the  Court  or  a  Judge  may  allow,  give  notice  of  trial, 

the  defendant  may,  before  notice  of  trial  given  by  the  plaintiff,  give 
^^  notice  of  trial,  or  apply  to  the  Court  or  a  Judge  to  dismiss  the  action, 

Cooper  ET  AL         for  want  of  prosecution  '*  does  not  apply  where  the  trial  of  the  action 

has  been  partly  proceeded  with  and  adjourned. 
On  appeal  from  an  order  dismissing  the  action  for  want  of  prosecution : 
Held^  By  the  Divisional  Court  (Crease  <&  McCreight,  JJ.)  allowing  the 
appeal  and  reversing  the  order  of  Drake,  J.,  that  the  proper  mode  for 
a  defendant  to  get  rid  of  the  action  in  such  case  was  to  set  it  down  for 
trial,  and  if  the  plaintiff  did  not  appear,  to  ask  for  judgment  dismiss- 
ing the  action,  under  Supreme  Court  Rule  353. 

Statement.  I^UMMONS  by  the  defendants,  James  Douglas  Warren  and 
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Hannah    Warren,  to  dismiss,  as  against   them,  the  action  drake, j. 

brought  by  the  plaintiff  against  them  and  their  co-defend-  1894. 

ent  Cooper,  on  the  5th  day  of  February,  1889.  July  81. 


After  several  adjournments  the  action  came  on  for  trial  divisional 

^  COURT. 


before  Sir  M.  B.  Begbie,  Chief  Justice,  on  the  20th  day  of 
October,  1890,  and  was  partly  heard  and  adjourned,  the 
trial    not   being   afterwards    proceeded    with.     On  the  7th 


day  of  August,  1891,  an  order  was  made  that  the  plaintiff  ^boowitz 
proceed  with  the  trial  after  the  long  vacation,  but  the  order  Cooperetal 
was  not  issued  or  served,  and  on  the  16th  day  of  November, 
1891,  an  application  was  made  by  the  plaintiff  to  examine 
the  defendant  Hannah  Warren  for  discovery,  which  was 
refused.      On    the     21st   day   of  January,   1892,    a    sum- 
mons was  taken  out  by  the  plaintiff's  solicitor  to  set  a  date  Statement, 
for  the  trial  of  the  action,  which  summons  was,  after  two 
adjournments,  eventually   abandoned.     No   other  proceed- 
ings being  taken,  the  defendants,  on  the  17th  day  of  Janu- 
ary, 1894,  gave  one  month's  notice  of  their  intention  to 
proceed  by  moving  to  dismiss  the  action  for  want  of  prose- 
cution, and  on  the  5th  day  of  July,  1894,  took  out  a  sum- 
mons for  that  purpose. 

The  application  was  heard  by  Drake,  J.,  on  the  31st  day 
of  July,  1894. 

W.  J.  Taylor,  for  the  application. 
E,  E,  Woottorif  contra. 

Drake,  J. :  This  is  an  application  by  the  defendants 
Warren  to  dismiss  for  want  of  prosecution.  The  action 
stands  in  a  peculiar  position  ;  it  was  partly  tried  before  the 
Chief  Justice  on  the  20th  October,  1890,  and  on  examining  judgment 
his  notes,  and  those  of  the  Registrar,  there  is  nothing  to  -,„.^f,  , 
show  what  became  of  the  case  ;  evidence  was  taken,  but  it 
does  not  appear  to  have  been  concluded.  On  the  11th  of 
November  a  fresh  notice  of  trial  was  given  for  the  30th 
November.  1  am  not  informed  if  the  action  was  set  down 
for  hearing ;  if  it  was  not  the  defendants  were  entitled  to 
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DRAKE,  J.    set  it  down  and  bring  on  the  hearing.     If  it  was  set  down 

1894.  the  defendants  should  have  appeared  on  the  30th  and  asked 
July  31.     for  judgment.     What  took  place  on  the  30th  I  am  not  in- 

DIVI8IONAL  formed. 

COURT 

*         The  only  rule  referring  to  dismissal  for  want  of  prose- 

1895.  cution  is  Supreme  Court  Rule  340,  and  that  refers  to  cases 
___l^'  _   in  which  the  pleadings  being  closed,  the  plaintiff  does  not 

BosoowiTz   within  six  weeks  give  notice  of  trial.     That  does  not  apply 

Vm 

Cooper iTTAL  because  notice  of  trial  was  given  and  the  action  parti}' 
heard.  The  notice  of  trial  given  for  30th  November, 
1891,  cannot  be  countermanded  unless  by  leave  or  consent; 
on  this  point  I  am  in  the  dark.  The  inference  is  that  the 
plaintiff  considered  what  had  taken  place  in  October,  1890, 
as  null.  I  think  the  defendants  are  entitled  to  get  rid  of 
the  action  as  against  them.  The  question  is,  how  can  that 
be  done,  are  they  to  bring  the  action  on  for  trial,  or  are 
of  they  at  liberty  to  dismiss  ?  The  whole  proceedings  are  in  a 
DRAKE,  J.  ^Jj^qi^j^j  condition,  arising  from  a  neglect  of  the  rules  of 
practice  ;  if  either  party  had  followed  the  practice  this  pres- 
ent tangle  would  not  have  happened. 

I  see  no  reason  offered  by  the  plaintiff  for  the  delay  that 
has  occurred,  and  I  therefore  dismiss  the  action  as  against 

the  present  applicants,  with  costs. 

Summons  dismissed. 

The  plaintiff  appealed  to  the  Divisional  Court,  and  the 
appeal  was  argued  before  Crease  &  McCreight,  JJ.,  who 
delivered  judgment  on  the  9th  day  of  May,  1895. 

Gordon  Hunter,  for  the  appellant. 
W.  J.  Taylor,  for  the  respondent. 

Creask,  J.:  We  have  conferred  on  this  case  and  given 
considerable  attention  to  it,  and  have  arrived  at  the  same 

Judi^ent    conclusion  upon  it. 

CREASE,  J.  This  conclusion  has  been  fully  set  forth  in  a  careful 
judgment  by  my  brother  McCreight,  which  I  have  had  the 
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advantage  of  hearing,  and  in  which,  and  the  reasons   on    drake,  j. 
which  it  is  based,  I  entirely  concur.  1894. 

The   appeal    must   be    allowed.     The   judgment   of   the     J^^y  ^i- 
learned  Judge  in  the  Court  below  must  be  set  aside.     As  to  divisional 

°  ,  ,  COURT. 

the  costs,  the  defendants  are  not  entitled  to  any  costs  either       

1895 

here  or  in  the  Court  .of  first  instance,  as  they  have  failed. 

May  9. 
Neither  is  the  plaintiff  in  consequence  of  his  very  dilatory ! 


conduct  for  several  years.  Boboowitz 

OOOPSR  ET  AL 

McCreight,  J.  :  In  his  judgment  the  learned  Judge  says, 
and  apparently  with  truth,  that  the  whole  proceedings  are 
in  a  "  chaotic  condition  "  and  I  must  further  observe  that 
the  Court,  both  of  first  instance  and  of  appeal,  before  my 
brother  Crease  and  myself  is  placed  in  a  state  of  some  em- 
barrassment from  not  being  in  a  position  to  ascertain  the 
facts  as  might  be  wished,  owing  among  other  reasons  to  the 
long  illness  and  lamented  death  of  the  late  Chief  Justice, 
before  whom  this  case  has  been  pending  for  years.  On 
the  16th  February,  1891,  Arthur  Williams,  managing  clerk 
to  Messrs.  Eberts  &  Taylor,  made  an  affidavit  that  on  20th  judgment 
October,  1890,  the  action  came  on  to  be  tried  before  the  mccrbioht.  j 
late  Chief  Justice,  and  after  proceeding  therewith  and  hear- 
ing evidence,  the  trial  was  adjourned  by  the  said  Chief 
Justice  to  the  27th  October,  1890. 

And  that  since  the  said  20th  October,  1890,  no  steps  in 
the  action  had  been  taken  by  the  plaintiff  or  any  one  on 
his  behalf. 

On  the  19th  February,  1894,  A.  C.  White,  also  clerk  to 
Mr.  Eberts,  solicitor  for  the  defendants,  made  an  affidavit 
that  on  the  17th  August,  1891,  an  order  was  made  that  the 
plaintiff  proceed  with  the  trial  after  the  long  vacation  ;  that 
on  the  11th  November  notice  of  trial  for  the  30th  Novem- 
ber then  next  was  served  upon  the  said  Eberts  as  such 
solicitor ;  that  on  the  16th  November,  1891,  an  order  was 
made,  refusing  an  application  on  behalf  of  the  plaintiff 
to  examine  the  defendant,  Hannah  Warren,  by  way  of  dis- 
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DRAKE,  J.    covery  ;  that  on  the  21st  day  of  January,  1892,  a  summons 

1894.       was  taken  out  by  the  plaintiff's  solicitor  **to  set  a  date  for 

July  31.     the  trial  of  the  action,"   which  summons  was,  after  two 

"^DIVISIONAL  adjournments,  eventually  abandoned,  and  that  no  further 

COURT 

'      steps  had   been  taken  by  the  plaiatiff  to  bring  the  said 

^  action  on  for  trial. 

^^y^'  But  Supreme  Court  Rule  340  plainly  presupposes  dis- 

BoBoowiTz  missal  for  want  of  prosecution  before  notice  of  trial  given 
OoopEBETALby  thc  plaintiff,  and,  of  course,  is  inapplicable  to  the  pre- 
sent case,  which  was  in  part  heard  before  the  late  Chief 
Justice  in  October,  1890  ;  moreover  such  a  dismissal  would 
have  been,  comparatively  speaking,  unimportant  as  an 
order  dismissing  for  want  of  prosecution  before  the  case 
had  been  set  down  to  be  heard  in  re  Orell  Fire-Brick  Co.  12 , 
Ch  D.  682,  and  the  learned  Judge,  whose  order  is  appealed 
from,  appears  to  have  been  of  this  opinion. 

But  that  which   took  place  before  the  Chief  Justice  on 
20th  October,  1890,  cannot  be  considered  as  null,  as  may 
appear  by  supposing  a  prosecution  for   perjury,  or   other 
Judgment    illustrations  that  might  be  put. 

mccrkigut,  j.  It  does  not  appear  why  the  trial  did  not  proceed  on  the 
27th  October,  1890,  the  day  to  which  it  was  adjourned, 
but  the  defendant  could  then  have  appeared  and  invoked 
successfully  as  far  as  appears  Rule  353,  which  says  that 
**  If,  when  a  trial  is  called  on,  the  defendant  appears  and 
the  plaintiff  does  not  appear,  the  defendant,  if  he  has  no 
counter  claim  (las  here)  shall  be  entitled  to  judgment  dis- 
missing the  action."  This,  according  to  the  Orell  Colliery 
case,  12  Ch.  D.  682,  already  cited,  would  have  been  equiva- 
lent to  dismissal  on  the  merits  and  a  bar  to  a  new  action. 

See  also  Armour  v.  Bate,  1891,  2  Q.B.  233  (C.A.)  which 
is  full  of  instruction  as  to  this  case,  if  I  may  say  so,  (see 
Consolidated  Orders  XXIII  and  XIII.,  now  repealed, 
Annual  Practise,  1895,  p.  203,  and  see  Order  XXXVI.  Rule 
32  (Eng.)  (which  is  the  same  as  our  Rule  353) — our  rules, 
both  repealed  and  existing,  being  identical  with  the  English 
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rules  on  this  point.     Lord  Esher  in  Armour  v.  £a^,  refers  dbakb,j. 

at  p.  235  to   the   form,   in  Seton  on  Decrees  at  p.  122,  last  1394. 

edition,  "  Dismissal  of  the  action  when   plaintiff  does  not  July  31. 


appear.  divisional 

The  defendants  might  have  invoked  this  rule  either  on        J^- 
the  27th  October  or  any  one  of  the  days  for  which  notice       ^^^• 
of  trial  was  given  subsequently,  for  such  notices  as  against        ^^  ^' 
the  plaintiff  might  well  be  treated  as  notices  for  adjourned   Bosoowitz 
hearings.     Of  course  this  could  only  have  been  done  before  Ooopkretal 
the  late  Chief  Justice.     It  follows  that  in  the  present  state 
of  the  cause  the  defendants  cannot  invoke  either  Rule  340 
or  Rule  353,  and  there  appears  to  be  no  other  rule  dealing 
with  the  subject  of  dismissal  before  Mr.  Justice  Drake,  and 
that  order  now  appealed  from  cannot  be  sustained,  though 
the  defendants  must,  of  course,  be  able  to  bring  the  action 
on  for  trial  by  taking  the  necessary  steps,  as  indeed  Mr. 
Justice  Drake  suggests,  though  I  cannot  agree  with  him 
that  the  defendants  can  have  the  action  dismissed  in  its   judgment 
present   state.      Even  if   the  order  was  in  other  respects  ^^  ®^^ 
sustainable,  I  feel  that  it  should  be  varied  so  as  to  allow 
the  present  action  to  proceed,  considering  the  large  amount 
at  stake  and  that  both  sides  appear  to  be  nearly  equally  to 
blame  for  its  continuance  before  Sir  Matthew  B.  Begbie  for 
so  many  years  without  reaching  a  conclusion. 

With  respect  to  costs,  the  defendants  are  not  entitled  to 
any,  either  before  Judge  Drake  or  before  us,  as  they  have 
failed,  and  I  think  neither  are  the  plaintiffs  by  reason  of 
their  very  dilatory  conduct  of  the  suit  during  the  last  five 

or  six  years. 

Appeal  allowed  without  coats. 
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PILLING  V.  STEWART  ET  AL. 

Contract — Construction  of—Ho»iestead  Actj  1888  (Sec,  10),  Amendment  Act, 
1890,  Sec,  2— Creditors*  Trust  Deeds  Amendment  Act,  1894— Exemption 
from  execution — Option — When  exercisable, 

P.  &  Y.,  partners,  on  the  26th  of  July,  18M,  executed  a  deed  of  assign- 
ment to  S.,  for  the  benefit  of  their  creditors,  of  "  all  their  and  each 
of  their  personal  estate  which  mtght  be  seized  and  sold  under  exe- 
cution (save  and  except  the  household  furniture  of  Agnes  York), 
and  all  their  and  each  of  their  real  estate,"  and  S.  immediately 
entered  into  possession  thereof,  and  afterwards  converted  the  same 
into  money.  Subsequently,  on  December  28th,  1894,  P.  claimed 
from  S.  $500.00  of  the  proceeds  as  an  exemption  from  execution  to 
which  he  was  entitled  under  the  Homestead  Act  {C.8.B.C.  1888, 
Cap.  57)  Amendment  Act,  1890,  Sec.  2,  and  implied  reservation  in 
the  deed. 

Held,  Tliat  the  $500.00  exemption  from  execution  under  the  Act  is  not 
an  absolute  right,  but  a  privilege  or  option  to  be  effectuated  only 
by  claiming  it  within  a  reasonable  time  in  regard  to  the  specific 
goods  seizable,  or  which  have  been  seized,  under  execution,  and  does 
not  apply  to  the  proceeds  of  the  goods  after  sale  and  conversion 
into  money. 

Qassre,  as  to  the  effect  of  a  claim  of  exemption  by  one  partner  only 
where  some  of  the  goods  seized  are  partnership,  and  others 
individual  property. 


c. 


'ASE  stated  for  the  opinion  of  the  Court,  as  follows  : — 
This  action  was  commenced  on  the  14th  day  of  February, 
A.D.  1895,  by  a  writ  of  summons  whereby  the  plaintiff 
claimed  $500.00,  for  that  the  defendants  converted  to  their 
own  use  and  wrongfully  deprived  the  plaintiff  of  goods, 
Statement,  d^attels  and  effects  to  the  value  of  $500.00,  and  the  parties 
have  concurred  in  stating  the  questions  of  law  arising  herein 
in  the  following  case  for  the  opinion  of  the  Court : 

1.  The  plaintiff  and  Agnes  York  carried  on  business  for 
some  time  as  partners  prior  to  the  26th  day  of  July,  1894, 
as  general  merchants,  at  Mission  City,  in  British  Columbia. 

2.  The  capital  of  the   said  business  was  not  subscribed 


IV.]  BRITISH   COLUMBIA  REPORTS.  95 

by  the  said  parties  equally,  but  they  shared  equally  in  the  drakb,j. 
profits  and  losses.  1895. 

3.  On  the  26th  day  of  July,  1894,  the  plaintiff  and  the  May  15. 

said  Agnes  York  made  an  assignment  for  the  benefit  of  p^u^ 

their  creditors  to  the  defendants,  under  the  provisions  of     „   v. 

Stewart 

the  Creditors^  Trust  Deeds  Act,  1890,  and  amending  Acts. 
of  all  their  and  each  of  their  personal  estate,  credits  and 
effects  which  might  be  seized  and  sold  under  execution 
(save  and  except  the  household  furniture  of  Agnes  York), 
and  all  their  and  each  of  their  real  estate. 

4.  The  plaintiff  had  household  furniture  and  other  pro- 
perty separate  from  the  assets  of  the  partnership  on  the 
said  26th  day  of  July,  1894,  of  the  value  of  $50.00,  and  the 
said  Agnes  York  had  household  furniture  at  the  said  date 
of  a  value  of  $500.00  and  upwards,  which  said  last  men- 
tioned furniture  of  the  said  Agnes  York  was  exempted  from 
the  operation  of  the  said  assignment. 

5.  The  said  assignment  was  duly  fyled  and  notice  thereof   Statement, 
was  duly  given. 

6.  The  defendants,  immediately  upon  the  execution  of 
the  said  assignment  entered  into  possession  of,  and  sold  all 
the  goods  and  chattels,  personal  propertj'  and  real  estate 
which  were  the  assets  of  the  said  partnership,  but  did  not 
take  possession  of  nor  sell  or  otherwise  interfere  with  the 
household  furniture  of  either  the  plaintiff  or  the  said  Agnes 
York. 

7.  The  defendants  received  from  the  sale  of  such  goods 
and  chattels,  part  of  the  assets  of  the  partnership,  more 
than  $1,000.00,  which  money  the  defendants  have  still  in 
hand,  and  which  sum  is  insufficient  to  satisfy  the  claims  of 
the  creditors  of  the  said  partnership  and  of  the  said  plaintiff 
and  of  the  said  Agnes  York. 

8.  Notice  was  served  on  the  defendants  on  the  28th  day 
of  December,  1894,  by  the  plaintiff,  subsequent  to  the  sale 
of  the  said  goods,  by  which  the  plaintiff  claimed  $500.00 
exemption  of  whatever  he  was  legally  entitled  to,  and  after- 
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DRAKB,j.  wards  the  plaintiff  demanded  of  the  defendants  the  sum  of 
$500.00  as  the  value  of  goods  which  he  alleged  he  was 
entitled  to  retain  out  of  the  partnership  assets,  and  which 
the  defendants  had  taken  and  sold  as  aforesaid. 

9.  The  plaintiff  did  not  notify  the  defendants  what  goods 
and  chattels,  if  any,  he  claimed  as  exempt,  did  no  other 
act  and  gave  no  other  notice  in  respect  of  the  said  exemption 
except  as  aforesaid. 

10.  The  partnership  between  the  plaintiff  and  the  said 
Agnes  York  has  been  terminated. 

The  questions  for  the  opinion  of  the  Court  are  : 

1.  Was  the  plaintiff  entitled  on  the  26th  day  of  July, 
1894,  to  retain  from  the  partnership  assets,  goods  and 
chattels  of  the  value  of  $500.00,  or  goods  and  chattels  of 
any  value  ? 

2.  Is  the  plaintiff  entitled  to  the  sum  of  $500.00  out  of 
the  proceeds  of  the  sale,  now  in  the  hands  of  the  defendants, 

Statement,  or  to  any  sum  ? 

3.  Is  each  partner  entitled  to  an  exemption  in  partnership 
property  ? 

4.  Is  each  partnership  entitled  to  exemption  in  separate 
property  ? 

5.  Is  each  partner  entitled  to  exemption  in  both  partner- 
ship and  separate  property  ? 

If  the  Court  is  of  the  opinion  that  the  plaintiff  is  entitled 
to  exemption  under  the  circumstances  set  out  in  this  case, 
judgment  is  to  be  entered  for  the  plaintiff  for  the  value  of 
the  exemption  to  which  the  Court  considered  the  plaintiff 
entitled,  and  costs  ;  but  if  the  Court  shall  be  of  the  opinion 
that  the  plaintiff  is  not  so  entitled,  the  action  shall  be  dis- 
missed, with  costs  to  the  defendants. 

The  case  was  argued  before  Drake,  J.,  on  May  15th, 
1895. 

A,  H,  MacNeill,  for  the  plaintiff :  We  submit  that  the 
construction  of  the  assignment  is  that  the  same  right  as  an 
execution  debtor  could  exercise,  by  claim  of  exemption,  is 


Argument. 
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reserved  by  the  terms  of  the  deed  itself,  and  that  only  a  drake,  j. 

qualified  title  to  the  goods  passed  under  it.    The  deed  does  1895. 

not  profess  to  convey  the  same  title  to  the  goods  as  an  May  15. 


execution  creditor  would  have,  which  is  a  right,  through  the  pi^ung 
Sheriff  to  sell  to  realize  the  judgment  under  the  express  g^^^^^^ 
qualifications  and  conditions  required  by  the  Execution  Act, 
subject  also  to  the  right  of  the  execution  debtor  to  exercise 
an  inchoate  right  of  reservation  or  exemption  by  a  notifi- 
cation to  the  Sheriff,  and  selection  from  the  goods  in  a 
prescribed  manner  ;  all  of  which  is  inapplicable  to  the 
present  relationship.  The  deed  either  reserves  the  right 
no^  claimed,  or  it  does  not.  If  it  is  an  absolute  conveyance 
it  is  an  estoppel  in  itself  to  any  such  claim  no  matter  how 
soon  thereafter  made.  If  it  is  not  an  absolute  conveyance, 
but,  as  we  contend,  only  a  conveyance  of  such  rights  to  the 
goods  as  an  execution  creditor  could  exercise  by  way  of 
seizure  and  sale  under  an  execution  against  a  judgment 
debtor  who  claims  the  reservation  open  to  him  under  the  Argument, 
language  used  in  the  Statute  and  in  the  deed,  then  no  sub- 
sequent notification  was  necessary,  and  the  grantee  did  not 
become  possessed  of  an  absolute  right  subject  to  be  cut 
down  by  a  subsequent  claim,  but  of  a  qualified  title,  subject 
to  the  right  of  the  grantor  to  $500.00  of  the  proceeds. 
Where  goods  the  subject  of  exemption  are  converted  into 
money  the  exemption  may  be  claimed  as  to  the  proceeds. 
Osier  V.  Muter,  19  O.A.R.  94.  That  some  qualification  was 
intended  is  plain,  or  the  grant  would  have  been  absolute, 
and  a  reasonable  construction  must  be  put  upon  it.  The 
Legislature  must  have  intended  to  give  partners  the  benefit 
of  the  Act,  The  Dunelm,  9  P.D.  171.  The  Act  must  be 
construed  reasonably,  Hardcaatle  on  Statutes^  187. 

Zr.  O.  McPhillipSy  Q.C.,  for  the  defendants:  The  Home- 
stead Amendment  Act  of  1890  does  not  make  it  necessary 
for  the  debtor  to  select  goods,  but  it  shows  clearly  the 
intention  of  the  Legislature  that  it  is  only  the  goods  which 
are  exempt  and  not  the  proceeds  of  a  sale  thereof.     Section 
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DRAKE,  J.  10  of  the  Homestead  Act,  1888,  gives  the  debtor  an  option, 

1895.  but  if  he  does  not  take  advantage  of  this  and  claim  his 

May  15.  exemption  within  reasonable  time,  the  privilege  of  exemption 

Pilling^  is  gone.     Pourrier  v.  Harding,  15  N.B.R.  120.     Exemption 

V.  is  a  privilege  and  only  the  debtor  can  claim  it.      Young  v. 

DTK  WART 

Short,  3  Man.  L.R.  302.  The  assignment  passes  all  goods 
which  may  be  "  seized  and  sold  under  execution,"  and  all 
the  goods  of  a  debtor  may  be  seized  and  sold  under  an 
execution,  unless  he  claims  his  exemption  within  the  time 
and  in  the  manner  prescribed  by  the  Homestead  Amend- 
ment Act,  1890.  All  the  property  must  vest  in  this  assignee 
or  else  none  does,  for  he  cannot  tell  what  goods  the  debitor 
might  select ;  the  debtor  should  at  once  select  the  goods  he 
claims  to  be  exempt  and  allow  the  assignee  to  take  the  rest. 
He  cannot  wait  until  the  sale,  for  if  the  assignee  were  liable 
to  an  action  for  selling  goods  which  the  debtor  has  a  privi- 
Argument.  j^ge  of  claiming,  but  never  claims,  he  would  never  dare  to 
sell,  not  knowing  but  he  might  sell  something  the  debtor 
wanted  to  exempt.  The  Act  should  be  strictly  construed, 
KiLLAM,  J.,  in  Harris  v.  Rankin,  4  Man.  L.R.  115.  The 
Legislature  allows  two  days  in  which  a  debtor  may  clahn 
the  exemption  allowed  under  an  execution.  The  goods 
which  he  might  claim  to  be  exempt  under  an  assignment 
are  the  same,  and  by  analogy  he  should  claim  them  within 
two  days,  a  reasonable  time.  One  partner  cannot  claim 
exemption  out  of  unsevered  partnership  assets. 

Drake,  J.  :  This  is  an  action  on  a  special  case  which 
discloses  the  facts  that  Pilling  &  York  carried  on  business 
in  partnership  at  Mission.  On  the  28th  July,  1894,  they 
Judgment,  i^*^^®  ^^  assignment  for  the  benefit  of  creditors,  in  the 
language  used  in  section  4  of  Cap.  9,  1894.  The  deed  also 
exempted  the  household  furniture  of  York.  The  trustees 
took  possession  of  the  goods  and  chattels  immediately,  and 
after  the  lapse  of  some  months  sold  them  out.  On  the  28th 
December,  after  the  sale.  Pilling  claimed  from  the  trustees 
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$500.00  of  the  proceeds  of  the  sale,  under  the  Homestead  drake  j. 
Act,  C.S.B.C.  1888,  Cap.   57.,  Sec.  10.     Mr.  McPhillips,  for       im 

the  assignees,  raised  three  grounds  of  defence  :  1st.  Tliat  May  15. 

the  Statute   contemplated   the  debtor  making  a  claim  to  pillujo 
certain    specific   goods    and    chattels,   and    if   he   did    not  «• 

Stewart 

exercise  his  option  within  a  reasonable  time  he  must  be 
held  to  have  waived  his  right.  2nd.  That  after  the  goods 
and  chattels  had  been  converted  into  cash  the  right  of  the 
debtor  was  gone.  3rd.  That  this  being  a  partnership  the 
exemption  must  be  a  joint  exemption  only  and  each  partner 
is  not  entitled  to  claim  specific  goods  to  the  value  of  $500.00. 
Section  10  of  the  Homestead  Act,  Cap.  57,  of  1888,  is  clear 
and  precise  in  its  language,  **  the  following  personal  pro- 
perty shall  be  exempt  from  forced  seizure  or  sale,  that  is  to 
say,  goods  and  chattels  of  a  debtor  at  the  option  of  such 
debtor  to  the  value  of  $500.00."  This  limits  the  personal 
property  that  is  exempt  to  goods  and  chattels  that  can  be 
seized,  and  if  seized  the  debtor  has  the  option  of  claiming  Judgment, 
particular  goods  of  the  exempted  value.  The  option  is  one 
which  the  debtor  must  exercise  in  a  reasonable  time  after 
assignment  or  execution,  and  it  applies  only  to  goods  and 
chattels  capable  of  seizure  or  which  have  been  seized  ;  it 
does  not  apply  to  the  proceeds  of  a  subsequent  conversion. 
The  intention  of  the  Act  was  that  a  debtor  should  not  be 
stripped  of  all  he  possessed  in  the  world,  but  should  be  left 
a  suflBciency  to  enable  him  to  start  again. 

In  my  opinion,  if  the  debtor  neglects  to  notify  the  assignee 
who  has  lawfully  taken  possession  of  the  goods  assigned,  he 
cannot  after  conversion  make  any  claim  under  the  Statute, 
unless  the  acts  of  the  assignee  have  been  of  such  a  nature 
as  to  prevent  a  claim  being  put  in  before  conversion.  In 
the  present  case  several  months  elapsed  before  the  assignees 
sold,  and  it  was  not  until  after  the  sale  that  the  plaintiff 
claimed,  not  goods  and  chattels,  but  $500.00  of  the  amount 
realized.  The  other  question,  as  to  the  right  of  each  of 
several  partners  to  claim  exemption  of  $500,00,  it  is  not 
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mLAKMj  i.    necessary  to  decide.     When  sach  a  case  arises,  the  facts 

1805.       will  have  to  be   investigated,   for  an  obvious  distinction 

May  15.     exists   in   cases   where  the  partnership  property  alone  is 

""  ~    ~      '  taken  and  the  partners  are  left  in  possession  of  their  private 

V.         assets,  and  a  case  where  both  partnership  and  private  assets 

are  taken  ;  in  fact,  it  would  be  impossible  to  lay  down  any 

rule  which  would   govern   the  different  cases  that  might 

arise.     I  therefore  dismiss  the  action  with  costs. 

Action  dismissed  with  costs. 
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WILLIAM  HAMILTON  MANUFACTURING  COMPANY    drake,  j. 

V.  1894. 

VICTORIA  LUMBER  &  MANUFACTURING  COMPANY.    Feb.  15. 


Contract — Construction  of  boiler  jor  special  purpose — Implied  warranty —  full  court. 

Consequential  damages.  

^  ^  1895. 

Plaintiffs  contracted  to  construct  for  defendants,  according  to  speci- 

March  29 
flcations,  a  marine  boiler  capable  of  standing  120  lbs.  pressure  to      j  i     9^ 

the  square  inch,  to  be  used  in  a  steam  tug.    The  boiler,  as  delivered, 


did  not  comply  with  the  specifications,  but  it  was  accepted  upon  a     William 
statement  by  plaintiffs  "that  if  it  was  not  right  they  would  make     Hamilton 
it  right."    The  boiler  burst,  and  besides  dii'ect  damage  the  defend-    Man.    Oo. 
ants  were  obliged  to  hire  another  tug  to  carry  on  its  work.     The      Victoria 
defendants   admitted    the    plaintiffs'    claim   for  goods   sold  and  ^^^^^  ^o 
delivered,  and  counter-claimed,  alleging  breach  of  express  warranty 
of  the  boiler,  claiming  direct  and  consequential  damages. 

Held,  per  Drake,  J.,  at  the  trial  upon  the  counter-claim,  that,  on  the 
evidence,  the  injury  was  caused  by  defective  construction  of  the 
boiler,  and  that  its  steam  pressure  capacity  was  not  as  agreed. 
That  the  contract  as  to  the  form  of  the  boiler  was  waived,  but  that 
the  agreement  to  "make  it  all  right,"  etc.,  amounted  to  a  general 
warranty  of  fitness  for  the  purpose.  That  the  defendants  were 
entitled  to  recover  the  cost  of  putting  the  boiler  in  the  condition 
originally  agreed  upon,  but  not  the  amoimt  paid  for  hire  of 
another  tug  during  the  delay,  on  the  ground  that  such  liability 
was  not  contemplated  by  the  contract. 

Plaintiffs  appealed  to  the  Full  Court,  and  defendants  cross-appealed 
claiming  that  the  judgment  should  be  increased  by  allowing  the 
consequential  damages  claimed. 

Held,  per  Crease,  McCreight  and  Walkem,  J  J. :  That  apart  from 
any,  in  this  case  doubtful,  express  warranty,  there  is  an  implied 
warranty  by  a  manufacturer  of  goods  for  a  particular  purpose  that 
they  are  fit  for  that  piurpose,  and  that,  upon  the  evidence,  the 
defendants  were  entitled  to  recover  for  the  breach  of  such 
warranty. 

That,  on  the  facts,  the  consequential  damage  which  ensued  from  the 
bursting  of  the  boiler  nuist  be  taken  to  have  been  within  the 
contemplation  of  the  parties  to  the  contract,  as  an  accident 
to  the  boiler  woidd,  in  the  known  circumstances  of  the  defendants, 
necessitate  the  hire  by  them  of  another  tug. 


T 


HE  action  was  for  the  price  of  certain  machinery  supplied 
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DRAKE,  J. 


by  the  plaintiffs  to  the  defendants.  The  defendants 
admitted  the  claim,  and  counter-claimed  for  breach  by  the 
plaintiffs  of  the  warranty  of  a  boiler  manufactured  by  them 
for  the  defendants,  for  which  the  defendants  had  paid,  and 
damages  direct  and  consequential  caused  by  its  bursting, 
necessitating  repairs,  and  occasioning  loss  in  obliging  the 
defendants  to  hire  anotlier  tug  to  carry  on  the  work  of  the 
disabled  tug  in  the  meantime.  The  trial  was  had  before 
Drake,  J.,  without  a  jury.  Evidence  of  the  loss  on  both 
branches  as  above  was  given. 

J.  A.  Russell  and  J.  J,  Godfrey,  Iot  the  plaintiffs. 
E.  V,  Bodwellj  for  the  defendants. 

Drake,  J.:  The  plaintiffs'  claim  is  admitted  to  the  extent 
of  $1,251.00,  and  judgment  has  been  entered  accordingly. 
The  defendants'  counter-claim  against  the  plaintiffs  for 
$3,000.00  damages  for  loss  incurred  owing  to  the  collapse 
of  a  boiler  manufactured  by  the  plaintiffs,  and  which  they 
allege  was  not  constructed  according  to  the  plans  and 
specifications  furnished  by  the  defendants  to  the  plaintiffs, 
and  owing  to  defective  construction. 

The  evidence  adduced  for  the  plaintiffs  was  that  a  sketch 
plan  of  a  boiler  of  certain  dimensions  to  carry  120  lbs. 
pressure  was  delivered  to  the  president  of  the  plaintiff 
Company,  and  a  contract  made  to  manufacture  a  boiler 
accordingly,  at  a  price  then  fixed  and  which  was  subse- 
quently paid,  and  this  not  denied. 

The  contract  was  made  in  May,  1890,  and  the  boiler  was 
to  be  finished  by  1st  July,  but  was  not  delivered  at 
Vancouver  until  October. 

When  it  arrived  it  was  inspected  by  Mr.  Palmer,  the 
manager  of  the  defendants'  Company,  who,  however,  had 
no  technical  knowledge,  and  also  by  W.  Gill,  the  then 
engineer  of  the  Company,  and  who  had  prepared  the  sketch 
plan.  Certain  minor  visible  defects  were  pointed  out  which 
the  plaintiffs  undertook  to  repair ;  but  in   examining  the 
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interior  of  the  combustion  chamber  W.  Gill  found  a  radical    dbake,  j. 
change    from   his   plan,    this   chamber,   instead   of   being       1894. 
constructed  with  a  circular  top  and  the  inner  plate  leaning     Feb.  15. 
inwards,  had  a  square  top,  and  the  outer  and  inner  plates  ^llcourt" 
parallel.     This  deviation  from  the  plan  W.  Gill  considered       — " 
a    serious    defect.      Accordingly   he    drew    Mr.    Palmer's  „     ,   ^ 

^  -^  March  29. 

attention  to  it,  and  before  accepting  delivery  they  called  in     juiy  24. 
Mr.  Munro,  who  was  the  plaintiffs'  agent  in  the  province,  ~^i 
and  there  appears  to  have  been  a  long  discussion  over  the  Hamilton 
change  which  had  been  made,  Mr.  Munro  asserting  the  Man.  Co. 
boiler  as  constructed  was  of  the  most  approved  pattern,  and     Victtoria 
Mr.  Gill  asserting  that  it  was  defective  in  its  construction  ;  ^^^^'^  ^ 
and    on  their  threatening  to  refuse  delivery  and  send  it 
back,  Mr.  Munro  stated  that  if  the  boiler  was  not  all  right 
the  plaintiffs  would  make  it  all  right.     On  this  assurance 
the  defendants  took  the  boiler  and  placed  it  in  their  tug, 
the  Daisy,  and  commenced  to  run  the  vessel.     For  the  first 
few  months  they  used  a  safety  valve  that  was  limited  to 
80  lbs.  pressure.     In  May  they  replaced  this  safety  valve  by  judgment 
one  that  was  limited  to  120  lbs.,  the  amount  of  pressure    ^^^^'u  j^ 
which  the  contract  called  for.     On  the  second  trip  one  of 
the  inner  plates  of  the  combustion  chamber  collapsed,  and 
necessitated   extensive  repairs   to  the  boiler,  which   were 
done  under  the  orders  of  Mr.  Thompson,  the  steamboat 
inspector  of  this  province  ;  and  it  is  for  the  cost  of  these 
repairs  and  demurrage  for  the  time  the  boat  was  laid  up 
that  this  action  is  brought.     The  chief  contention  before 
me  was  that  this  collapse  was  not  caused  by  any  faulty 
construction  of  the  boiler,  but  by  some  other  cause  such  as 
dirt  or  grease. 

A  great  mass  of  evidence  was  adduced  on  commission 
from  boilermakers  and  others  in  the  East  to  show  that  the 
construction  was  in  all  respects  scientific,  and  that  the 
collapse  could  not  have  been  caused  by  any  error  in 
construction,  but  must  have  happened  from  some  extraneous 
cause,  notably  grease. 


FULL  COURT. 
1805. 
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DBAKE,j.  On  refereuce  to  the  evidence  on  this  head,  Mr.  Gill 
1894.       testifies  that  there  was  no  grease  visible  when  he  took  the 

Feb.  15.  plate  off,  and  the  plate  was  not  tampered  wuth.  Mr. 
Thompson,  who  was  there  before  the  boiler  was  cold,  saw 
no  grease.  Mr.  St.  John  saw  no  grease,  though  in  his 
M     h  29    examination  he  says  he  went  to  look  for  it,  and  his  report 

July  24.     was  put  in  evidence.     Mr.  Meneilly  says  grease,  if  deposited 

WilliabT^  at  all,  would  be  found  not  only  in  the  plates  but  in  the 
Hamilton  stays,  in  fact  on  all  parts,  and  none  was  found.  This  is  the 
Man.  Co.   evidence  of  experts.      Expert  testimony  is  not  as   a  rule 

Victoria  satisfactory  ;  it  generally  proceeds  on  an  assumption,  and 
theorizes  on  that  assumption.  If  the  assumed  facts  are 
incorrect,  what  becomes  of  the  theory  ?  In  this  case  the 
witnesses  called  testified  that  a  square  topped  combustion 
chamber  was  the  best,  and  that  the  majority  of  boilers  were 
thus  constructed.  This  is  a  mere  matter  of  opinion,  and  I 
have  come  to  the  conclusion  that  the  variation  from  round 
to  square  was  not  the  cause  of  the  collapse,  but  it  was  one 
Jadgment    of  the  causes  which  led  to  the  warranty. 

DRAKE  J.  The  witnesses  further  assert  that  a  water  space  such  as 
was  allowed  in  this  boiler  was  sufficient  for  circulation.  In 
this  the  defendants  do  not  disagree.  But  the  point  on 
which  the  defendants  rely  as  showing  a  faulty  construction 
is  in  making  the  inner  and  outer  plates  of  the  combustion 
chamber  vertical  and  parallel.  The  defendants'  plan  shows 
that  the  water  chamber  gradually  enlarges  from  the  bottom 
upwards,  and  the  necessity  for  this  particular  form  of 
construction  was  clearly  shown.  If  the  inner  plates  were 
vertical  and  parallel  to  the  outer  plate,  the  steam  generated 
must  rise  perpendicularly,  and  would  follow  the  course  of 
the  inner  plate,  and  by  its  expansive  power  force  the  water 
away  from  the  plate  itself,  and  thus  render  the  plate  liable 
to  damage  from  fire.  If,  on  the  other  hand,  the  inner  plate 
was  deflected  inwards,  the  steam  would  not  follow  the 
course  of  the  plate,  but  would  rise  vertically,  and  the  water 
would  not  be  forced  from  the  plate  by  the  rising  steam. 
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This   point  was    not   touched    upon    by   the   plaintiffs'  drake,  j. 

witnesses,  and   although  the  boiler  may  have   been   con-  1894. 

structed   of   good    materials   and    workmanship,   yet  if   it  Feb.  15. 
collapsed  owing  to  the  plaintiffs  ignoring  the  defendants'  ^^qourt. 

plan,  and  adopting  their  own,  they  are  responsible.  rrrr 

One    of   the    plaintiffs'    witnesses,  Thomas  James  Main, 

admits  he  prepared  the  plan  of  the  boiler  as  constructed  ;  juiy  24. 

that  he  had  never  made  a  boiler  with  a  round  top,  and  had  ~~  ~ 

^  William 

only    seen   one   or  two  ;   that   the   difference  in  cost  was   Hamilton 
slightly  in  favour  of  the  square  top,  and  on  being  pressed   Man.  Co. 
he  said  there  was  no  time  to  communicate  the  alteration     Victobia 
which  he  made  in  his  plan  to  the  defendants.     Such  an  ^^^^^^  ^ 
excuse  is   palpably  absurd  ;  postal  communication  is  not 
unknown,   and  twelve  days  would  bring  an   answer.     In 
fact,  the  plaintiffs  did   not  want  the  trouble  of  deviating 
from  their  accustomed  mode  of  construction  for  the  sake  of 
this   one   job,   and    quietly  ignored   the  design  they   had 
contracted  to  follow.      The  plaintiffs'  witnesses  testify  that 
a  boiler  could  not  be  constructed  according  to  the  sketch   judgment 
plan  which  would  stand  120  lbs.  pressure.     That  may  be         ^^ 

DKAKE|  J. 

true  ;  but  the  weakness  was  neither  in  the  round  top  nor 
in  the  deflection  of  the  plate,  but  in  the  number  of  stays 
show^n  on  the  plan  and  the  spaces  for  rivets.  The  plaintiffs 
contracted  to  make  a  boiler  of  the  pattern  produced  to  stand 
120  lbs,,  and  if  it  were  a  mere  question  of  stays  or  thick- 
ness of  iron  the  plaintiffs  had  to  supply  all  that  was  required. 
The  defendants  wanted  a  boiler  of  the  shape  indicated  to 
stand  120  lbs. ;  the  construction    was  left  to  the  plaintiffs. 

The  really  important  issue  in  this  case  is  whether  there 
was  such  an  acceptance  and  user  by  the  defendants  as 
precludes  them  now  from  recovering  damages,  or  whether 
they  are  entitled  to  rely  on  the  warranty  alleged. 

The  evidence  is  first,  tliat  if  Mr.  Palmer,  who  says  that 
Mr.  Munro,  the  plaintiffs'  manager  when  the  variation  in 
plan  was  pointed  out,  and  he  was  told  that  the  defendants 
would  not  take  the  boiler,  said  if  the  boiler  was  not  right 
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DBAKB,  J.  they  would  make  it  all  right,  followed  by  that  of  Mr.  Gill, 

18W.  and  Mr.  Muuro  does  not  deny  that  he  made  the  warranty, 

Feb.  15.  but  does  not  recollect  it. 

PULL  COURT.  A  warranty  as  defined  in  Smith's  Leading  Cases  is  where 

lg95^  the  subject  matter  of  the  sale  is  ascertained  and  existing  so 

March  29.  ^^   ^^  ^^  capable  of   being  inspected,  and  is   a  collateral 

July  24.  engagement  that  the  specific  thing  so  sold  possesses  certain 


DRAKE,  J. 


William     qualities,  but  the  property  passing  by  the  contract  of  sale 
Hamilton    will  not  revest  in  the  vendor  on  a  breach  of  warranty. 

i.  '  In  my  opinion  the  defendants  could  have  rejected  the 
Lu'^^'^^Oo  ^^^^^^  ^^  being  radically  different  in  design  from  the  one 
they  ordered,  and  it  was  only  accepted  on  the  distinct 
assurance  that  if  it  was  not  all  right  the  plaintiffs  would 
make  it  all  right,  and  Mr.  Hamilton  asserted  that  if  it  was 
not  all  right  his  Company  would  be  liable,  I  think  this 
is  a  warranty  that  the  boiler  would  answer  the  purpose  for 
which  it  was  designed,  which,  from  the  evidence,  it  did 
not. 

^  It  then  becomes  a  question  whether  the  warranty  had 

not  been  completely  satisfied  by  the  time  the  defendants 
had  had  the  boiler  in  use.  The  boiler  was  delivered .  in 
October,  inspected  by  Mr.  Thompson,  and  passed  on  the 
sworn  report  of  Mr.  St.  John,  the  Government  Inspector 
for  Western  Ontario,  who  has  to  pass  on  boilers  as  to  work- 
manship and  materials,  and  to  see  that  the  boiler  will 
stand  the  required  pressure  ;  he  had  nothing  to  do  with  the 
design. 

The  boiler  then  was  put  into  the  Daisy  and  was  run  at  a 
pressure  of  80  lbs.  until  a  fresh  safety  valve  was  put  in,  and 
on  the  second  trip  after  the  increased  pressure  was  used 
the  plate  collapsed ;  and  I  think  it  reasonable  to  conclude 
that  if  the  boiler  had  been  used  at  once  with  120  lbs.  it 
would  have  collapsed,  not  because  it  was  not  strong  enough 
in  material,  but  because  its  construction  prevented  sufficient 
circulation  of  water  and  steam.     This  could  not   be  dis- 


FI7LL  COURT. 

18d5. 
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covered    by  the    hydrostatic    pressure  with  cold   water  to    i>bakb,j. 
which  it  was  subjected.  18W. 

I  am  therefore  of  the  opinion  that  the  defendants  are     Feb.  15. 
entitled  to  rely  on  the  warranty  at  the  time  of  the  collapse, 
if  the  collapse  was  not  caused  by  negligence  in  the  defend- 
ants.    The  evidence  satisfies  me  that  it  was  not  caused  by   ,^ 

^    March  29. 
oil,  or  grease,  or  dirt.     Mr.  St.  John,  in  his  report  to  the     juiy  24. 

plaintiffs,  states :   "  It  was  probably  caused  by  the  lack  of  ~1ZZ 
circulation  in  this  part  of  the  boiler,"  and  the  defendants'   Hamilton 
contention   is   that  this   lack   of    circulation   was   due   to   ^^^-   ^• 

17. 

construction,  and  I  think  they  have  substantially  proved  Victoria 
this  contention.  That  being  so,  to  what  damages  are  they  ^^^'^^^  ^^ 
entitled  ?  They  claim  first,  cost  of  repairs,  $979.03  ;  and,  sec- 
ondly, fifty-three  days'  demurrage  at  $30.00  a  day,  $1,590.00. 
On  the  first  head  the  plaintiffs  say  it  could  have  been 
repaired  at  a  cost  of  varying  from  $50.00  to  $200.00.  The 
plaintiffs  were  notified  of  the  collapse,  and  Mr.  Hamilton 
was  asked  to  meet  the  defendants  to  arrange  about  the 
repairs :  but  he  did  not  come,  and  the  repairs  went  on  judgment 
without  him,  and  were  done  under  Mr.  Thompson's  orders,  jj^^^,  j^ 
A  new  and  heavier  back  plate  put  in,  the  patching  which 
the  plaintiffs  suggested  as  sufficient,  would  not  satisfy  Mr. 
Thompson,  and  he  required  the  boiler  to  be  made 
absolutely  safe  by  the  insertion  of  a  n^w  plate.  I  think 
the  defendants  are  entitled  to  the  costs  of  this,  $979.03. 
With  regard  to  the  demurrage,  the  defendants  say  that  the 
chartering  value  of  the  Daisy  was  $30.00  a  day,  and  that 
they  had  to  pay  $50.00  a  day  for  a  boat  to  take  her  place. 
The  question  arises,  was  this  liability  one  which  was  in 
contemplation  of  the  parties  at  the  time  the  warranty  was 
given,  and  is  it  covered  by  the  warranty  ?  I  don't  think 
it  is.  The  mere  fact  that  the  Daisy  was  to  be  used  as  a  tow 
boat  will  hardly  impose  on  the  plaintiffs  the  liability  to  be 
responsible  for  the  loss  of  future  earnings  during  the  time 
she  was  laid  up  for  repairs.  I  think  the  judgment  of 
Wills,  J.,  in  the^.C.  Saw  Mill  Company  w.Nettleshipy  L.R.  3 
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DRAKB,  J.    C.P.  506,  is  applicable  to  this  case  ;  therefore  give  judgment 
1894.       for  the  defendants  for  $979.03  on  the  counter-claim,  with 
Feb.  15.     costs,  and  for  the  plaintiffs  on  their  claim   for  $1,251.00, 
Tullcourt!^  with  costs,  one  judgment  to  be  set  off  against  the  other. 
"77  Judgment  accordingly, 

March  29. 
July  24.         The  plaintiffs  appealed  to  the  Full  Court  from  this  judg- 

WiLUAM     ii^^^^j  ^^^  ^he  defendants  cross-appealed   claiming  that  the 
Hamilton    learned  Judge  should  not  have  disallowed  the  consequential 
t;.  damages.     It  was  agreed  that  the  plaintiffs'  appeal  as  to 

Victoria  direct  damages  should  be  argued  first  and  judgment  given 
thereon  ;  and  if  in  favour  of  the  defendants,  their  cross- 
appeal  should  be  argued  on  a  day  to  be  fixed.  If  in  favour 
of  the  plaintiffs,  their  appeal  should  be  allowed,  and  the 
cross-appeal  of  the  defendants  dismissed. 

/.  A,  RuBselly  for  the  plaintiffs. 

E.    V.   Bodwell  and  Archer  Martin  for  the   defendants : 

Apart  from  any  express  warranty,  the  plaintiffs  knew  the 

Argument,  purpose  for  which  the  boiler  was  supplied,  and  there  was 

an   implied   warranty   that  it   was  fit   for   that    purpose. 

Jones  v.  Bright^  5  Bing.  533;  Drummond  v.  Van  Ingen^  L.R. 

12  App.  Cas.  290;  Randall  v.  Newsom^  2Q.B.D.  107;  Jon^8\, 

Padgett,  24  Q.B.D.  652. 

Cur.  adv.  vult 

Crease,  J.:  This  was  an  appeal  against  so  much  of  a 
judgment  of  Mr.  Justice  Drake,  of  the  22nd  February, 
1894,  as  gave  $900  damages  to  the  defendants  on  their 
counter-claim  against  the  plaintiffs  for  loss  and  damage 
caused  by  their  defective  construction  of  a  certain  boiler 
Judgment  supplied  by  them  to  the  plaintiffs.  The  facts  are  as  follows : 
CREASE,  J.  The  plaintiffs  are  manufacturers  of  machinery  at  Peter- 
borough, Ontario.  In  May,  1890,  Mr.  William  Hamilton, 
Sen.,  president  of  the  plaintiff  Company,  being  then  on  a 
business  visit  in  Victoria,  made  a  verbal  contract  with  the 
managers  of  the  Victoria  Lumber  Company  in  the  presence 


FULLCOUBT. 
1895. 
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of  a  witness,  who  confirms  the  fact,  to  supply  the  defend-    drake,  j. 

ants  with  a  boiler  for  use   in    the   steamer  Daisy  which       1894. 

should  fulfil  the  requirements  of  a  design  made  by  Gill,  the     Feb.  16. 

engineer  of  the  Lumber  Company,  which  they  stipulated 

should  bear  a  pressure  of  steam  of  120  lbs.,  and  be  of  a 

particular  make  and  manufacture,  with  a  round  top  and 

deflected  plate  for  free  circulation.  j^ly  24, 

It  was  to  be  delivered  free  on  board  at  Vancouver  City.  ~~ 

William 

There  it  was  met  by  Mr.  Palmer  after  a  refusal  to  receive  it   Hamilton 
on    the  ground    of   non-compliance  in   several  particulars   Man.   Co. 
with  the  original  contract  and  a  conditional  arrangement     Victoria 
between  the  parties  to  which  I  shall  refer.     The  boiler  was  ^^''^■*  ^^ 
taken  to  Chemainus  and  placed  in  the  Daisy,  for  which  it 
was  intended,  and,  after  a  month's  use  at  low  pressure,  paid 
for. 

Later  on  the  defendants  ordered  and  received  other 
machinery  of  the  plaintiffs  to  the  value  of  $1,300.00,  for 
which  they  declined  to  pay,  alleging  a  counter-claim  for 
damages  on  account  of  the  defective  boiler,  whereupon  judgment 
the  plaintiffs  brought  suit  and  recovered  $1,300.00.  But  cbkabb  j 
on  the  counter-claim  the  defendants,  at  the  same  trial, 
recovered  a  judgment  against  the  plaintiffs  of  $900.00 
damages.  It  is  against  this  judgment  the  plaintiffs  now 
appeal. 

The  evidence  then  adduced  describes  the  Daisy  as  using 
the  boiler  for  seven  months  with  only  80  lbs.  of  steam 
without  any  casualty.  But  when,  in  the  ordinary  course 
of  business,  a  heavy  boom  of  logs  had  to  be  towed,  and  the 
full  pressure  of  120  lbs.  of  steam  employed,  the  latent 
defect  in  the  construction  or  material  became  manifest ;  the 
boiler  collapsed,  and  the  damage  alleged  ensued. 

The  boiler  was  defective  and  could  not  bear  the  pressure 
which  the  plaintiffs  had  contracted  it  should  sustain,  and 
on  that  ground  the  plaintiffs  are  responsible  for  all  the  loss 
and  damage  which  resulted,  and  that  ground  alone  is  an 
ample  justification  for  the  judgment  of  the  learned  Judge 
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DRAKE,  J.  at  the  trial,  and  more  was    not  necessary  to  entitle  the 

1894.  defendants  to  the  judgment  they  obtained. 

Feb.  16.         There  were,  however,  other  reasons,  into  which  it  is  not 

PULL  COURT,  necessary  to   enter  at  length,  which  induced  the  learned 

~~  Judge   to   decide   in   their  favour,  among   others   on   the 

ground  of  a  warranty  of  its  suflSciency,  given  by  the  vice- 
M.&rcii  «v. 

July  24.  president  of  the  plaintiff  Company,  upon  obtaining  which, 
^  ^^^^  after  at  first  refusing,  the  defendants  consented  to  receive 
Hamilton    the  boiler. 

Man.   Co.       ^  glance   at   Gill's   plan   or  design,  which   formed   an 
Victoria    integral   part  of   the  contract,  showed   not  only  that  the 
UMBER    o  ^jQ^igj.  ^j^g  ^Q  hear  a  steam  pressure  of  120  lbs.,  and  was 
intended  "  for  the  steamer  Daisy,"  but  that  it  was  to  have 
a  round  top  and  deflected  plate,  supposed  to  afford  a  freer 
waterway.     The  plan  designed  by  the  plaintiff  Company 
without   any   reference   to   the  defendants,  by  which  the 
boiler  was  actually  constructed,  had  a  flat  horizontal  top 
with  side  plates  nearly  parallel  and  vertical.     It  had  there- 
Judgment   fore,  in  this  respect,  departed  from  one  of  the  terms  of  the 
CRSA8B   J.   contract ;  and  although  that  form  of  boiler  could  probably 
have  been  made  to  bear  the  required  pressure,  the  sequel 
shows  that  it  was  not  made  so. 

The  substantial  point,  therefore,  on  which  the  appeal 
rests,  is  :  Was  the  boiler  sent  a  fulfilment  of  the  contract 
entered  into?  The  answer  is  direct  and  immediate,  as 
disclosed  by  the  evidence  and  found  by  the  learned  Judge. 
The  boiler  ordered  was  of  a  certain  form  and  design,  which 
was,  without  any  reason  or  authority,  departed  from  in 
what  was  deemed  by  defendants  a  material  point.  The 
boiler  substituted  was  not  adequate  for  the  purpose  for 
which  the  plaintiffs  knew  it  was  designed.  It  did  not  fulfil 
the  condition  that  it  should  sustain  a  pressure  of  120  lbs.  of 
steam,  and  so  the  appellants  rendered  themselves  liable 
for  the  loss  and  damage  occasioned  by  their  breach  of 
contract. 

A   special  warranty  was   not  necessary.     Drummand  v. 
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Van  Ingeuy  12  App.  Cas.  at  p.  284,  et  seq,  was  cited  in  sup-  drake,  j, 
port,  and  as  to  the  question  of  warranty  it  may  not  be       1894. 
amiss  to  give  in  the  present  connection  a  definite  meaning    Feb.  15. 

to  the  word  warranty,  respecting  the  use  of  which  in  the  pulloourt. 
sense  of  undertaking,  in  several  cases  in  the  reports,  a  good        ■— • 

deal   of   confusion    has  arisen.     Lord    Abinger,   C.B.,  in  ^,     ^  ^ 

March  29. 

Chanter  v.  Hopkins,  4  M.  &  W.  399,  describes  a  warranty  as     j^iy  24. 


"  An  express  or  implied  statement  of  something  which  the  "~II 
party  undertakes  shall  be  part  of  a  contract  yet  collateral   Hamilton 
to  the  express  object  of  it."  ^^^-  ^^* 

The  circumstance  of  a  man  selling  a  thing  by  its  proper  Victoria 
description  has  been  called  a  warranty,  and  the  breach  of  ^™™*  ^® 
such  a  contract  a  breach  of  warranty  ;  but  it  would  be  more 
correct  to  describe  such  cases  as  a  non-compliance  with  a 
contract  which  a  party  has  engaged  to  fulfil.  Gaselbe,  J., 
in  Jon€8  V.  Bright,  5  Bing.  549,  lays  down  that  it  is  clear 
where  goods  are  ordered  for  a  particular  purpose,  the  law 
implies  that  they  are  fit  for  that  purpose.  Best,  C.J.,  in 
the  same  case :  *'  If  a  man  sells  generally,  he  under-  Judgment 
takes  that  the  article  sold  is  fit  for  some  purpose.  If  qbeask  j. 
he  sells  it  for  a  particular  purpose,  he  under- 
takes it  shall  be  fit  for  that  particular  purpose."  And  that 
is  the  case  here.  The  learned  Judge  has  found  that  the 
accident  was  not  caused  by  the  defendant  Company.  He 
has  found  that  it  arose  from  defective  construction.  The 
only  two  other  causes  which  could  properly  have  been 
assigned  for  the  failure,  grease  in  the  boiler  or  overheating, 
which  implied  lack  of  water,  were  expressly  negatived  by 
the  evidence.  There  was  no  grease,  and  the  safety  valve, 
which  was  in  order,  showed  that  there  was  no  lack  of  water 
or  overheating  at  the  time  of  the  collapse. 

Hamilton,  at  the  time  of  making  the  contract,  knew  the 
use  and  object  to  which  the  boiler  was  to  be  applied,  and 
the  amount  of  steam  power  which  it  was  indispensable  to 
provide  under  the  contract,  and  that  the  oflScers  of  the 
defendant  Company  had  specially  insisted  upon  that  as  a 
$ine  qua  non  throughout. 
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DRAKE,  J.  The  plaintiffs'  breach  of   the   contract  and  consequent 

18M.  liability  in  damages  was  complete.     So  that  there  was  no 

Feb.  16.  necessity  for  the  defendants  to  take  upon  themselves  an 

FULLoouRT.  ^^^*  prohaudi,  which   did  not,  under  these  circumstances, 

1895^  belong  to  them,  by  going  into  a  large  quantity  of  expert 

w     u  Oft  evidence  as  to  the  details  of  the  defective  construction,  or 

March  29.  ' 

July  24.  to   cause     the  plaintiffs  the    expense    attendant   on   such 


William     enquiry. 

Hamilton  The  counter-claim  w^ill,  therefore,  have  to  be  amended  to 
Man.  Co.  accord  w^ith  the  facts  and  findings  on  which  the  appeal  is 
Victoria  being  decided,  and  the  consideration  of  what  portion  of  the 
extra  costs,,  thus  unnecessarily  caused  to  the  plaintiff 
Company,  should  be  paid  by  the  defendants,  may  come  up 
and  be  dealt  with  when  the  question  of  the  damages  suffered 
by  the  defendant  Company  comes  up  for  argument. 

Meanwhile  the  present  appeal  must  be  dismissed  with 
costs. 

McCreight,  J.:  In  this  case  the  defendants  by  their 
counter-claim  sue  the  William  Hamilton  Manufacturing 
Company  for  loss  incurred  owing  to  the  collapse  of  a  boiler 
manufactured  by  the  said  Company,  and  which  the  defend- 
ants show  was  not  constructed  according  to  the  plans  and 
specifications  furnished  by  them  to  the  said  Hamilton 
Manufacturing  Company  ;  and  the  defendants  further  allege 
Juds^eni    that  by  reason  of  such  defective  construction  the  said  boiler 

mocbbight  J.  w^s  ^^*  fi^  ^^^  ^'^®  purposes  for  which  it  was  required,  and 
collapsed. 

The  learned  trial  Judge  decided  in  favour  of  the  counter- 
claim of  the  defendnnts,  and  that  they  had  substantially 
proved  their  contention  that  the  accident  was  caused 
through  lack  of  circulation  in  the  boiler,  which  was  due  to 
the  defective  construction,  and  I  understand  him  to  rely 
on  an  alleged  warranty  given  by  Munro,  the  vice-prebident 
and  general  manager  of  the  Hamilton  Manufacturing 
Company,     before     the     delivery    to     the    defendants    at 


FULL  OOUBT. 
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Vancouver,  to  the  effect  that  the  boiler  would  answer  the    i>rakb,j. 
purpose  for  which  it  was  designed,  which  from  the  evidence       1894. 
it  did  not.  •  Feb.  16. 

I  agree  with  the  decision  at  which  the  learned  Judge  has 
arrived,  but  having  the  advantage  of  argument  at  length,  I 
think  it  may  be  established  on  safer  grounds  than  those 
which  seem  to  have  weighed  with  him.     Having  regard  to     j^iy  24. 
the  amount  of  expert  testimony  which  was  given,  and,  as  ~~~ 
frequently  happens,  of  a   contradictory  nature,  I   think  it  Hamilton 
prudent  to  rest  the  decision  on   other  grounds  than  the   Man.   Ck). 
mere  question  of  construction,  especially  as,  of  course,  a     Viciobia 
bad   boiler  may  be  made  with    round   top   and   deflected  LumbbbCo 
plates,  and  a  good  one  with  square  top  and  vertical  plates  ; 
and  a  decision  on  the  above  ground  would  be  not  unlikely 
to  lead  to  further  litigation.     And,  again,  though  I  think  it 
highly  probable  that  Munro  did  give  a  warranty,  I  cannot 
say  that  his  statement  to  Palmer  in  Vancouver,  on  the 
taking    delivery,    "  that   if   it    was    not     all    right    they 
would   make   it  all    right,"   clearly  amounted    to   such    a  judgment 
warrantv. 

A  simpler  and  safer  ground  was  suggested  to  us  in  the 
argument  of  Mr.  Bodwell,  derivable  from  the  case  of  Jorus 
V.  Bright,  5  Bing.  p.  533,  and  see  pp.  534-43-4-6,  etc., 
and  the  later  case  of  Drummond  v.  Van  Ingen,  12  App. 
Gas.  284,  and  see  pp.  288-90-1-3-5.  At  page 
290  Lord  Herschell  says  :  **  It  was  laid  down  in  Jones  v. 
Bright  that  where  goods  are  ordered  of  a  manufacturer  for 
a  particular  purpose,  he  impliedly  warrants  that  the  goods 
he  supplies  are  fit  for  that  purpose.  This  view  of  the  law 
has  been  constantly  acted  upon  from  the  time  of  that 
decision,"  etc.  Again,  Lord  Macnaghten  says  at  p.  295  : 
"  I  venture  to  think  that  the  case  under  review  may  well 
be  decided  on  the  broad  principle  that  a  manufacturer  who 
agrees  to  supply  goods  to  order,  knowing  the  purpose  for 
which  they  are  required,  thereby  impliedly  undertakes  to 
supply  goods  fit  for  the  purpose  in  view." 


FULLCOUBT. 
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DBAKBjj.        The  evidence  in  the  present  case  is  amply  sufficient  to 
1894.       justify  and    render  applicable  the  above  doctrine  to  this 
Feb.  16.     case. 

The  plan  or  sketch  by  Gill,  the  engineer  of  the  Daisy, 
and  which  the  plaintiff  Company  had  before  them  as 
instructions,  is  headed  **  for  120  lbs.  pressure,"  and  **  boiler 

March  29.  . 

July  24.     ^^^   S.S.  Daisy."      The    circumstance    that    the    plaintiff 
^:^i  Company   disregarded    that   portion   of    the    plan   which 

Hamilton    required  a  round  top  and  deflected  plate,  and  adopted  the 

Man.  Co.   square  top  and  vertical  plate,  to  say  the  least,  is  far  from 
Victoria    diminishing  their  responsibility  and  implied  undertaking 

LuMBBR  Co  ^  furnish  a  suitable  boiler. 

Not  merely  did  the  sketch  require  a  boiler  fit  for  the  120 
lbs.  pressure,  but  the  evidence  shows  that  this  was  specially 
insisted  on.  That  it  did  not  stand  that  pressure,  and  that 
the  defendant  Company  were  not  to  blame,  the  learned 
Judge  has  found,  especially  as  to  the  absence  of  grease  and 
as  to  a  correct  safety  valve  being  used. 

Judgment  I  think  the  learned  trial  Judge  was  fully  warranted  in 
^^  finding  that  the  defendant  Company  were  not  to  blame  for 
the  accident  and  in  attributing  it  to  construction  ;  though, 
as  I  have  already  intimated,  the  burden  of  proof  ought  not 
to  be  cast  on  the  defendant  Company  on  this  point,  for  their 
case  is  that  the  plaintiffs  undertook  to  supply  a  boiler  that 
would  stand  the  120  lbs.  pressure,  and  failed  to  do  so. 

Mr.  Rv^aell  claimed  a  non-suit,  and  I  think  the  counter- 
claim should  be  amended  so  as  to  lay  the  cause  of  action 
on  the  ground  to  which  I  have  referred,  in  quoting  the 
language  of  Lord  Hbrschbll  and  Lord  Macnaghten  in 
Drummond  v.  Van  Ingen,  12  App.  Cas.  at  pp.  290-1-5. 
See  forms  in  Bullen  &  Leake,  pp.  348-9-50,  Vol.  I., 
Ed.  1882.  Such  amendment  is  fully  warranted  by 
the  evidence,  the  findings  and  the  argument.  I  am  not 
sure  that  the  frame  of  the  counter-claim  has  not  consider- 
ably increased  the  expenses  by  raising  issues  and  inviting 
evidence  as  to  the  relative  merits  of  round  and  square  tops 
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and  deflected  and  vertical  plates,  whereas  the  only  question  p^p«»  J« 

was  whether  the  plaintiff  Company  had  furnished  a  boiler  1894. 

fit  for  the  purpose  for  which  it  was  ordered.     This  may  be  ^Feb.  16. 
of  importance  on  the  question  of  costs  and  taxation,  and 

^                                              ^                                                                                           '  PULL COURT. 

may  be  argued  along  with  the  question  of  damages  suffered  

by  the  defendant  Company. 

•^                                           ^      "^  March  29. 

Walkem.  J.,  concurred  with  McCreight,  J.  July  24. 


Plaintiffs^  appeal  dismissed  with  costs.         William 

Hamilton 
The  cross-appeal  of  the  defendants  as  to  consequential  Man.  Co. 

damages    was     argued    before    the    Full    Court    (Crease,     Victoria 

McCreight  and  Walkem,  JJ.)  on  April  19th,  1895.  ^^^^^  ^ 

E.  V.  Bodwell  and  Archer  Martin,  for  the  defendants.  It 
is  of  the  nature  of  the  case,  and  does  not  require  direct 
evidence,  that  the  consequential  damage  which  in  fact 
occurred,  was  in  the  contemplation  of  the  parties  to  the 
contract  as  a  result  of  breach  by  such  occurrence  as  that 
which  took  place.  B.  C.  Saw  Mill  Company  v.  Nettleship, 
L.R.  3  C.P.  506,  is  distinguishable,  as  it  was  not  shown  that 
the  carriers  there  knew  that  the  machinery  was  on  board. 
For  cases  similar  to  the  present,  in  which  consequential  Argument, 
damages  of  the  kind  claimed  were  allowed,  see  Wilson  v. 
Oer^ral  Screw  Colliery  Company,  37  L.T.N.S.  789;  The 
Argentino,  13  P.D.  191;  Oriffin  v.  Colver,  69  Am.  Dec.  718; 
McMullen  v.  Free,  13  Ont.  57. 

J.  A,  Russell,  for  the  plaintiffs:  The  knowledge  of  the 
purpose  for  which  the  article  is  required  must  be  brought 
home  to  the  party  charged.  Home  v.  Midland  Railway 
Company,  L.R.  7  C.P.  583  ;  and  it  must  also  be  shown  that 
the  class  of  damage  was  in  contemplation  of  the  parties, 
Mayne  on  Damages,  2nd  Ed.  p.  12,  et  seq;  Hadley  v.  Baxen- 
dale,  9  Exch.  341. 

Cur.  adv.  vult. 

The  Court  delivered  judgment  on  the  24th  day  of 
July,  1895. 
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DRAKK,j.        Crease,  J. :  This  is  an  appeal  against  that  part  o!  the 

1894.       judgment  of  the  Hon.  Mr.  Justice  Drake,  delivered  on  the 

Feb.  15.     15th  February,  1894,  which  gave  to  the  Victoria  Lumber 

Company  $979.03  and  costs,  on  their  counter-claim  against 

the  Hamilton  Manufacturing  Company. 

u  oo        '^h®  learned  Judge,  whose  judgment  that  the  Hamilton 

Mftrcn  29. 

July  24.  Manufacturing  Company  was  the  proper  subject  for  an  action 
William  therefor  the  Full  Court  substantially  supported,  disallowed 
Hahilton  the  claim  for  demurrage  for  loss  sustained  by  the  Victoria 
Lumber  Company  on  account  of  their  steamer  the  Daisy 


FULL COURT. 
1895. 


Man.    Co. 


V. 


VicTOMA  being  rendered  useless  for  fifty -three  days,  from  24th  May 
to  15th  July,  in  consequence  of  the  boiler  manufactured 
for  them  by  the  William  Hamilton  Manufacturing  Company 
turning  out  to  be  defective. 

This  claim  (for  fifty -three  days  at  $30.00  a  day,  $1,500.00) 
was  disallowed  by  the  learned  Judge,  as  I  collect  from  the 
latter  part  of  his  judgment,  because  this  liability  was  not 
in  contemplation  of  the  parties  at  the  time  of  or  covered  by 
Jadgment  any  warranty,  and  on  the  ground  that  the  plaintiffs  were 
CBBA8B,  J.  ^ot  responsible  for  the  lo^s  of  future  "  earnings  during  the 
time  she  was  laid  up  for  repairs." 

But  in  the  case  cited  before  the  Full  Court,  Jones  v.  Bright^ 
5  Bing.  533,  it  was  laid  down  that  where  an  article  pur- 
chased for  a  particular  object  of  which  the  vendor  was 
aware,  in  consequence  of  an  intrinsic  defect,  the  cause  of 
which  was  not  proved,  failed  to  fulfil  the  purpose  for  which 
it  was  purchased,  the  plaintiff  was  entitled  to  damages. 

The  plaintiffs  here,  as  appeared  upon  the  argument,  and 
cases  cited  before  the  Full  Court,  impliedly  warranted  the 
boiler  to  be  fit  for  the  object  for  which  it  was  to  be  employed, 
namely,  the  towing  and  other  similar  purposes  of  the 
Victoria  Lumber  Company,  so  it  fell  within  the  scope  of 
Drummond  v.  Van  Ingen^  12  A  pp.  Cas.  290-5. 

That  case  lays  down  the  doctrine  "  that  where  goods  are 
ordered  of  a  manufacturer  for  a  particular  purpose  he 
impliedly  warrants  that  the  goods  he  supplies  are  for  that 
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1895. 
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purpose."     And  this  clearly  distinguishes  the  present  case    drake,  j. 
from  that  of  the  B.C.    Saw  Mill    Co.  v.  Nettleship,  L.R.  3       1894. 
C.P.  506,   on    which  the   Hamilton    Company  relied,  and     Feb.  15. 
which   was  a  case  of  a  carrier,  ignorant  of  the  particular 
importance  and  purpose  of  the  piece  of  machinery  lost  in 
the  carriage,  and  not  that  of  a  manufacturer  of  goods  sup-   ^.     ,  ^ 
plied  for  a  particular  purpose,  as  in  the  present  case.  July  24. 

The  Victoria  Lumber  &  Manufacturing  Company  could  not    v^illiam~ 
carry  out  the  objects  of  their  saw  mill  without  a  steamer  to   Hamilton 
tow  their  saw  logs  from  their  logging  camps  to  the  mill,   ^'^^^'  ^^• 
and  the  proof  of  this  is  in  the  first  fact  that  they  were     Victobia 
obliged  during  the  time   of   the   Daisy's    repairs   to   hire 
another  at  $50.00  a  day  for  that  purpose  ;  and  this  necessity 
being  the  natural  consequence  of  the  defect  in  the  boiler 
brings  the  case  also  within  Randall  v.  Newsom,  2  Q.B.D.  107 
(C.A.),  and  entitles  the  Lumber  Company  to  damages. 

But  as  to  the  amount  of  such  damages,  I  think  $30.00  a 
day  too  much.     If  the  boiler  had  been  good  and  the  Daisy 
running  in  her  usual  manner  her  daily  expense  would  have  Judgment 
been  $22.50,  and  they  themselves  state  her  to  be  worth   crbase,  j. 
$30.00  a  day. 

The  loss  of  the  Qompany,  therefore,  and  likewise  the 
true  measure  of  the  damage,  was  the  difference  between 
these  two  amounts,  that  is  $7.50  per  diem  for  all  the  fifty- 
three  days  she  was  so  thrown  idle  by  the  default  of  the 
plaintiffs. 

As  to  the  pleadings  and  the  apportionment  of  the  costs, 
there  is  more  to  be  said.  The  costs  are  affected  by  the 
special  manner  in  which  the  pleadings  in  the  counter-claim 
were  framed  by  the  Victoria  Lumber  Company.  These, 
instead  of  adhering  to  the  simple  form  given  in  Drummond 
V.  Van  Ingen,  L.R.  12  App.  Cas.  285,  that  the  William 
Hamilton  Manufacturing  Company  undertook  to  make  a 
boiler  suitable  for  the  purpose  but  did  not  do  so,  or  to  that 
effect,  pleaded  that  the  boiler  was  not  constructed  according 
to   the   specific   plans  and  specifications,  and   from    such 
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DRAKx,j.    defective  construction  the  boiler  was   unfit  for   use  and 

1894.       collapsed.     Had  the  pleadings  been  thus  simplified  all  the 

Feb.  15.     unnecessary  expense  incurred  by  the  plaintiffs  in  procuring 

the  evidence  of  engineers  and  others  from  great  distances 

on  the  comparative  merits  of  round  top  and  flat  top  boilers, 

plates  and  waterways,  would  have  been  saved. 

July  24."       This  having  been   rendered  necessary  by  the  Victoria 

— Lumber  Company's  pleadings,  they  having  thus  by  their 

WILLIAM 

Hamilton    ^^n  error  caused  that  part  of  the  expense  **  the  cost  of  it 
Man.  Co.   must  fall  on  themselves  to  pay  it."     Bloomer  v.  Spittte,  13 
Victoria    Eq.  Cas.  431.     These  will  therefore  be  deducted  from  the 
Lumber  Oo  ^Qg^g  ^f  (^j^^  counter-claim  (to  which  the  Victoria  Lumber 
Company  are  entitled)  in  the  course  of  the  taxation  which 
the  taxing  master  will  regulate  accordingly,  and  this  reduc- 
tion will  be  provided  for  by  the  decree  when  it  is  drawn  up. 

McCreight,  J. :  This  was  a  cross-appeal  by  the  Victoria 
Lumber  Company  as  to  damages  for  loss  sustained  by  reason 
of  their  steamer,  the  Daisy,  being  rendered  useless  from  the 
Judgment  24th  May  till  July  15th,  a  period  of  fifty-three  days,  in 
mccmxoht,  J.  consequence  of  the  boiler  manufactured  for  them  by  the 
William  Hamilton  Manufacturing  Company  proving  to  be 
defective. 

My  brothers  Crease  and  Walkem,  and  myself,  agreed  in 
substance  with  the  judgment  of  Mr.  Justice  Drake,  that  an 
action  lay  therefor  against  the  Hamilton  Company,  but  he 
disallowed  the  above  claim  for  damages  on  the  ground,  as 
I  gather  from  his  judgment,  that  this  liability  was  not  one 
which  was  in  contemplation  of  the  parties,  and  not  covered 
by  warranty,  as  I  gather,  either  express  or  implied.  On 
this  point  an  argument  was  addressed  to  us  on  behalf  of 
the  Victoria  Lumber  Company  and  Hamilton  Manufacturing 
Company  respectively,  and  I  have  come  to  the  conclusion 
that  a  certain  amount  must  be  allowed  for  the  time  during 
which  the  Daisy  was  rendered  useless  through  the  accident 
to  her  boiler,  although  by  no  means  as  much  as  is  claimed 
by  the  Victoria  Lumber  Company. 
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As  already  pointed  out  in  the  previous  judgments  of  the    drakk,  j. 
Full  Court  in  this  cause,  this  case  of  the  Victoria  Lumber       1894. 
Company  may  safely  be  rested  on  the  doctrine  to  be  found     Feb.  15. 
in  Jones  v.  Brighty  5  Bing.  533,  and  the  law  as  laid  down  by 
Lords  Herschell  and  Macnaghten  in  their  judgments  in 
Drummond  v.    Van  Ingen^  12  App.  Cas.  at  pp.  290-91-95,   ^     .  ^ 
to  the  effect   that  "  where  goods  are  ordered  of  a  manu-     juiy  24. 
facturer  for  a  particular  purpose  he  impliedly  warrants     ^^illi^m 
that  the  goods  he  supplies  are  fit  for  that  purpose."     With    Hamilton 
respect  to  the  damages  recoverable  in  case  of  breach,  as  ^^^*  ^• 
here,  I  think  the  case  of  Randall  v.  Newsom,  2  Q.B.D.  p.  10  2    Victoria 
(C.A.)  may  be  usefully  referred  to.     There  the  plaintiffs     ^^*"* 
ordered  and  bought  of  the  defendant,  a  coach  builder,  a 
pole  for  the  plaintiffs'  carriage,  the  pole  broke  in  use  and 
the  horses  became  frightened  and  were  injured.     In  an 
action  for  the  damage  the  jury  found  that  the  pole  W€ts  not 
reasonably  fit  for  the  carriage,  but  that  the  defendant  had 
been  guilty  of  no  negligence ;  held  that  the  plaintiff  was 
entitled  to  recover  the  value  of  the  pole  and  also  for  damages  Judgment 
to  the  horses,  if  the  jury  on  a  second  trial  should  be  of  mccmmht  j. 
opinion  that  the  injury  to  the  horses  was  the  natural  con- 
sequence of  the  defect  in  the  pole.     See  marginal  note  at 
page  102,  and  see  page  111  referring  to  Smith  v.  Greeny  1 
C.P.D.  at  page  93,  which  also  see. 

I  think  that  if  there  had  been  a  jury  in  this  case,  and 
rightly  directed,  they  would  have  found  the  damage  to  be 
the  natural  consequence  of  the  accident  arising  from  defect 
in  the  boile^r.  Obviously,  a  saw  mill  at  Cowichan  could 
scarcely  be  worked  profitably  without  a  tow  boat,  and  an 
accident  to  the  boiler  would  necessitate  the  hire  of  another 
steamer,  and  I  do  not  understand  that  any  question  was  made 
as  to  this  at  the  trial.  The  case  of  the  B.  C,  Saw  Mill 
Company  v.  Nettleship,  L.R.  3  C.P.  499,  was  relied  on  by  the 
Hamilton  Company,  but  it  seems  to  me  very  distinguishable. 
BoviLL,  C.J.,  says  in  his  judgment,  at  p.  505  of  the  report, 
"  It  is  to  be  observed  that  the  defendant  is  a  carrier,  and 
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DBAKByj.    not    a    manufacturer  of    goods    supplied    for    a    particu- 
1894.       lar    purpose,"  and   he  and   Willes,  J.,  at  p.  500,    point 
Feb.  16.     out  that  the  carrier  did  not  know  that  the  whole  of  the 
machinery  would  be  useless  if  any  portion  of  it  failed  to 
arrive  or  what  that  particular  part  was.    And  again  Willes, 
M     h  29    "^'^  adds,  at  p.  509  :  "  He  did  not  know  that  the  part  which 
July  24.     was  lost  could  not  be  replaced  without  sending  to  England." 
William    ^^r^^®^*  ^  observe  no  allusion  is  made  to  this  case,  either 
Hamilton  in  Randall  v.  NewBOViy  or  Smith  v.  Oreen,  above  quoted,  no 
Man.  Oo.   ^Qubt  for  the  reason  given  in  the  judgment  of  Bovill,  C.J., 
Victoria    already   quoted,   that   it  was  the  case  of  a  carrier  not  a 
UMBER  Oo  manufacturer  of  goods  supplied  for  a  particular  purpose. 
But  as  regards  the  amount  to  be  recovered  against  the 
William  Hamilton  Company,  I  think  the  Victoria  Lumber 
Company  are  not  entitled  to  $30.00  per  diem,  as  was  con- 
tended, but  only  to  be  placed  in  as  good  a  condition  as  they 
would  have  been  in  if  no  accident  had  taken  place.  The  Daisy 
was  run  at  an  expense  of  $22.50  per  diem,  and  worth  say, 
Judgment    fts  in  the  particulars,  $30.00  per  diem.    The  Victoria  Lumber 
mccrwoht  j  Company's  loss  was  therefore  $30.00,  less  $22.50,  or  $7.50 
per  diem  for  fifty-three  days,  or  $397.50. 

With,  respect  to  costs,  the  pleadings  of  the  defendants 
allege  "that  the  boiler,  etc.,  was  not  so  constructed  accord- 
ing to  the  said  plans  and  specifications,  and  by  reason  of 
such  defective  construction  the  said  boiler  was  not  fit  for 
the  purposes  for  which  it  was  required,  and  collapsed."  I 
think  if  the  counter-claim  had  been  framed  in  conformity 
with  the  law  laid  down  in  Drummond  v.  Van  Ingen,  12  App. 
Cas.  p.  290,  by  Lords  Herschell  and  Macnaghten,  and 
already  quoted,  alleging  that  the  William  Hamilton  Manu- 
facturing Company  undertook  to  make  a  proper  boiler  and 
failed  to  do  so,  the  evidence  of  the  experts  in  Ontario  as  to 
the  relative  merits  of  square  tops  and  round  tops,  vertical 
and  deflected  plates  for  boilers,  would  not  have  been 
required  or  resorted  to  by  the  William  Hamilton  Company. 
The  Victoria  Lumber  Company  are  of  course  only  entitled 
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at  the   most,  to   be   placed   in   the   same    position    as  to    drake,  j. 
costs  as  they   would    have  been  in  if  they   had   pleaded       1894. 
properly  ;   and  further,  Lord  Romilly  says,  in  Bloomer  v.     Feb.  15. 
Spittle,  L.R.  13  Eq.  Ca.  at  p.  431,  that  "  as  a  general  rule  the  pull  cx)urt. 
costs  of  repairing  a  man's  own  blunder  fall  upon  himself       ~r 
and  he  ought  to  pay  for  it."     And  the  late  Master  of  Rolls 
used   to   say   that  the   principle  upon   which   costs  were    juiy  24. 
awarded  was  that  he  who  "  uselessly  caused  expense  should  ^II 
pay  for  it."     If  the  Victoria  Lumber  Company  had  applied    Hamilton 
for  leave  to  amend,  as  the  Court  has  practically  done,  it  would    ^^'  ^^' 
have  been  given  on  payment  of  costs.     I  think  the  taxing    Victoria 
master  in  taxing  the  costs  of  the  counter-claim,  to  which  of  ^^"^  ^^ 
course  the  Victoria  Lumber  Company  are  entitled  otherwise, 
and  subject  to  the  above  observations,  should  bear  these 
principles  in  view,  otherwise  justice  cannot  be  done,  and  in  Jiidgment 
drawing  up  the  decree  directions  should  be  given  accord-  mccbkigbt,  j. 

ingly. 

Walkem,  j.,  concurred  with  McCreight,  J. 

Cross-appeal  allowed  in  part. 
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8DPE»i«coiniT        McMillan  v.  western  dredging  co. 


DAVIB,  C.J. 
CRBASB,    J. 


1895. 


Employers'   liability—Stat.  B.C.   1891,  Cap.   10—''  Workman ''—Cantribu' 
lory  negligence — Sufficiency  of  finding  of  jury — New  trial. 

Defendant  is  not  entitled  to  a  new  trial  upon  the  ground  that  the  jury 

May  10.  have  failed  to  return  a  direct  finding  upon  a  question  put  to  them 

TTTI  upon  the  issue  of  contributory  negligence  where  the  other  findings 

i;,  support  Judg^nent  for  the  plaintiff. 

Western     From  the  moment  the  plaintiff  makes  out  a  prima  facie  case  that  the 

Drbdg.  Oo  injury  was  caused  by  the  negligence  of  the  defendant,  the  onus  is 

cast  on  the  defendant,   if  he  sets  it  up,   to   shew  contributory 
negligence. 
Held,  That  the  plaintiff,  on  the  facts,  was  a  '*  workman  "  within  the 
Act. 

Appeal  to  the  Supreme  Court  from  the  judgment  of 
Bole,  Co. J.,  at  the  trial  entering  judgment  for  the  plaintiff 
in  an  action  under  the  Employers'  Liability  Act  for 
damages  sustained  from  personal  injuries  caused  to  plaintiff 
by  a  pile-driver,  on  which  he  was  working  while  in  defend- 
ants' employ,  falling  upon  him,  owing,  as  alleged,  to  the 
omission  of  defendants  to  provide  proper  guy  lines  to 
support  it.  The  statement  of  defence  denied  that  the 
absence  of  guy  ropes  was  a  '*  defect,"  or  that  they  were 
Statement,  necessary  to  safety,  and  alleged  that  the  plaintiff  was  not  at 
the  time  of  the  accident  carrying  out  the  duties  of  his 
employment,  but  was  acting  in  disobedience  of  orders,  and 
that  his  injury  was  caused  by  his  contributory  negligence. 
It  appeared  from  the  evidence  that  it  was  the  duty  of  the 
plaintiff  to  stand  upon  a  platform  behind  the  perpendicular 
mast  or  guide  upon  which  the  trip-hammer  or  pile-driver 
worked,  to  chock  or  stop  the  descent  of  the  hammer  by  the 
insertion  of  a  block  after  it  was  raised  until  ready  for  work 
upon  a  pile.  The  frame  work  consisted  of  a  tripod  upon  a 
platform  mounted  on  rollers.  The  piles  were  hauled  up 
into  position  by  means  of   tackle  run  through  a  sheave  at 
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the  top  of  the  mast.     There  were  no  guy  ropes  or  back  sttfrwiicotoi 
stays,  but  a  man  with  a  handspike  or  peavie  held  down  the   davib,  c.j. 
rear  base  of  the  frame  when  there  was  a  forward   haul  in   ^^^^^  ^' 
bringing   a   log   into   position.      The   plaintiff    had    been        ^^^• 
warned  not  to  remain  upon  tlie  platform  while  the  driving     ^^^  ^^' 
was  being  done.     At  the  time  of  the  accident  a  pile  was   McMillan 
being  hauled  into  position,  and  the  plaintiff   was  on  the    western 
platform,  when  the  frame  was  pulled  over  on  its  face  owing  Dredq.  Co 
to  the  man  with  the  handspike  being  unable  to  hold   it 
down.     The  following  questions  were  put  to  and  answered 
by  the  jury :     Q.  1.  Were  the  machinery  appliances  and 
arrangements  of  pile-driver  good  as  regards  safety  of  work- 
men employed  thereon  ?     A.  No.     Q.  2.  Was  the  want  of 
any  ropes  dangerous,  or  did  it  require  guy  ropes  to  make 
pile-driver  safe?     A.  Yes  ;  in  the  event  of  guy  ropes  being 
impracticable  some  other  appliances  should  have  been  em- 
ployed to  secure  absolute  safety.  Q.  3.  What  was  the  inducing 
cause  of  the  accident  ?     A.  We  think  reply  to  No.  2  question 
sufficiently  answers   this.     Q.  4.  Could   the  plaintiff  have   Statement, 
avoided  the  accident  by  the  exercise  of  reasonable  care  ? 
A.  No.     Q.  5.  Was  the  plaintiff  at  time  of  accident  acting 
in  disobedience   of   defendants'  orders  ?     A.  We   are   not 
certain  as  to  his  actions  in  this  particular  instance,  but  we 
consider  that  it  would  be  his  usual  duty  to  be  there.     Q.  6. 
Was  the  plaintiff  fully  aware  of  the  state  of  pile-driver  ? 
A.  Yes.   Q.  7.  Were  the  defendants  fully  aware  of  the  state 
of   the   pile-driver  ?     A.  Yes.      Q.  8.  Did   the  defendants 
exercise  due  care   as   to  pile-driver  being  in  a  safe  and 
proper   condition  ?      A.  No.      Q.  9.  If   condition   of   pile- 
driver  was  defective,  was  it  by  reason  of  the   negligence  of 
the  defendants,  or   did    they  know  it  ?     A.  Yes.     Q.   10. 
What  damages  did   the  plaintiff  sustain  by  reason  of  the 
negligence  of  the  defendants  ?     A.  $230.00. 

The  defendants  appealed  on  the  ground  that  the  plaintiff, 
by  reason  of  the  nature  of  his  occupation,  was  not  a**  work- 
man "  within  the  meaning  of  the  Act,  and  that  there  was  no 


124  BRITISH   COLUMBIA  REPORTS.  [Vol. 


SUPRXMSCOUBT 


finding  against  the  defendants  on  the  issue  of  contributory 
DAvuB,  C.J.   negligence  in  view  of  the  answer  of  the  jury  that  they  were 

CBBASB     J  •'  w 

— !    '   not  certain  whether  the  plaintiff  was  acting  in  disobedi- 
^  ence  of  orders.     The  appeal  was  argued  on  the  8th  day  of 

May  10.    May,  1895,  before  Davie,  C.J.,and  Crease,  J. 
McMillan       L.  O.  McPhillipSy  Q.C.,  for  the  appeal:     Plaintiff  was  not 
WmKKs    a  workman.     His  duties  did  not  require  any  hard,  manual 
Drkdg.  Oo  labour,  Morgan  v.   London  General  Omnibus  Company^  13 
Q.B.D.  832.      The  mere  fact  that  a  man  works  with  his 
hands  is  not  enough.     A  grocer's  assistant  is  not  a  work- 
man, Bound  V.  Lawrence  (1892),  1  Q.B.  226;  in  Cook  v.  North 
Met.  Tramway  Company,  18  Q.B.D.  683,  it  was  held  that  a 
tramcar  driver  is  not  a  workman.   [Davie,  C.  J.,  Sub-sec.  3  of 
Sec.  2  (1891,  B.C.  Cap.  10),  "labourer  or  otherwise  engaged 
in  manual  labour,'*  seem  wide  enough  to  cover  the  plaintiff]. 
The  plaintiff  knew  of  the  condition  of  the  pile-driver,  and 
was  volens  in  regard  to  the    risk    of   injury,    Thomas   v. 
Quartermain,  18  Q.B.D.  685;  Bowen,  L.J.,  at  p.  697;  Senior 
Argumeni.  ^    ^^^^^  28   L.J.Q.B.  139,  WoodUy  v.  Met.  District  Railway 
Company,  L.R.  2  Ex.  Div.  384;  Thrussell  v.  Handyside,  20 
Q.B.D.  359,  at  p.  364.     A  servant  is  bound  to  obey  orders  ; 
Beach  on    Contributory  Negligence,   2nd  Ed.   pp.    452-84. 
There  is  no  finding  on  the  issue  of  contributory  negligence, 
and   there   should   be  a   new  trial  to   obtain   a    finding. 
Although  the  omis  of  proving  this  defence  and  obtaining  a 
finding  is  primarily  on  the  defendant,  it  may  be  shifted,  as 

we  submit  it  was  in  this  case,   Wakelin  v.  L.  &  8.  W.  Rail- 
way, 12  App.  Cas.  41,  per  Lord  Watson,  at  p.  48  ;  Lord 

Fitzgerald,  p.  52;  Davey  v.  L.  &  S.W.  Railway  Company^ 

11  Q.B.D.  213,  12  Q.B.D.  70. 

H.  F,  Clinton,  contra:  On  the  question  of  workman,  Qrainger 

V.  AynsUy,  6  Q.B.D.  182;  Shaffers  y.Oen.  Steam  Nav.  Company^ 

10  Q.B.D.  356;  Hunt  v.  Q.N.  Railway,  (1891)  1  Q.B.  601. 

There  must  be  a  positive  finding  that  the  plaintiff  was  both 

sciens  and  voUns^  Smith  v.   Baker  (1891),  App.   Cas.  325; 

Hardman  v.  Candida  Atlantic  Railway  Company,  25  Ont.  209. 
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On  the  question  of  onvs  of  proof,  see  Dublin,  Wicklow  &  supbmbcoubt 

Wexford  Railway  v.  Slattery,  3  App.  Gas.  1,155;  Wakelin  v.   davie,  c.j. 

L.  &  S.W.  Railway y  12  App.  Gas.  41;  Scott  v.  B.C.  Milling       ! 

Company,  3  B.G.  221.  l^^- 

May  10. 

Davie,  G.J.:     To  support  the  defence   of   contributory  ~~~ 

,.  ^^  ^  ,  "^    McMillan 

neghgence  it  is  necessary  that  there  should  be  a  direct  and  v. 
positive  finding  of  the  facts  necessary  to  constitute  it.  From  drbdq.  Co 
the  moment  the  plaintiff  makes  out  sl  prima  fa^ie  case  that 
the  injury  was  caused  by  the  negligence  of  the  defendants, 
the  onus  is  cast  on  the  defendant  if  he  sets  it  up  to  shew 
contributory  negligence.  Here  the  defence  is  raised  that 
the  plaintiff's  injury  was  caused  by  his  occupying  the 
dangerous  position  he  did  at  the  time  of  the  accident,  in 
disobedience  of  the  orders  of  his  employers,  the  defendants. 
The  learned  Gounty  Court  Judge  put  the  question  to  the 
jury  :  "  Was  the  plaintiff  at  the  time  of  the  accident  acting  jQ^crment. 
in  disobedience  of  defendants'  orders  ? "  To  which  they 
answered  :  "  We  are  not  certain  as  to  his  actions  in  this 
particular  instance,  but  we  consider  that  it  would  be  his 
usual  duty  to  be  there."  This  answer  is  insufficient  to 
sustain  the  defence.  If  it  amounts  to  anything,  it  is  a 
denial  of  negligence  on  the  part  of  the  plaintiff.  The  other 
answers  of  the  jury  sustain  the  judgment  for  the  plaintiff. 

I  think  that  the  plaintiff  was  a  "  workman  "  within  the 
definition  in  Sec.  1,  Sub-sec.  3  of  the  Employers'  Liability 
Act  (1891,  B.G.  Gap.  10). 

The  appeal  must  be  dismissed  with  costs.  There  is  no 
ground  for  a  new  trial. 

Crease,  J.,  concurred. 

Appeal  dismissed  with  costs. 
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1895. 

April  8. 
SnrBXKB  Court 
McCrbight,  J. 

DRAKE,  J. 


May  31. 

OONFKD. 

LiFB.  Abb. 
Company 

V. 

McInneb 


THE  CONFEDERATION  LIFE  ASSURANCE  CO. 

V.  McINNES. 

Release — Accord    and  satisfaction — County  Court  appeal  —  Scope  of—C.C. 

Amendment  Act^  189S,  Sec.  S. 

Defendant  agreed  to  take  a  policy  of  life  assurance  for  $10,000,00. 
from  the  plain  tiff  .Company,  which  was  issued  and  transmitted  to, 
and  stood  in  the  hands  of  plaintiffs*  B.  C.  agent,  for  defendant. 
Defendant  wrote  to  the  agent  that  he  was  unahle  to  pay  his  premium 
notes  or  carry  out  the  transaction,  but  that  he  was  confident  of 
being  in  a  better  financial  position  within  the  next  seven  or  eight 
months,  and  continued,  "  I  promise  to  take  a  new  policy  with  you 
within  that  time.  In  the  meantime  I  return  the  policy  and  $5.00 
for  the  medical  examination,"  wherepon  the  agent  signed  and 
delivered  to  him  the  following  :  **  Received  back  from  Mr.  T.  R.  E. 
Mclnnes  our  policy  No.  90,574,  together  with  $5.00  for  medical 
attendance,  in  accordance  with  terms  submitted  in  his  letter.*' 
Defendant  offered  to  take  out  a  fresh  policy  in  plaintiff  Company, 
for  $1,000.00.  The  Company  refused  this  offer,  or  to  take  back 
the  original  policy,  and  returned  it  together  with  the  $5.00  to 
defendant,  who  declined  to  receive  same.  It  was  a  term  of  the 
policy  that  agents  of  the  Company  were  not  authorized  to  alter  or 
discharge  contracts.      Upon  action  upon  the  premium  notes  : 

Held,  by  Harrison,  Co.  J.,  on  the  facts,  that  there  was  no  acceptance 
by  the  plaintiffs  of  the  proposal  contained  in  the  letter,  or  release 
or  accord  and  satisfaction  of  the  original  contract. 

On  appeal  to  two  Judges  of  the  Supreme  Court  (McCreight  and 
Drake,  JJ.),  That  no  question  of  law  being  distinctly  raised  before 
or  referred  by  the  County  Coxurt  Judge,  no  such  question  was  open 
on  appeal,  and  that  the  findings  of  fact  could  not  be  considered 
under  the  County  Coiurt  Amendment  Act,  1892,  Sec.  3. 


A 


PPEAL  to  two   Judges  of  the  Supreme  Court  from  a 
Statement,  judgment  of  the  County  Court  of  Nanaimo  in  favour  of  the 
plaintiff  Company.     The  facts  fully  appear  from  the  follow- 
ing judgment  of  Harrison,  County  Court  Judge,  at  the 
trial. 


Judgment 
of 

HARBISON, 
CO.     J. 


Harrison,  Co.  J. :     The  plaintiff  sues  the  defendant  to 
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recover  $129.86,   the  amount  of   two   premium  notes   for    hakribon 
$64.00  each,  given  by  the  defendant  to  the  plaintiffs  on  his       J_* 

^    .        •       .  •      xi     •  1896, 

applying  for  insurance  m  their  company. 

The  defendant  made  application    for   life  assurance  on       ^ 
the  8th  August,  1893,  for  the  benefit  of  Laura  E.  Mclnnes  bufbkm^court 
(his  wife)  and  children,  and  at  the  same  time  signed  two  mcCrbight,  j. 
premium  notes  both  dated  1st  September,  1893,  one  payable       

^fftv  81 

ninety  days  after  date,  the  other  payable  five  months  after 1_ 

date,   if   his  proposal  were  accepted  by  the  issue  of  the     Oonfkd. 

policy.  Company 

His  proposal  was  accepted  and  the  policy  issued,  but  the    j^^^j^^ 
defendant  did  not  pay  the  sums  specified  in  the  notes,  or 
rather  agreements.     He  asked  at  the  time  of  making  appli- 
cation that  the  policy  be  not  delivered  at  his  residence,  but 
that  he  be  notified  when  it  arrived  in  Victoria. 

Some  time  in  September,  1893,  the  agent  in  Victoria 
received  the  policy  from  Toronto.  In  this  policy  the 
defendant's  name  instead  of  being  written  in  full  was 
written  Thomas  R.  E.  Mclnnes,  and  instead  of  being 
described  as  Victoria,  B.  C,  whero  he  was  residing  at  the 
time  of  his  application,  he  was  described  as  at  Victoria,  ^ 
Vancouver  District.  He  objected  to  the  policy  in  these  ^^j^^* 
particulars,  and  the  policy  was  sent  back  to  Toronto,  and 
the  required  alteration  made.  There  was  no  objection  to 
the  name  or  description  of  the  beneficiary. 

The  defendant  left  Victoria  and  moved  to  Nanaimo  ;  the 
policy  was  subsequently  taken  to  him  at  Nanaimo,  but 
instead  of  holding  it  the  defendant  wrote  the  agent  stating 
that  he  regretted  he  would  not  be  able  to  meet  the  notes 
"given  by  me  on  my  policy.  I  intended  going  on  with  it 
but  find  myself  at  present  unable  to  do  so.  However  I  am 
confident  of  being  in  a  better  financial  position  within  the 
next  seven  or  eight  months.  I  promise  to  take  a  new  policy 
with  you  within  that  time.  In  the  meantime  I  return  the 
policy  and  $5.00  for  the  medical  examination.  Trusting 
that  this  will  be  a  satisfactory  arrangement  of  tlie  present 
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HARRISON,    difficulty/'   and  the    same  day  took  the  following  receipt 


CO.     J. 


LiFB   Ass. 
Company 


from  the    Company's   agent :    "  Received  back  from    Mr. 

1895.       Thomas  R.  E.  Mclnnes   our  policy    No.   30,574,   together 

^P"    ^'     with  $5.00   for   medical   examination,  in  accordance  with 

sdpbbmecourt  terms  submitted  in  his  letter  of   November  6th,  1893.     E. 

mocreioht.  j.  Dunderdale,  General  Agent,  Vancouver  Island,  Confedera- 

!  '    tion  Life  Association,  Toronto.*' 

^^^  ^^'        The  policy  was  returned  to  the  Head  Office  and  returned 
OoNFED.     to  the  agent,  with  instructions  to  forward  it  to  Mr.  Mclnnes. 
The   agent  sent  the  policy   back  to  Mr.  Mclnnes  and 
V.         returned  the  cheque   for  $5.00  which   Mr.  Mclnnes  had 

McInneb  .     1  . 

given  to  him. 

Defendant  sent  back  the  cheque  and  policy,  stating  "  This 
matter  was  finally  settled  between  us  *  *  *  I  decline 
to  re-open  it." 

The  defendant  now  contends  that  he  is  not  liable  to  pay 
the  notes,  as  the  policy  was  not  delivered  to  him  on  the 
1st  September,  and  that  through  his  name  not  being  written 
out  in  full  and  his  being  described  as  of  Vancouver  District 
the  policy  was  invalid. 
Judgment  Delivery  to  him  was  not  essential  to  the  validity  of  the 
HARRISON,  policy,  nor  was  payment  of  the  notes  conditional  on  deUvery ; 
the  condition  specified  in  them  is  the  issue  of  the  policy, 
and  the  evidence  shews  that  he  desired  the  agent  to  hold  the 
policy  for  him. 

Nor  would  the  description  of  his  name  partly  by  initials, 
or  of  his  residence,  as  of  Vancouver  District  instead  of 
Vancouver  Island  or  B.C.,  have  invalidated  the  policy. 
But  his  letter  shews  that  the  policy  had  been  issued  and 
properly  issued,  and  was  delivered  to  him.  The  only 
objection  was  that  he  anticipated  not  being  able  to  pay  the 
notes  when  due. 

The  defendant  further  contends  that  on  November  6th, 
1893,  before  either  note  became  due  "  he  entered  into  a 
contract  by  way  of  accord  or  satisfaction,  by  the  terms  of 
which  the  defendant  was  to  pay  the  sum  of  $5.00,  and  take 
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a  new  policy  in  the  plaintiffs'  association  within  seven  or   habbibon, 

eight  months."  

That    he    did    pay   the    $5.00    on    the  6th  November, 
1893,  and  on  the  21st  June,  1894,  offered  to  take  out  a  new       ^" 


policy  with  the  plaintiffs  for  $1,000.00,  and  the  said  offer  spphmiecouet 
was  refused.  mcck.ioht  j. 

DRAKE,  J. 

Prior  to  November  6th,  1893,  from  the  view  I  take  of  the     ^^^^j^ 
evidence,  the   plaintiffs   had,  at  the   defendant's   request, 

OONFSD. 

insured  his  life  for  $10,000.00.  They  had  fulfilled  every-  j^^  j^^^ 
thing  required  of  them  by  their  contract,  and  had  met  the  Company 
defendant's  request  in  every  way.  MgInneb 

The  defendant,  however,  had  entered  into  an  agreement 
which  he  either  feared  he  could  not  or  did   not  wish  to 
carry  out.     The  so-called  accord  and  satisfaction  was  not, 
to  my  mind,  an  accord  and  satisfaction.     Its  terms  were 
not  agreed  to  by  the  agent  on  behalf  of  the  Company,  but 
it  was  an  offer  on  the  part  of  the  defendant  which  the 
plaintiffs'   agent   agreed    to  •  submit    for    the    Company's 
approval.     Good  faith   required  that  this  offer  should  be 
construed  as  the  agent  did  construe  it,  as  meaning  that  the  judgment 
defendant,  if  not  compelled  to  pay  the  notes,  would  insure    „arbibon 
in  the  plaintiff  Company  in  a  policy  for  the  same  amount      ^'  ^' 
of  $10,000.00  and  of  the  same  kind  as  he  had  previously 
bargained  for  and  which  had  been  issued  by  the  Company. 

However,  it  does  not  matter  for  the  purpose  of  this  case 
what  the  defendant's  offer  meant.  The  offer  was  not 
accepted  by  the  plaintiffs.  The  defendant  was  so  informed. 
He  was  never  released  from  his  agreement,  and  the  policy 
was  not  cancelled  but  held  to  his  order  by  the  agent  in 
Victoria. 

The  defendant  should  pay  $128.00  and  $1.86  interest, 
according  to  the  agreement  he  made  with  the  Company, 
one  of  the  terms  of  which  was  that  agents  were  not 
authorized  to  make,  alter  or  discharge  contracts,  or  waive 
forfeitures. 
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HABBiBON,        Judgment  for  the  plaintiffs  for  $129.86,  with  costs. 

-^ — *  Judgment  for  plaintiffs, 

1895. 

April  8. 
From  this  judgment  the  defendant  appealed  to  two  Judges 

BUFBEHS  COUBT 

of  the  Supreme  Court,  and  the  appeal  was  argued  before 

DRAKE,  J.    McCreight  and  Drake,  JJ.,  on  the  31st  day  of  May,  1895. 

May  81.         Lindley  Crease,  for  the  appellant :  The  plaintiffs  did  not 

"ooNFED      issue  and  deliver  a  policy   within   reasonable   time,   and 

Life  Asb.  therefore  failed  to  fulfil  their  part  of  the  contract.     The 

Company    plaintiffs'   agent   entered  into  a  substituted  contract  with 

McInneb     the    defendant,    and    this    contract   is    the    only    one   on 

which  the  plaintiffs  can  now  sue,  there  was  an  accord  and 

satisfaction.      If    the    plaintiffs*   agent   was   not  properly 

authorized   they   subsequently   ratified    his   acts.     In  any 

event  the  defendant  had  no  notice  of  want  of  authority, 

as  the  plaintiffs  held   the   agent  out  as  a  general   agent 

having  authority  to  deal  with  all  matters  pertaining  to  their 

business  in  British  Columbia. 

A.  E,  McPhillips,  contra  :  The  contract  was  complete  upon 
the  issue  of  the  policy.  It  is  not  necessary  that  the  insured 
should  formally  accept  or  take  away  a  policy  in  order  to 
make  the  delivery  complete,  Xenos  v.  Wickham^  L.R.  2  H. 
of  L.  296.  The  mere  manual  possession  of  a  policy  is  of 
little  consequence  whether  it  be  in  the  hands  of  the  insured 
or  insurers.  The  restricted  power  of  the  agent  was  brought 
Argument.  ^^  ^^^  notice  of  the  defendant,  Campbell  v.  The  National 
Life  Insurance  Company j  24  U.C.C.P.  at  p.  144.  As  to  power 
of  agent  to  waive  conditions  in  policy,  see  Western  Assurance 
Company  v.  Doull,  12  S.C.R.  446.  As  to  implied  powers  of 
insurance  agents,  see  Richards  on  Insurance,  2nd  Ed.,  pp. 
22-3.  There  was  no  accord  or  acceptance  by  plaintiffs  of 
the  proposal  contained  in  defendant's  letter. 

Judgment        McCreight,  J. :    We   have   nothing   to   deal   with   save 

mocbkioht,  J.  questions  of  law,  or  mis-direction,  non-direction,  reception 

or  non-reception  of  evidence.     We  cannot  disturb  the  trial 


May  31. 
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Judge's  findings  of  fact ;  at  the  same  time  we  do  not  say  his    harwbon 

findings  are  wrong,  in  fact  we  believe  them  to  be  correct,       

and  we  also  agree  with  him  on  the  law.     The  contracts  or 
agreements    upon    which    the    plaintiffs    have    sued    and  '__ 

obtained  a  verdict  preclude  the  defendant  from  any  defence  supbmiscoubt 
such  as  he  sets  up.     There  has  been  no  accord  and  satisfac-  m*^''^®'"'  J- 

^  DRAKB,  J. 

tion  ;  it  is  nowhere  shown  that  there  was  any  agreed  upon 

substituted  agreement.     It  was  to  be  submitted,  but,  as  I 

have  already  pointed  out,  these  are  not  considerations  for     Oonpkd. 

us.     The  appeal  must  be  dismissed  with  costs.  ^"*     *** 

^^  Company 

V. 

Drake,  J.  :  I  agree  with  all  that  my  brother  McCreight  McInneb 
has.said.  I  may  say,  though,  that  the  defendant  has  in  this 
case,  although  it  is  not  open  to  him  on  the  existing  state  of 
the  statute  law,  had  a  discussion  in  this  Court  on  the  merits. 
All  that  we  can  deal  with  are  points  of  law,  and  they  must 
be  taken  in  the  Court  below.  See  County  Court  Amend- 
ment Act,  1892,  section  3  (a)  ;  and  Smith  v.  Baker j  App.  Cas. 
(1891)  at  p.  349.  We  do  not  find  any  points  of  law  taken 
according  to  required  practice  ;  yet  the  defendant  has  also  of 
had  the  advantage  of  a  full  discussion  of  all  points  of  law  ^^"^^  •'• 
as  well  as  the  facts.  It  is  clear  that  there  were  dealings 
between  the  defendant  and  plaintiffs'  general  agent,  and  it 
might  have  been  that  if  the  defendant  had  entered  into  a 
new  contract  such  as  the  general  agent  of  the  plaintiffs 
desired,  or  had  made  some  satisfactory  settlement,  this 
action  would  never  have  been  brought.  However,  we  find 
no  accord  and  satisfaction  and  no  substituted  agreement. 
All  that  can  be  said  is  the  proposition  contained  in  the 


Note  (a)  **3. — In  appeals  from  final  judg^nents,  decrees  or  orders, 
if  the  amount  involved  be  under  two  hundred  and  fifty  dollars,  the 
appeal  shall  be  limited  to  some  question  of  law  or  the  admission  or 
rejection  of  any  evidence,  or  for  misdirection,  and  if  equal  to  or  over 
the  said  sum  such  appeal  shall  be  by  way  of  rehearing,  and  the  statutes, 
rules  and  orders  applicable  to  appeals  in  the  Supreme  Court  shall  apply 
to  and  govern  such  appeals." 


I 
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HABBiBON,    defendant's  letter  was  to  be  submitted — it  was  submitted  to 
-^ — '      the  plaintiffs  and  refused. 

It  appeared  also  that  the  agent  had  no  authority  to  con- 
^"     '     elude  an  agreement.     The  appeal  must  be  dismissed  and 

McCRKGHT,  J.  Appeal  dismissed  with  costs. 

DRAKE,  J. 

May  31. 


CONFBD. 

LiFB  Abb. 

Company 

v. 
McInnbb 


REGINA  V.  BOSCOWITZ. 

Con$titutional  law — Provincial  Oame  Protection  Act  prohil>iting  exportation 
of  game — Whether  interference  with  trade  and  commerce, 

DAVIE,  C.J.    ^  clause  in  a  Provincial  Statute  which  contained  other  provisions  for 

1896.  the   protection   of   game   within   the   Province   provided  :    **  No 

-  ^  person  shall  at  any  time  purchase,  or  have  in  possession  with  intent 

'__         to  export  or  cause  to  be  exported  or  carried  out  of  the  limits  of  this 


B.MQTSA  Province,  or  shall  at  any  time  or  in  any  manner  export,  or  cause 

_      V*  to  be  exported  or  carried  out  of  this  Province,  any,  or  any  portion 

of  the  (game)  animals  or  birds  mentioned  in  this  Act  in  their  raw 
state." 
Heldy  Affirming  a  conviction  of  defendant  for  having  deer  hides  in  his 
possession  in  their  raw  state  with  intent  to  export  same  ;  that,  as 
the  preservation  of  game  within  the  Province  is  within  the  compe- 
tence of  the  Provincial  Leg^lature,  the  prohibition  against  export 
did  not  render  the  enactment  ultra  vires  as  interference  with 
trade  and  commerce,  such  provision  being  subsidiary  and  inci- 
dental to  the  general  purpose  of  the  statute. 


c 


Statement. 


ASE  stated  by  Farquhar  Macrae,  Justice  of  the  Peace 
and  Stipendiary  Magistrate  in  and  for  the  City  of  Victoria, 
for  decision  by  the  Supreme  Court,  as  appears  by  the  judg- 
ment. 

The  appeal  was  argued  before  Davie,  C.J.,  on  the  20th 
day  of  May,  1895.  Judgment  was  rendered  on  the  6th  day 
of  June,  1895. 

P.  JE.  Irving,  for  the  defendant. 
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D,  M.  Eberts,  A.-G.y  for  the  Crown  and  the  convicting  pav«,  cj. 

magistrate.  1895. 

June  6. 
Davie,   C.J.:     Section   7   of  the   Game  Protection   Act, 


Rbgina 

1895,  provides  that  no  person  shall  at  any  time  purchase  or  «. 
have  in  possession  with  intent  to  export  or  cause  to  be 
exported,  or  carried  out  of  the  limits  of  the  province,  or 
shall  at  any  time  or  in  any  manner  export,  or  cause  to  be 
exported  or  carried  out  of  the  limits  of  this  province,  any, 
or  any  portion  of  the  animals  or  birds  mentioned  in  this 
Act  (deer  are  animals  mentioned  in  the  Act)  in  their  raw 
state. 

The  present  appeal  comes  before  the  Court  by  way  of  a 
case  stated  under  clause  900  of  the  code  from  a  conviction 
of  the  appellant  for  unlawfully  having  in  his  possession, 
with  intent  to  export,  certain  portions,  to  wit,  hides  in  their 
raw  state,  of  an  animal  mentioned  in  the  Game  Protection 
Act,  1895,  to  wit,  a  deer,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  ;  and  paragraph  1  of  the  statement, 
case  states  that  "  it  was  admitted  by  the  appellant  that  the 
proceedings  had  before  the  magistrate  were  legal  and 
regular,  and  that  if  the  provisions  of  section  7  of  the  Game 
Protection  Act,  1895,  were  intra  vires  of  the  Provincial 
Legislature  of  the  Province  of  British  Columbia,  the  con- 
viction was  properly  made."  But  the  evidence  upon  which 
the  conviction  proceeded  is  annexed  to  the  case,  and 
expressly,  by  paragraph  2  thereof,  made  part  of  the  case  ; 
and  from  that  evidence  it  appears  that  the  collection  of 
furs,  the  subject  of  the  present  charge,  were  obtained  not 
from  British  Columbia  only,  but  from  the  adjacent  foreign 
islands  as  well.  I  take  it  to  be  clear  that,  as  regards  skins 
of  animals  slaughtered  in  the  adjacent  foreign  islands,  there 
is  nothing  in  the  Act  to  prohibit  their  export,  nor  the 
having  them  in  possession  for  export  purposes,  any  more 
than  the  skins  of  deer  killed  by  Indians  or  settlers  in  the 
unorganized  districts  of  the  province  for  the  immediate 
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DAYiK,  C.J.  necessities  of  food  (section  17  of  the  Act  distinctly  enacting 

1895.  that  its  provisions  shall  not  apply  to  these  cases) ;  and  I 

June  6.  think   probably  there  would   be  nothing  to    prevent  the 


Rboina  exportation  of  the  hides  of  deer  killed  by  a  farmer  when 
g  ^^'^  found  depasturing  within  his  cultivated  fields.  In  any  of 
these  cases,  I  take  it,  an  exception  arises  making  the  export 
of  hides  permissible  ;  and  there  is  nothing  in  this  case  to 
show  that  the  hides  which  are  the  subject  matter  of  these 
proceedings  are  not  within  the  exception  ;  on  the  contrary, 
the  hides  coming  from  the  foreign  islands  are  clearly  so. 
I  call  attention  to  these  exceptions,  as  it  will  be  necessary 
that  some  regulations  should  be  made  to  govern  future 
cases,  and  casting  upon  the  defence  the  onns  of  setting  up 
and  proving  the  exceptions. 

As,  however,  for  the  purposes  of  this  argument  the  parties 
have  agreed  to  waive  consideration  of  these  points,  and,  in 
the  language  of  the  case,  have  agreed  :  "  That  if  the  pro- 
visions of  section  7  are  intra  vires  of  the  province,  the 
conviction  is  properly  made,"  I  pass  to  the  consideration  of 
this  last  question. 

Section  7  is  attached  as  being  a  restriction  of  trade  and 
Judgment,  commerce,  and  that  the  Dominion  Parliament  alone,  under 
its  general  power  of  legislation,  and  under  its  particular 
powers  in  connection  with  the  regulation  of  trade  and  com- 
merce, may  declare  what  goods  may  or  may  not  be  exported 
from  Canada. 

As  bearing  upon  the  point  involved  in  this  case,  section 
91  of  the  British  North  America  Act  gives  to  the  Parlia- 
ment of  Canada,  besides  the  power  generally  to  make  laws 
in  relation  to  all  matters  not  coming  within  the  classes  of 
subjects  by  the  Act  assigned  exclusively  to  the  provinces, 
the  exclusive  jurisdiction  to  legislate  for,  among  other 
things,  the  regulation  of  trade  and  commerce  ;  whilst,  by 
section  92,  the  province  may  exclusively  make  laws  in 
relation  to  (13)  property  and  civil  rights  in  the  province ; 
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and  (16)  generally  all  matters  and  things  of  a  merely  local   i>avie,  c.j. 
or  private  nature  in  the  province.  1805. 

With  the  view  then  of  testing  the  validity  of  the  section     June  6. 
in  question,  and  acting  upon  the  principle  of  interpretation  ~rboina~ 
laid  down  by  the  Privy  Council  in  Dobie  v.  The  Temporali'  „    ^• 
tie8  Boardy  7  App.  Cas.  136 :     *'  The  first  step  to  be  taken 
is    to    consider    whether    the  subject  matter    of   the  Act 
falls  within  any  of  the  classes  of  subjects  enumerated  in 
section  92.     If  it  does  not,  then  the  Act  is  of  no  validity. 
If  it  does,  then    these   further  questions   may  arise,  viz.: 
Whether,  notwithstanding  that  it  is  so,  the  subject  of  the 
Act  does  not  also  fall  within  one  of  the  enumerated  classes 
of  subjects  in  section  91,  and  whether  the  power  of  the 
Provincial  Legislature  is  not  thereby  overborne." 

Undoubtedly  in  many  cases  the  subject  matter  of  legisla- 
tion involves  matter  to  some  extent  common  to  both  sections 
91  and  92  ;  for  instance,  the  distribution  of  estates  and 
discharge  of  insolvent  debtors,  which  is  one  of  the  subjects  Judgment- 
coming  within  federal  control  under  sub- section  21,  under 
the  head  of  "  Bankruptcy  and  Insolvency,"  would  also,  as 
pointed  out  in  Gushing  v.  Dupuy,  5  App.  Cas.  409, 
involve  matters  relative  to  procedure  in  civil  matters, 
which  by  sub-section  14  of  section  92  belong  exclusively  to 
the  province  ;  yet  legislation  on  the  part  of  the  Dominion 
regulating  the  procedure  in  bankruptcy  cases  would  be 
quite  valid,  notwithstanding  that  procedure  is  a  matter 
exclusively  within  the  jurisdiction  of  the  province. 
Similarly,  although  by  sub-section  15  of  section  91  "  bank- 
ing "  is  exclusively  within  the  jurisdiction  of  the  Dominion, 
yet,  as  shown  by  the  Bank  of  Toronto  v.  Lambe,  12 
App.  Cas.  575,  the  provinces,  under  the  power  to  regulate 
taxation,  have  the  right  to  impose  direct  taxes  on  banking 
institutions. 

It  becomes  then  necessary  to  look  to  the  general  scope  of 
the  statute  in  question.  If  the  real  scope  and  intention  of 
a  statute  passed  by  a  legislature  under  section  92  is  to  deal 
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DAVIE,  C.J.   with  some  or  one  of  the  subjects  of  section  91,  then,  clearly, 
1895.       the   enactment  is   void.     But,   if   the   general   scope   and 

June  6.     intention  of  the  statute  is  only  to  regulate  matters  coming 

jjjjQjjj^     within   section   92,    then   the    legislation    will    be   valid  ; 

V'         although,  as  subsidiary  to  the  general  object  and  intention, 

matters  may  have  incidentally  to  be  dealt  with  which  come 

within  the  express  language  of  section  91. 

Sections  91  and  92  must,  as  remarked  by  the  Privy 
Council  in  Citizens  Insurance  Company  v.  Parsons^  7  App. 
Cas.  96,  be  read  together,  and  the  language  of  one 
interpreted  and,  where  necessary,  modified  by  that  of  the 
other,  so  as  to  reconcile  the  respective  powers  they  contain 
and  give  effect  to  all  of  them.  Applying  then  these 
principles  to  the  present  case,  it  seems  abundantly  clear 
that  the  general  scope  and  intention  of  the  Game  Protection 
Act,  1895,  is,  as  its  name  implies,  the  preservation  of  the 
game  of  the  province.  So  far,  then,  the  general  object  of 
the  Act  is  one  relating  to  property  and  civil  rights,  and  is 

Judgment.  "  essentially  local,"  as  applying  only  to  the  game  of  the 
province.  It  is,  as  remarked  by  Killam,  J.,  in  R.  v. 
Robertson^  3  Man.  L.R.  620,  "  to  secure  the  increase,  or  to 
prevent  at  any  rate,  so  far  as  possible,  the  decrease  of  the 
supply  of  game  within  the  province,  in  order  that  the 
people  of  the  province  may  enjoy  the  sport  of  pursuing  and 
killing  the  birds  or  animals  mentioned  in  the  Act,  or  may 
have  at  hand  a  ready  supply  of  them  for  food  or  for  profit," 
and,  as  he  continues  to  say, "  All  of  the  enactments  against 
having  them  in  possession  or  exporting  them  are  evidently 
so  many  accessories  to  the  prohibition  upon  the  killing  at 
certain  seasons,  and  are  all  plainly  directed  to  the  purposes 
mentioned." 

I  cannot  see  anything  in  the  exercise  of  the  power 
undoubtedly  possessed  by  the  Legislature  to  preserve  the 
game  of  the  province  which  is  in  any  way  overborne  by  the 
exclusive  right  of  the  Dominion  to  regulate  trade  and 
commerce,  so   as   to   prevent  the   Legislature  prohibiting 
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export  as  incidental  to  and  as  carrying  out  the  general   da  vie,  c,j. 
scheme  of  game  protection  in  the  province.  1895. 

The  contention,  therefore,  upon  which  the  appellant  has     June  6. 
chosen  to  rest  this  case,  that  of  the  unconstitutionality  of      j^^^^j^^ 
section  7,  clearly  fails,  and  the  appeal  must  be  dismissed.   „     »• 
As,  however,  this  is  a  test  case,  and  the  appellant  could, 
had  he  chosen  not  to  waive  them,  have  defeated  the  prose- 
cution upon  some  of  the  preliminary  points  referred   to  in 
the  commencement  of  my  judgment,  I  think  there  should 
be    no    costs.     The    Game    Protection   Act   very   usefully 
empowers  the  Government  to  make  rules  and  regulations  Judgment, 
for  carrying  out  the  true  intent  and  meaning  of  the  Act, 
and  for  the  protection  of  game  in  the  province.     I  entertain 
no  doubt  that  rules  and  regulations  can  be  so  drawn  as  to 
facilitate   the  enforcement  of   the   provisions   of   the    Act 
relative   to  the  export  of   game,  or  parts  thereof,   which 
provisions  I  am  fully  satisfied,  are  perfectly  constitutional 

and  valid. 

Appeal  dismissed. 


BOLK,  CO.  J. 


BOULTBEE  v.  ROLLS. 


1895. 
May  13. 


Bill  of  Sale — Fraud — Plaintiff  particeps  fraudis — EatoppeL  Supreme  Court 

In  an  action  to  set  aside  a  bill  of  sale  as  fraudulent  against  the  plaintiif  p^yig  ^^j, 

who  was  a  creditor,  and,  as  far  as  the  evidence  disclosed,  the  only  walkem   j. 

creditor,  of  the  grantor,  it  appeared  that  the  plaintiif  himself  had         

advised  upon  and  drawn  up  the  bill  of  sale.  ""^ 


Heldj  That  he  had  no  locus  standi  to  attack  it.  Boui^tbee 

That,  on  the  facts,  the  conveyance  was  not  fraudulent.  v. 

Rolls 

PPEAL  by  the  claimant  from  the  following  judgment  of   statement. 


A 
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BOLE,  CO.  J.  Bole,     Co.      J.,      in       favour     of      the      plaintiff,      the 

1805.       execution  creditor,    and    setting  aside  the  bill  of  sale  in 

May  13.     question    as   being   fraudulent  and   void    as   against  the 

Stjpbkmk Court  plaiutlfr. 

DAVIS    C  J 

WALKEM  v.  Bole,  Co.  J. :  In  this  case  the  Sheriff  having  seized 
— :       under  an  execution  against  James  F.  Rolls,  at  suit  of  John 

Boultbee,   certain    goods,   stock-in-trade  in    the    apparent 

^^  possession   of    the   execution   debtor,   one    William   Rolls 

Rolls  having  claimed  same  as  his  property  by  virtue  of  a  certain 
bill  of  sale  dated  the  14th  day  of  August,  1893,  and  made 
between  said  James  F.  Rolls  (claimant's  cousin)  and  said 
claimant,  it  became  necessary  to  have  the  present  action 
tried.  The  only  evidence  which  I  can  consider  among 
that  offered,  is  the  bill  of  sale  and  the  oral  testimony  of 
James  F.  Rolls.  The  bill  of  sale  itself  purports  to  be  for 
the  very  inadequate  consideration,  having  regard  to  the 
value  of  the  property  conveyed,  of  one  dollar.  Mr.  Rolls' 
evidence,  so  far  from  explaining  what  on  the  face  of  it  looks 
unsatisfactory,  removed  all  doubts  from  my  mind  as  to  the 
gment    ^jjjjQ^  history  and  nature  of  the  transaction,  as  after  hearing 

BOLE,  cx).  J.  him  state  that  the  property  and  stock-in-trade  were  at  the 
time  of  the  execution  of  the  bill  of  sale  for  one  dollar, 
worth  really  $5,000.00,  and  his  admission  that  about  the 
same  time  he  also  conveyed  for  a  nominal  consideration 
15,000.00  worth  of  real  estate  (all  he  had)  to  his  said  cousin, 
William  Rolls  ;  that  neither  then  nor  since  has  William 
Rolls,  who  lives  in  Chicago,  taken  possession  of  the  goods 
assigned  or  received  any  money  thereout,  except  one  small 
sum  of  fifty  dollars  during  a  casual  visit  to  Vancouver ; 
that  William  Rolls  never  asked  for  or  got  any  accounts 
of  the  profits  and  losses  of  the  business  which  still  went  on 
as  usual  under  the  exclusive  control  of  James  F.  Rolls,  who 
acted  in  all  respects  as  the  owner  thereof,  I  am  coerced  to 
the  conclusion  that  the  bill  of  sale  relied  on  comes  within 
the  purview  of   the  statute  and  was  voluntarily  given  by 
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the  grantor  therein,   he  being  at  the  time  in  embarrassed  ^ole,  co.  j. 
circumstances,  with  the  intention  to  defraud  and  delay  his       1896. 
creditors  by  placing  his  property  out  of  their  reach.  May  13. 

I  therefore  declare  :  supremecourt 

1.  The  conveyance  of  14th  August  to  be  fraudulent  and  davie~c.j 
void  as  against  the  creditors  of  James  F.  Rolls.  walkbm,  j. 

2.  I  give  judgment  for  the  debt  and  execution  against  the     june  14. 
debtor's  interest  in  the  property  seized.  Boultbbe" 

Judgment     will,    therefore,    be    entered    for    plaintiffs      rJlYs 
Boultbee  and  Hall,  with  costs  in  usual  form. 

Judgment  for  plaintiffs. 

From  this  judgment  the  claimant  appealed  to  two  Judges 
of  the  Supreme  Court,  and  the  appeal  was  argued  before 
Davie,  C.J.,  and  Walkem,  J.,  on  the  6th  day  of  June, 
1895.  Judgment  was  delivered  on  the  14th  day  of  June, 
1895. 

Davie,  C.J.  :  This  is  an  appeal  from  the  decision  of  the 
County  Court  Judge  for  New  Westminster,  declaring  a 
certain  absolute  bill  of  sale  of  the  grantor's  stock-in-trade 
of  drugs,  goods  and  merchandise  in  favour  of  William  Rolls, 
dated  the  14th  day  of  August,  1893,  by  James  F.  Rolls,  who 
at  the  time  of  the  bill  of  sale  and  previously,  carried  on  the 
business  of  a  chemist  and  druggist  in  Vancouver,  to  be  ^  ^^^^ 
fraudulent  and  void  as  against  creditors.  The  matter  came  ^^^'*>  c.j. 
before  the  County  Court  upon  an  interpleader  summons 
taken  out  by  the  sheriff,  who  had  seized  the  goods  under 
an  execution  for  $285.00  (debt  and  expenses)  upon  a  judg- 
ment recovered  by  Boultbee  against  James  F.  Rolls,  the 
grantor  of  the  bill  of  sale  in  issue.  It  was  objected  at  the 
outset  that  the  appeal  was  upon  matter  of  fact  only,  and 
that  no  such  appeal  lies  as,  by  section  17  of  the  County 
Courts  Amendment  Act,  1893,  appeals  are  limited  to  ques- 
tions of  law  ;  but  section  17  has  apparently  no  force,  as 
under  section  8,  section  17  comes  into  force  only  when  pro- 
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BOLE,  CO.  J.  claimed,  and  I  cannot  find  that  it  has  been  proclaimed.     If 

1895.  section  17  then  is  not  in  force,  the  appeal  is  governed  by 

May  18.  section  3  of  the  County  Courts  Amendment  Act,  1892,  which 

supRDttCouBT  gives  an  appeal  both  as  to  fact  and  law,  when  the  amount 

DAVIE  C.J.  iiivolved  is  (as  in  this  case)  over  $250.00.     On  the  other 

wALKEM,  J.  hand,  it  was  urged  by  the  respondent  that  there  had  been 

June  14.  no   proper   service   of   the  interpleader  process  upon  the 

"^  respondent,  and  that  therefore  the  County  Court  Judge  had 

BOULTBEE  .  ^  e> 

V.  no  jurisdiction  over  him,  but  the  County  Court  Judge  was 

satisfied  of  the  proof  of  service,  and  I  am  of  opinion  that 
his  decision  on  the  point  is  final. 

The  bill  of  sale  in  question  was  drawn  by  or  under  the 

supervision   of   the   respondent,   who  is  described   in  the 

affidavit  of  the  attesting  witness,  his  clerk,  as  "a  convey- 

•  ancer.'*     The  grantee  is  a  cousin  of  the  grantor  and  carries 

on  similar  business  in  San  Francisco.     There  was  no  money 

paid   as   consideration   for  the  transfer,  which  embraced 

goods  to  the  value  of  $5,000.00,  the  expressed  consideration 

for  the  bill  of  sale  being  the  nominal  sum  of  $1.00  ;  and  we 

^        are  also  informed  that  contemporaneously  with  the  bill  of 

DAVIE,  C.J.   g^jg  ^jjg  grantor  conveyed  all  the  real  estate  he  possessed, 

worth  a  further  sum  of  $5,000.00,  to  the  same  grantee  for 
nominal  consideration.  Of  even  date  with  the  bill  of  sale 
was  a  separate  agreement  between  the  grantor  and  grantee, 
under  which  it  is  mutually  agreed  that  for  the  term  of  his 
natural  life  the  grantor  shall  be  employed  as  manager  of 
the  business  at  a  monthly  salary  of  $60.00,  so  long  as  the 
business  be  carried  on  at  Vancouver  ;  or  $100.00  if  the 
cousin  should  remove  the  business  to  Kaslo  or  elsewhere 
away  from  Vancouver.  In  either  case  the  grantor  was,  in 
addition  to  his  salary,  to  receive  a  commission  of  five  per 
cent,  on  all  the  gross  sales  of  the  business  whilst  he  should 
continue  as  manager.  Provision  is  made  in  the  agreement 
for  the  keeping  by  the  intended  manager  of  proper  and 
correct  books  of  account,  statements  from  which  were  to  be 
furnished  the  cousin  every  six  months  ;  all  receipts  of  the 
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business  were  to  be  deposited  to  the  credit  of  the  cousin  in  bolk,  co.  j. 
a  chartered  bank  ;  and  there  was  a  further  provision  in  the       1805. 
deed  that  if  the  manager  should  at  any  time  be  incapacitated     May  13. 
through  illness  or  otherwise  from  managing  the  business  siJpremecotjrt 
the  cousin  should  provide  him  a  home  and  all  the  neces-   j^^^^^  ^  j 
saries  of  life  free  of  expense  for  so  long  as  the  incapacited  walkem,  j. 
manager  should  require.      There  is  also  a  clause  in  the     June  14. 
agreement  whereunder  the  cousin  agrees  to  assume  and  pay,  ~^  ~~ 
and  does  thereby  assume,  all  the  existing  liabilities  of  James  «. 

F.  Rolls,  the  grantor  of  the  bill  of  sale,  in  connection  with 
the  business  theretofore  carried  on  by  the  grantor  at  Van- 
couver, "  a  list  of  which  liabilities  is  hereunder  annexed,*' 
but  there  is  no  list  or  schedule  attached  to  the  deed,  nor 
was  there  any  evidence  to  shew  that  such  a  list  had  ever 
been  annexed  or  even  prepared,  nor  is  there  any  evidence 
to  shew  that  James  F.  Rolls  owed  anv  debt  at  the  time  of 
the  transaction  in  question,  except  to  the  conveyancer, 
Boultbee,  and  a  debt  to  the  Merchants'  Bank,  which  was 
secured,  and  has  since  been  released  ;  nay,  the  uncontra- 
dicted evidence  of  James  F.  Rolls  states  that  he  had  no  judgment 
creditors  that  he  knew  of,  save  Boultbee,  and  that  at  the         of 

DAVIE,  C.J. 

time  of  the  transfer  he  had  settled  with  all  of  his  creditors 
that  he  knew  of.  It  has  not  been  shewn  that  James  F. 
Rolls  contracted  any  debt  after  the  transfer  or  that,  with 
the  exception  of  Boultbee,  he  owes  a  dollar  to  anyone 
to-day.  Now,  whilst  a  voluntary  transfer  of  property  such 
as  this  undoubtedly  was,  would  be  utterly  valueless  as 
against  any  creditor  defrauded  thereby,  it  is  abundantly 
clear  that  a  man  who  is  not  in  debt  may  make  any  dispo- 
sition of  his  property  that  he  likes,  and  that,  unless  it  can 
be  shown  that  the  voluntary  settlement  is  with  the  intent 
to  defeat,  delay  or  defraud  creditors,  it  is  valid  and  unas- 
sailable.    See  Ex  parte  Mercer,  in  re  Wise,  17  Q.B.D.  290. 

James  F.  Rolls  states  in  his  evidence  that  his  reason  for 
giving  the  bill  of  sale  was  family  jealousies,  which  seems  to 
be  a  more   likely  reason   than   any  intention  to  defraud 
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creditors,  when  the  only  creditor  to  be  defrauded  was  the 
very  man  who  drew  the  document,  and  who  was  the  grantor's 
professional  agent  and  adviser  in  the  transaction.  Whether 
I  am  right  in  this  view  or  not,  it  is  distinctly  stated,  and 
not  contradicted,  that,  with  tlie  exception  of  the  Merchants' 
Bank,  which,  as  before  mentioned,  was  secured,  and  has 
since  released  the  debt,  there  was  no  creditor  except 
Boultbee,  and  Boultbee  tells  us  that  James  F.  Rolls,  at  the 
time  of  the  transaction  owed  him  $250.00,  the  subject  of 
the  present  claim  (the  particulars  fyled  in  Court  do  not 
support  a  claim  to  even  that  amount,  but,  in  the  view  I 
take,  this  is  immaterial).  It  is,  as  I  have  before  mentioned, 
distinctly  stated,  and  not  denied,  that  Boultbee  was  not  only 
aware  of,  but  himself,  or  by  his  clerk,  drew  these  papers  ; 
and,  moreover,  was  James  F.  Rolls'  agent  and  adviser  in 
the  transaction,  and  Boultbee  comes  into  Court  and  tells  us 
that  the  primary  object  of  the  bill  of  sale  was  to  protect 
James  F.  Rolls  from  his  creditors. 

As  there  were  no  creditors  at  the  time  except  Boultbee, 
this  object  to  protect  as  against  creditors  must  have  had 
reference  to  Boultbee  himself  and  to  any  future  creditors. 
But  there  is  no  creditor,  nor  anyone  to  complain,  save 
Boultbee,  the  man  who  drew  the  deed,  advised  upon  it,  and 
understood  perfectly,  as  he  tells  us,  what  was  its  primary 
object.  If  then  it  was  intended  to  be  a  fraud,  as  he  now 
claims,  which  I  am  far  from  saying  it  was,  he  was  a  party 
to,  or  the  agent  to  effect  such  a  fraud.  Can  he,  now  that 
he  finds  himself  the  victim  of  his  own  fraud,  place  himself 
in  the  same  position  as  if  he  had  never  been  a  party  to  it  ? 
I  think  not.     "  In  pari  delicto  melior  est  conditio  possidentis.** 

I  think  the  appeal  must  be  allowed  with  costs. 

Walkeac ,  J. :  The  facts  of  this  case  sufficiently  appear  in 
the  judgment  just  delivered.  In  my  opinion  they  fail  to 
establish  the  charge  of  fraud,  which  is  the  subject-matter  of 
the  interpleader  issue  tried  by  the  learned  County  Court 
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Judge.     The  grantor  of  the  bill  of  sale  had  no  creditors  at  bole,  co.  j. 
the  time  of  execution  of  that  document   except  the  plaintiff       1895. 
and  the  Merchants'  Bank,  which  was  then  secured  and  has     May  13. 


since  been  paid.     Tlie  bill  of  sale  and  contemporary  docu- suprbme court 

ments  mentioned  in  the  evidence  were  the  direct  outcome   i^^vib  c.j. 

of  the    professional   advice   given  by  the  plaintiff  to  the  walkbm,  j. 

grantor,  and  were  drawn  up  by  him  and  executed  at  his     June  14. 

instance,  as  embodying  the  intention  of  the  defendant  to  "boultbee 

provide  for  his  relative  the  grantee.     The  course  now  taken      ^• 

Rolls 

by  the  plaintiff  in  virtually  impeaching  his  own  conveyance 

and  agreement  as  being  fraudulent,  for  if  the  documents 

are  fraudulent  now  they  were  so  when  he  prepared  and  had 

them  executed,  is,  to  say  the  least  of  it,  not  creditable  if  the 

arrangement  was  fraudulent;    nothing  less    in   that  view 

could  be  said  of  his  professional  conduct  and  advice.     How-  juds^ent 

ever,  in  view  of  the  facts,  the  bill  of  sale  in  my  opinion  is  ^^lkem  j. 

not  fraudulent,  and  the  plaintiff  having  prepared  it  and  had 

it  executed,  must  be  taken  to  have  assented,  as  a  creditor, 

to  its  terms.     He  cannot,  therefore,  complain ;  and  even  if 

his  complaint  were  true,  he  would  not  be  entitled  to  any 

consideration  at  the  hands  of  this  Court. 

The  appeal  must,  therefore,  be  allowed  with  costs. 

Appeal  allowed. 
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EsMOTTF      ^^^^  ^^  ^^^  ^^^ —  Verbal  sale  not  prohibited — Subsequent  receipt  for  con- 
i;.  sideration  and  lease  back —  Whether  documents  requiring  registration. 

CtURNBY 

B  made  a  verbal  sale  of  the  goods  in  question  to  the  plaintiff,  who  paid 
him  part  of  the  price,  in  two  instalments,  and  took  from  him 
written  receipts  therefor.  Plaintiif  then  executed  a  lease  of  the 
goods  to  B,  who  continued  in  apparent  possession  thei*eof. 

The  goods  having  been  seized  by  the  Sheriff  under  a  fi,  fa,  upon  a 
judg^ient  obtained  by  the  defendants  against  B,  the  plaintiff 
claimed  them,  and,  upon  trial  of  an  interpleader  issue  : 

Held,  That  verlial  sales  of  goods  are  not  prohibited  by  the  Act,  which 
contains  no  provision  requiring  written  evidence  of  such  sales  to  be 
made  or  registered. 

That  such  verbal  sales,  if  bona  fide,  are  good  against  subsequent  execu- 
tion creditors  of  the  vendor,  though  the  chattels  ai*e  suffered  to 
remain  in  his  apparent  possession. 

That  the  lease  in  question  was  not  the  contract  of  sale,  or  a  memoran- 
dum thereof,  but  was  a  subsequent  independent  transaction,  and 
that  neither  it  nor  the  other  writings  were  documents  requiring 
registration  under  the  Act. 

INTERPLEADER  issue  to  try  the  validity  of  the  claim  of 
the  plaintiff  to  certain  goods  seized  by  the  Sheriff  under  an 
Statement,  execution  upon  a  judgment  of  the  defendants  against  one 
Braden.  The  facts  fully  appear  from  the  headnote  and 
judgment. 

P.  S,  Lampman,  for  the  plaintiff  :  If  there  is  no  bill  of 
sale  the  statute  does  not  apply,  Ramsay  v.  Margrett  (1894), 
2  Q.B.  18,  per  Esher,  Lopes  and  Davey,  L.JJ.,  at  pp  18- 
Argument.  26-8.  There  having  been  a  completed  verbal  contract  of 
sale,  the  subsequent  lease  back  must  be  treated  as  an 
independent  transaction,  re  Watson^  25  Q.B.D.  27. 

A.  E.  McPhillipSj  for  the  defendants  :     The  whole  policy 
of  the  Act  is  to  protect  creditors  from  secret  transfers  by 


IV.] 


BRITISH   COLUMBIA   REPORTS. 


145 


requiring  a  visible  sign  of  the  transaction.     If  the  words    prakb,  j. 
"  bill  of  sale  '*  will  fairly  bear  a  construction  conformable       1805. 
to  that  evident  intention,  they  should  be  so  construed.  June  14. 


Ebnout 


V. 
GURMKY 


Drake,  J.:  This  is  an  interpleader  issue  to  try  the  right 
to  certain  furniture  seized  by  the  Sheriff  on  the  22nd 
January,  1895,  under  a  writ  of  fi,  fa.  issued  by  the  defend- 
ants against  John  Braden. 

The  facts  show  that  in  April,  1894,  the  plaintiff  purchased 
of  Braden  the  furniture  in  a  house  on  View  street  occupied 
by  Braden, for  1850.00. 

Of  this  sum  $500.00  was  paid  on  ^30tli  April,  and  the 
balance  on  12th  June.  The  receipt  given  by  Braden  is  as 
follows  :  "  April  30th,  1894.  Received  from  Richard  Esnouf 
five  hundred  dollars  ($500.00)  on  account  for  goods  in 
residence  83  View  street.  John  Braden.''  The  second 
receipt  is  for  $341.00  in  full  of  all  demands,  and  dated  12th 
June,  1894. 

On  the  1st  of  May  Braden  agreed  to  hire  the  furniture 
from  the  plaintiff  at  $20.00  a  month ;  he  at  that  time  was  Judsment. 
expecting  to  leave  the  province  within  a  month. 

The  plaintiff  required  a  memorandum  of  the  letting  and 
hiring,  and  filled  up  a  printed  paper  which  was  used  by 
him  in  his  business  as  a  furniture  dealer  as  a  conditional 
sale  agreement.  The  document  was  signed  by  Braden,  and 
the  only  thing  clear  in  it  is  that  he  was  to  pay  $20.00  a 
month  for  the  furniture  specified  therein.  Both  parties 
agree  it  was  a  hiring  and  letting  only,  and  not  a  conditional 
sale,  and  in  corroboration  of  this  it  was  verbally  agreed  that 
the  plaintiff  could  remove  any  portion  of  the  furniture  at 
any  time.  He  acted  on  this,  and  removed  at  various  times 
a  considerable  portion  of  the  furniture,  and  replaced  the 
articles  removed  by  others.  Braden  continued  to  occupy 
the  house  on  View  street  and  rent  the  furniture  until  the 
execution  was  put  in.  The  rent  was  duly  paid  for  the 
furniture  up  to  February  last.     The  chief  contention  by 
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DRAKs,j.  Mr.  McPhillips  on  behalf  of  the  defendants  was  that  this 

1896.  sale  to  the   plaintiff,   J.    Braden,  was   void   as   not   being 

June  14.  registered  under  the  Bills  of   Sale  Act;  that  there  was  no 


EsNouF  change  of  possession  ;  that  the  document  purporting  to 
^  "•  be  a  lease  was  in  fact  a  conditional  sale,  and  not  being 

registered  under  Cap.  21  of  1892  was  void  as  against  execu- 
tion creditors.  From  the  evidence  I  find  that  the  sale  from 
Braden  to  Esnouf  was  a  verbal  sale,  an  offer  made  by  one 
and  accepted  by  the  other.  The  receipts  were  not  the 
contract,  but  were  given  for  the  plaintiff's  security  to  show 
he  had  paid  the  money  he  had  offered  to  give  for  the 
furniture. 

The  Bills  of  Sale  Act  does  not  affect  parol  contracts  of 
purchase  and  sale.  That  Act  applies  only  to  purchases  and 
assignments  by  way  of  mortgage,  which  are  evidenced  by 
some  writing. 

The  term  bill  of  sale  in  our  Act,  Cap.  8  of  1888,  includes 
bills  of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer  and  other  assurances  of  personal  chattels, 
Judgment,  but  do  not  include  the  following  documents,  and  then 
follows  a  list  of  documents  which  need  not  be  registered. 
It  will  be  seen  that  verbal  sales  are  not  included,  because 
there  is  nothing  in  such  a  case  that  can  be  registered.  Is 
itjtherefore,  necessary  that  verbal  sales  should  be  evidenced 
by  some  written  document  ?  There  is  nothing  in  the  Act 
that  says  so,  and  it  is  to  be  presumed  that  the  Legislature 
would  have  used  apt  words  to  include  verbal  contracts  if  it 
had  been  the  intention  that  personal  chattels  should  not  be 
sold  unless  by  some  document  in  writing.  In  Charleswortk 
V.  Mills  (1892),  App.  Cas.  231,  it  was  held  that  if  a  docu- 
ment was  intended  by  the  parties  to  be  part  of  the  bargain 
to  pass  the  property,  then,  in  whatever  form  it  was,  it  might 
be  deemed  a  bill  of  sale  ;  but  if  this  bargain  was  complete 
without  it,  so  that  the  property  passed  independently  of  it, 
then  it  was  not  a  bill  of  sale.  If  the  purchaser  asks  for  a 
receipt  of   the   purchase    money,  that  is  not  pact  of   the 
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bargain  to  pass  the  property,  and  in  Ramsay  v.  Margrett, 
(1894)  2  Q.B.  18,  the  husband  sold  household  furniture  to 
the  wife,  and  gave  a  receipt  for  the  purchase  money,  it  was 
held  that  the  property  passed  independent  of  the  receipt, 
and  the  receipt  did  not  require  registration  as  a  bill  of  sale. 
In  the  present  case  I  am  of  opinion  that  the  sale  was  made 
by  parol,  and  although  no  ostensible  change  of  possession 
was  made,  there  was  a  taking  possession  by  the  plaintiff 
evidenced  by  a  lease  of  the  furniture  and  a  subsequent 
removal  of  portions  of  it  as  clearly  indicated  the  change  of 
ownership. 

Fry,  J.,  in  United  £^0  Loan  Club  v.  Bezton,  cited  in  Re 
Watsony  25  Q.B.D.  33,  says  it  is  to  be  borne  in  mind  that 
the  Bills  of  Sale  Acts  do  not  require  that  any  transaction 
shall  be  put  in  writing ;  but  if  a  transaction  be  put  in 
writing  then  it  shall  be  registered,  otherwise  it  shall  be 
void ;  and  Bowen,  L.J.,  in  North  Central  Waggon  Company 
V.  Manchester  &  Sheffield  Railway,  35  CD.  205,  13  App.  Cas. 
554,  says  the  Bills  of  Sale  Acts  do  not  avoid  parol  agree- 
ments ;  they  do  not  avoid  anything  except  documents  Judgment, 
which  are  defined  in  the  interpretation  clause,  but  if 
independently  of  a  document,  the  rights  of  the  parties  have 
been  effectively  altered  or  dealt  with  either  in  law  or  equity, 
avoiding  the  document  can  produce  no  result,  it  cannot 
operate  to  the  disadvantage  of  that  which  stands  proprio 
vigore  independently  of  the  document,  and  at  p.  207  he  says 
the  Legislature,  for  its  own  wise  purposes,  had  not  ventured 
to  strike  at  transactions,  but  only  at  documents,  so  that  if  a 
person  could  make  his  transaction  complete  in  law  or 
equity  without  the  document,  the  Act  could  do  nothing  to 
effect  his  rights.  Here  the  plaintiff,  bona  fide,  bought  and 
paid  for  the  furniture  in  question  by  parol  ;  there  is  no 
document  that  could  be  registered,  and  the  Bills  of  Sale  Act 
does  not  apply. 

The  subsequent  hiring  of  the  goods  I  find  not  to  be  a 
contract  of  sale  and  hiring  ;  and  even  if  it  was  so,  the  non- 
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registration  does  not  render  it  void  us  against  execution 

creditors,   as  they  are  not  mentioned  in   the   Conditional 

Sales  Act. 

For  these  reasons  I  think  tliere  should  be  judgment  for 

the  plaintiff,  with  costs. 

Judgment  for  the  plaintiff. 


DAviB^cj.  rpjjg  BOARD  OF  SCHOOL  TRUSTEES  OF  VICTORIA 

1896. 


V. 


July  11. 

Victoria 

School 

Trustebb 
v. 


MUIRHEAD    &    MANN     AND    THE    ALBION    IRON 

WORKS  COMPANY,  LIMITED. 

Joint  tori — Feasors — Contribution — Indemnity  of  innocent  agent. 


MuiRHEAD  &  wiiere   an    act   is  innocently  done  under  the  express  direction  of 
ANN  ET  AL         another,  which  occasions  an  injury  to  the  rights  of  a  third  person. 


c, 


the  principal  must  indemnify  the  innocent  agent. 


'ASE  stated  for  the  opinion  of  the  Court  as  follows  :  The 
plaintiffs,  who  are  the  Board  of  School  Trustees  for  the  City 
of  Victoria,  being  desirous  of  procuring  a  number  of  school 
desks  for  use  in  the  public  schools  in  Victoria,  in  ignorance 
of  the  fact  that  the  Globe  Furniture  Company,  of  Walker- 
ville,  Ontario,  held  a  patent  for  the  Dominion  of  Canada, 
Statement,  conferring  on  them  the  exclusive  right  to  manufacture  and 
sell  a  certain  pattern  of  desk  known  as  the  Globe  desk,  gave 
a  contract  to  the  defendants,  Muirhead  &  Mann,  to  manu- 
facture and  deliver  to  the  plaintiffs  640  school  desks  of  the 
pattern  of  the  plaintiffs'  invention,  at  a  certain  price  then 
stipulated  in  such  contract,  viz.,  $2,638.80,  and  in  manufac- 
turing and  supplying  such  desks  the  defendants,  Muirhead 
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&  Mann,  gave  a  sub-contract  to  the  defendants,  the  Albion   davib,  c.j. 
Iron  Works,  Limited,  to  manufacture  and  deliver  the  iron        1895. 
work   for   such    desks   for  the    price   of   $1,536.75.     Both     July  ii. 
defendants   were   in   ignorance   of   the    Globe    Furnishing     Victoria 
Company's  patent, and  in  such  ignorance  manufactured  the      School 
material  for  such  desks,  and,  having  completed  the  order,    ^^^^'^^^ 
delivered  the  same  to  the  plaintiffs  in  compliance  with  the  MdirheadA 
contract.      The  Globe   Furnishing   Company   having  dis- 
covered the  contract,  manufacture  and   supply  aforesaid, 
brought  an  action  against  the  plaintiffs  and  the  defendants 
for  the  infringement  of  their  patent.     The  sole  issue  raised 
by  the  pleadings  in  such  suit  was  the  denial  pleaded  by 
each  defendant  to  the  suit  of  the  infringement  of  patent  of 
the  Globe  Manufacturing  Company.     Upon  proof  of  the 
patent,  and  of  the  facts  alleged   in  the  first  paragraph  of 
this  case,  the  Globe  Furnishing  Company  recovered  judg- 
ment against  the  present  plaintiffs  and  defendants,  jointly   Statement, 
and  severally,  in  the  sum  of  $755.00  as  damages  for  such 
infringement,  with  costs,  which  have  been  taxed  at  $411.34, 
making  $1,038.84  in  all. 

The  question  for  the  opinion  of  the  Court  is  :  Who  is  to 
pay  the  judgment,  or  in  what  shares  or  proportions  is  such 
judgment  to  be  borne  as  between  the  plaintiffs  and  defend- 
ants respectively  ?  and  judgment  is  to  be  entered  upon  the 
case  accordingly.  The  question  was  argued  before  Davie, 
C  J.,  on  the  11th  July,  1895. 

P.  S.  Lampmany  for  the  plaintiffs. 

George  Jay,  Jr.,  for  the  defendants  Muirhead  &  Mann. 

A,  P,  Luxtorif  for  the  Albion  Iron  Works. 

Davie,  C.J.:  I  am  of  opinion  that  the  entire  burthen 
must  be  borne  by  the  School  Trustees.  The  special  case 
finds  that  the  infringement  of  patent  complained  of  by  the  judgment. 
Globe  Manufacturing  Company  in  the  case  of  each  party 
was  in  ignorance  of  the  Globe  Company's  rights.  Had  it 
been  intentional  the  case  would  have  been  different,  for  the 


I 
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DAVIS,  C.J.   law  recognizes  no  contribution  as  between  wrongdoers  ;  but 

1895.       that  means  as  between  intentional  wrongdoers.     The  firm 

July  11.     of  Muirhead   &  Mann  and  the  Albion   Iron  Works  were 

^TcTORTA    simply  the  agents  of  the  Trustees  in  filling  the  order  for  the 

School     desks.     They   acted    under   the   express   direction    of   the 

Trustees   Trustees,  and,  according  to  well  recognized  principles  of 

Muirhead  &  law  as  laid  down  in  Beits  v.  Gibbina,  2  Ad.  &  El.  57  ;  Taplis 
V.  Ghrane,  5  Bing.  N.C.  636,  and  Dugdale  v.  Lavering  L.R.  10 
C.P.  196,  where  an  act  is  done  by  A  under  the  express 
direction  of  B,  which  occasions  an  injury  to  the  rights  of 
third  persons,  yet  if  such  act  is  not  apparently  illegal  in 
itself,  but  is  done  honestly  and  bona  fide  in  compliance  with 
B's  directions,  A  is  bound  to  indemnify  B  against  the 
consequence  thereof.  Acting  upon  this  principle,  there- 
fore,  the  Trustees  are  bound  to  indemnify  Muirhead  & 
Mann  and  the  Albion  Iron  Works  against  the  infringement 

Judgment,  ^f  patent  which  they  have  innocently  directed.  I,  there- 
fore, direct  the  judgment  to  be  entered  in  favour  of 
Muirhead  &  Mann  for  the  sum  of  $1,116.34,  being  the 
amount  paid  by  them  under  the  Globe  Furnishing  Com- 
pany's judgment  ;  but  inasmuch  as  I  consider  that  Muirhead 
&  Mann  and  the  Albion  Iron  Works  should  have  claimed 
indemnity  in  the  suit,  and  by  not  doing  so  have  occasioned 
the  additional  litigation  of  this  suit,  I  award  them  no  costs, 
but,  on  the  contrary,  direct  that  the  School  Trustees'  costs 
of  this  suit  shall  be  borne  and  paid  by  the  defendants 
Muirhead    &   Mann   and    Albion    Iron   Works    in    equal 

proportions. 

Judgrfient  accordingly. 
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LARSEN  V.  NELSON   AND   FORT   SHEPPARD  RAIL- 

WAY  COMPANY  ET  AL, 

Mechay)ic8'  Lien  Act^  B.C,  1891 — Whether  lien  given  by  for  work  done  on  rail- 
way—  Whether  applicable  to  railway  within  the  excliuive  legislative 
authority  of  the  Dominion — Conflict  of  laws. 

The  Mechanics'  Lien  Act,  1891,  B.C.  Cap.  23,  Sec.  8 :  "  Every  mechanic's 
lien  shall  absolutely  cease  after  the  expiration  of  thirty-one  days 
after  the  work  shall  have  been  completed,  etc.,  vmless  in  the  mean- 
time the  person  claiming  the  lien  shall  fyle  *  an  affi- 
davit, *  stjiting  in  substance  (c),  the  time  when  the  work 
was  finished  or  discontinued  *  which  affidavit  shall  be 
received  and  fyled  as  a  lien  against  siich  property,  interest,  or 
estate.  The  Registrar-General,  District  Registrar,  and  every 
Government  Agent,  shall  be  supplied  with  printed  forms  of 
such  affidavits,  in  blank,  which  may  be  in  the  form  or  to  the 
effect  of  Schedule  **  A  "  to  this  Act,  and  which  shall  be 
supplied  to  every  person  requesting  the  same  and  desiring  to  fyle  a 
lien.     The  form  of  affidavit  in  the  Schedule  "A"  had  the  clause  : 

"That  the  work  was  finished  or  discontinued  on  or  about  the 

day  of ." 

Per  Spinks,  Co.  J.  :  Discharging  the  lien  ;  that  an  affidavit  stating  the 
time  when  the  work  was  finished,  as  "on  or  about,"  etc.,  was 
insufficient. 

Upon  appeal  to  the  Supreme  Court,  the  Court  expressed  no  opinion  as 
to  the  correctness  of  the  ruling  of  the  learned  County  Judge,  but 
declined  to  maintain  his  judguient  on  that  ground. 

P«r  Crease,  J. :  The  requirements  of  the  various  sections  of  the  Domin- 
ion Acts  governing  the  railway  in  question  are  so  at  variance  with 
the  recognition  of  mechanic's  liens  thei'eon  under  a  Provincial 
statute,  that  it  is  impossible  for  the  two  to  stand  together,  and 
therefore  the  Dominion  legislation  must  prevail. 

Per  McCreight,  J. :  The  language  of  the  Mechanics'  Lien  Act,  B.C. 
1891,  Sec.  4,  is  insufficient  to  confer  a  lien  upon  a  railway  in  respect 
of  work  done  thereon. 

The  provisions  of  the  Act  as  to  the  priority  of  mechanics'  liens  upon 
the  property  charged  being  inconsistent  with  the  provisions  of  the 
Dominion  Railway  Act,  1888,  as  to  the  priority  of  mortgages  upon 
railways,  it  is  to  be  inferred  that  the  Provincial  Legislature  did  not 
intend  the  Act,  and  it  is  not  to  be  construed  to  apply  to  railways 
within  the  control  of  the  Dominion  Parliament. 


SUPBEMSCOtTRT 


ORB  A  BE,    J. 
McCrbight,  J. 


1895. 
Jan.  12. 

Labbbn 

v. 

Nelson  & 

Fort 

Shbppard 

Railway 


A 


PPEAL  to  two  Judges  of  the  Supreme  Court  from  the   statement. 


152  BRITISH    COLUMBIA  REPORTS.  [Vol. 

sopmmbcoubt  judgrment  of  Spinks,  Co.  J.,  dismissing  an  action  in  the 
CRKA8K,  J.  County  Court  of  Kootenay,  holden  at  Nelson,  to  enforce  a 

*  *  mechanic's  lien.     The   judgment   of   the   learned   County 

Court  Judge  proceeded  upon  the  ground  that  the  statement 

^°*     '     in  the  affidavit  fyled  in  support  of  the  lien,  under  section  8 

Lamen     of  the  Mechanics*  Lien  Act,  B.C.  1891,  "that  the  said  work 

NKL0OK  &  was  finished  and  discontinued  on  or  about  the  10th  day  of 

FoKT       .lanuary,  1894,"  was  not  a  sufficient  statement  of  the  time 

Railway    when  the  said  work  was  finished  or  discontinued,  as  required 

by  section  8.    The  defendants,  Corbin,  Duryea  and  Chapin, 

as  trustees  for  debenture  holders  of  the  Nelson  &  Fort  Shep- 

pard  Ry.  Co.,    held  registered  mortgages,  prior  in  date  to 

the  lien,  upon  the  railway  and  all  its  works  and  assets  for 

a  sum  greater  than  the  amount  of  the  mechaoic's  lien. 

In  the  year  1891  the  said  Railway  Company  was  incor- 
porated by  an  Act  of  the  Provincial  Legislature,  Cap.  58, 
and  the  B.C.  Railway  Act  of  1890,  Cap.  39,  was  made  appli- 
Statement.  cable  by  the  Special  Act. 

In  the  year  1893  the  Dominion  Legislature  passed  an 
Act,  Cap.  57,  respecting  the  said  railway  ;  it  was  declared 
**to  be  a  work  for  the  general  advantage  of  Canada,"  and 
to  be  "  a  body  corporate  and  politic  within  the  legislative 
authority  of  the  Parliament  of  Canada,  and  to  have  all  the 
franchises,  powers,"  etc.  conferred  upon  it  by  virtue  of  the 
British  Columbia  Act  of  1891,  Cap.  58,  but  subject  to  all 
debts,  obligations  or  liabilities  of  the  Company,  and  to  any 
rights  in  any  suit  then  pending,  etc. ;  and  in  particular  that 
the  Railway  Act  of  Canada,  1888,  Cap.  29,  should  apply 
instead  of  the  B.C.  Railway  Act,  1890,  Cap.  39,  to  all  matters 
and  things  to  which  the  Railway  Act  of  Canada  would  apply 
if  the  Company  had  originally  derived  its  authority  to 
construct  and  operate  its  railway  from  the  Parliament  of 
Canada,  and  as  though  it  were  a  railway  constructed  or  to 
be  constructed  under  the  authority  of  an  Act  passed  by  the 
Parliament  of  Canada. 

A  number  of   objections   to  the  lien  were  discussed  at 
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length,  but  only  the  points  upon  which  the  judgment  was  supremkcoubt 
delivered  are  reported.  crease,  j. 

McGbbioht,  J. 

E,    V,    Bodwell   and   A,   E.  McPhillips  for   the   appeal :       1895. 
The  statement  of  tlie  time  when  the  work  was  finished  is     Jan.  12. 
sufficient  as  **  on    or  about  **  such  a  day,    Truax  v.  Dixon.      ~ 
17  Ont.  366;  Sec.  8,  provides  for  an  affidavit  "  stating  in         v, 
substance  (c)  the  time  when  the  work  was  finished  or  dis-       ^oki 
continued/'  and  **  every  Government  agent  shall  be  supplied   Sheppard 
with  printed  forms  of  such   affidavits  in  blank,  which  may       ^ilway 
be  in  the  form  or  to  the  effect  of  Schedule  A  to  this  Act, 
which   shall  be   supplied  to  every  person   requesting  the 
same    and  desiring  to  fyle  a  lien."     The  form  given   in 
Schedule  A,  in  this  particular,  is  *'(3)  that  the  work  was 

finished  or  discontinued  on  or  about  the day  of ," 

and  the  affidavit  in  question  strictly  follows  the  form. 
This  is  sufficient,  French  v.  Bellew,  1  M.  &  S.  302  ;  Meek  v. 
Ward,  10  Hare,  709  ;  Regina  v.  Atkinson,  17  U.C.C.P.  295 ; 
Ex  parte  Johnson,  Re  Chapman,  50  L.T.N. S.  214. 

The  language  of  section  4  of  the  Act  clearly  provides 
that  **  every  contractor  doing  or  causing  work  to  be  done  Argument, 
upon  or  in  connection  with  the  clearing,  excavating,  filling, 
or  grading  any  land  in  respect  of  a  railway  *  *  *  or 
other  work  at  the  request  of  the  owners  of  such  land,  shall, 
by  reason  of  such  work,  have  a  lien  or  charge  for  tlie  price 
of  such  work  upon  such  *  *  *  fixtures  or  other  works." 
The  last  words  must  be  treated  as  separate  from  those 
immediately  preceding  them  and  to  have  a  general  reference 
to  all  the  classes  of  works  enumerated  in  the  clause  including 
railways. 

As  to  the  objection  that  the  Act  does  not  apply  because 
the  railway  was  declared  to  be  for  the  general  advantage  of 
Canada,  and  brought  under  the  control  of  the  Dominion 
Parliament,  the  statute  provides  for  a  certain  method  of 
enforcing  a  debt  and  provides  a  remedy  in  rem  for  a  certain 
class  of  creditors,  and  therefore  deals  with  a  question  of 
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suprbmecoubt  property  and  civil  rights.     The  fact  that  the  remedy  is 

CBBABB,  J.   given  against  the  property  of  a  class  of  undertaking  the 

'   "  constitution  and  operation  of  which  is  a  subject  of  Dominion 

1895 

legislative  jurisdiction  is  immaterial.     A  railway  may  be 
^°'  sold  under  a  writ  of  fi,  fa.  in  an  action  to  recover  a  right 


Larsen     wholly  created  by  and  the  procedure  in  relation  to  which 

Nelson  &  is  wholly  provided  by  a  provincial  statute.     See  Redfield  et 

Fort       ^^  ^    Wickham,  13  App.  Gas.  467.     If  the  provisions  of  the 

Railway    Dominion  Railway  Act  in  regard  to  the  priority  of  certain 

classes  of  mortgages  of  a  railway,  which  is  a  collateral  and 

incidental  matter,  not  within  the  exclusive  constitutional 

control  of  the  Dominion  Parliament  as  primarily  relating 

to  the  control  of  railways,  are  in  conflict  with  the  provisions 

of  the  Provincial  Statute  giving  the  express  right  to  a  lien, 

then  the  Dominion  Statute  must  give  way.     But  there  is  no 

such  conflict ;  the  priority  given  is  over  vendor's  liens. 

Where  the  general  scope  and  intention  of  the  statute  is 
only  to  regulate  matters  coming  within  section  92,  namely, 
as  here,  upon  a  question  of  property  and  civil  rights,  then 
Argument,  the  legislation  is  valid  ;  although,  as  subsidiary  to  the 
general  object  and  intention,  matters  may  have  incidentally 
to  be  dealt  with  which  come  within  the  express  language  of 
section  91,  Dobie  v.  Temporalities  Board,  7  App.  Gas.  136  ; 
Cushing  v.  Dupuyy  5  App.  Gas.  409  ;  Bank  of  Toronto  v. 
Lambe,  12  App.  Gas.  575  ;  Citizens*  Insurance  Company  v. 
ParsonSy  7  App.  Gas.  96. 

Gordon  Hunter ,  contra  :  The  learned  Gounty  Gourt  Judge 
was  right  in  disposing  of  the  case  upon  the  preliminary 
objections  which  rendered  further  discussion  of  the  facts 
unnecessary.  Pooley  v.  Driver,  5  Gh.  D.  460,  at  p.  468  ; 
Tattersall  v.  Nat.  Ship  Company  (84),  W.N.  32 ;  Metropolitan 
Board  of  Works  v.  New  River  Company,  2  Q.B.D.  67. 

Section  4  of  the  Mechanics'  Lien  Act  does  not  in  terms 
confer  a  lien  in  respect  of  railways,  there  being  a  casus 
omissus  which  the  Gourt  cannot  supply.  In  any  event, 
the  Act  does  not  apply  to  a  Dominion  railway,  but  if  it 
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purports  to  so  apply,  it  is,  pro  tanto,  ultra  vires,     Tlie  power  supbkmbcourt 
to  sell  such  a  railway  under  a   mechanic's  lien  must  be   crbasjs,  j. 

conferred  by  Dominion  Statute,  inasmuch  as  there  is  no        ' 

right   of   law  to   do  so  even  in   a   judgment   creditor  or 
debenture   holder,  Gardner  v.  London  Railway,  L.R.  2  Cap.      ^^'     * 


Argument. 


201  ;  Blake  v.  Herts  &  Essex  Waterworks  Company ,  41  Ch.  D.      Laksen 
399  ;  Oalt  v.  Erie,  14  Gr.  499  ;  Phelps  v.  St,  Catherines  Rail-   Nelson  & 
way,  19  Ont.  501.  F<>«t 

Shbppard 

Section  6  of  the  Act  referring  to  the  priority  of  a  Railway 
mechanic's  lien  upon  mortgaged  property  is  inconsistent 
with  section  95  of  the  Railways  Act,  1888  (Can.),  therefore 
it  is  reasonable  to  suppose  that  the  Provincial  Legislature 
intended  the  Lien  Act  to  apply  only  to  railways  within  the 
exclusive  legislative  authority  of  the  Province.  See  Macleod 
V.  Attomey-Oeneral  for  New  South  Wales  (1891)  App.  Cas. 
455  ;  Railton  v.  Wood,  15  App.  Cas.  366,  for  the  canon  of 
construction  to  be  applied  under  such  circumstances.  The 
Dominion  Act  exclusively  applies,  Monkhouse  v.  G.T,R,, 
8  O.A.R.  637;  Clegg  v.  0,T.R,,  10  Ont.  703,  and  is 
undoubtedly  constitutional.   Union  Bank  v.  Tennant. 

The  declaration  that  the  railway  is  for  the  general  benefit 
of  Canada,  with  its  consequences,  is  futile,  if  it  can  be  sold 
piecemeal  under  the  provisions  of  a  Provincial  Act  vesting 
such  a  jurisdiction  in  County  Court  Judges. 

Crease,  J.:  This  is  an  appeal  from  the  judgment  of  a 
County  Court  Judge  rendered  against  the  plaintiffs  in  an 
action  for  the  enforcement  of  a  lien  under  the  B.C.  Lien 
Act,  1891,  Cap.  23,  by  the  plaintiffs  as  sub-contractors  with  judgmg^f 
Daniel  C.  Corbin,  the  contractor,  for  supplying  the  materials  ol 
and  labour  for  the  construction  of  the  Nelson  &  Fort 
Sheppard  Railway. 

The  lien  is  for  $318,000.00.  The  contract  was  dated  11th 
April,  1893,  and  the  work  was  finished  on  or  about  the  10th 
January,  1894. 

The  facts  of  the  case  as  gathered  from  the  admissions  of 
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supREMKCouBT  |^Jjq  |j^j^  affidavit  and  those  freely  made  by  counsel  on  both 
CREASE,  J.   sides   are   sufficiently   set  forth    in   the   judgment  of   my 

McC^RtlGHT,  J.  •  , 

brother  McCreight,  with  a  perusal  of  which  I  have  been 

1895  . 

favoured,   and    in    which    I    concur,   so   that   I    need    not 
'  recapitulate  them  here. 


Labsen  The  turning  point  of  the  case  appears  to  be  this  :  Whether 

Nelson  &   under   the   facts    submitted    and    admitted    which    appear 

^^^       sufficiently  full  for  the  purpose  and  the  statutory  provisions, 

Railway    Provincial  and  Dominion,  incorporating  and  governing  the 

railway   in   question,  such    an    undertaking   can   properly 

become  the  subject  of  a  mechanic's  lien  at  all. 

After  a  long  and  careful  consideration  of  the  facts  and 
the  arguments  of  the  learned  counsel  on  both  sides,  and  a 
comparison  of  the  B.C.  Mechanics'  Lien  Act,  the  various 
provisions  and  sections  of  the  Act  incorporating  this  Rail- 
way Company  in  1891,  Cap.  58  ;  the  B.C.  Railway  Act  of 
1890,  Cap.  39,  particularly  section  9,  sub-sections  3,  9,  10 
,  ,  and  17;  the  Dominion  Act  of  Incorporation  56  Vic.  Cap.  57, 

Jutlgiiient  ^  ^ 

of  and  particularly  of  the  Railway  Act  of  Canada,  1888,  Cap. 
'  *  29,  sections  93-6  and  278-80, 1  am  forced  to  the  conclusion 
that  the  Nelson  &  Fort  Sheppard  Railway  was  not  intended 
to  be,  and  cannot  be,  made  the  subject  of  a  mechanic's  lien. 
An  examination  into  the  requirements  of  the  various 
sections  of  the  Dominion  Acts  which  now  govern  it,  as  if 
the  Company  had  originally  derived  its  authority  to  con- 
struct and  operate  its  railroad  from  the  Parliament  of 
Canada,  and  as  though  it  were  a  railroad  constructed,  or  to 
be  constructed,  under  the  authority  of  an  Act,  are  so 
entirely  at  variance  with  the  recognition  of  mechanics' 
liens  thereon  under  a  Provincial  Statute,  and  a  fortiori  of  the 
enormous  lien  of  $318,000.00,  so  long  latent,  that  it  is  impos- 
sible to  consider  the  two  as  existing  together,  and  theDomin- 
ion  legislation  on  the  subject,  therefore,  must  prevail. 

A  public  railway,  which  it  may  be  observed  en  passant 
has  been  declared  to  be  a  work  for  the  general  advantage  of 
Canada,  though  I  do  not  lay  undue  stress  on  that — guided 
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as  it  is  by  and  subject  to  the  provisions  of  the  Railway  Acts  supbemecourt 
I    have   mentioned — is   saved    from  the  disastrous  results  crkabb,  j. 
which  would  follow  the  admission  of  a  liability  such  as  that       

1895 

claimed  here,  which  might  be  unlimited  in  amount,  a  long 
time  latent,  and  at  the  most  inconvenient  time  spring  into  ' 

life,  and  the  existence  of   which  would   sap  the  Railway      Labsbn 
Company's    credit    and     borrowing     powers,    cripple    its   Nelson  A 
resources  and  operation,  and  not  only  impair  its  ability  to   ^     ^^ 
afford    a   now   indispensable    mode  of    locomotion    to   the    Railway 
general  public,  but  possibly  threaten  its  very  existence.    On 
a  railway  established,  constructed  and  operated  under  the 
Acts  above  referred  to,  which  govern  the  Fort  Sheppard  & 
Nelson  Railway  Company,  the  mechanics'  lien  cannot,  and 
does  not,  exist. 

The  able  and  exhaustive  arguments  of  Mr.  Gordon  Hunter  Judgment 
on  behalf  of  the  bondholders,  and  the  learned  counsel  on  creabb,  j. 
the  other  side,  are  so  fully  discussed  by  my  learned  brother 
in  his  judgment,  that  I  am  unable  to  add  anything  useful 
to  his  observations  save  that  I  entirely  concur  with  him  in 
the  reasons  he  has  advanced,  and  in  the  conclusion  that 
the  judgment  of  the  learned  County  Court  Judge  now  under 
appeal  (the  reasons  given  for  which  I  do  not  follow)  should 
be  and  is  hereby  confirmed,  and  the  appeal  dismissed  with 
costs. 

McCreight,  j.:  It  appears  that  D.  C.  Corbin  contracted 
with  the  Railway  Company  for  furnishing  the  material  and 
for  the  construction  of  the  Nelson  &  Fort  Sheppard  Rail- 
way, and  that  the  plaintiffs  were  sub-contractors  with  the 
said  D.  C.  Corbin  for  the  same  purpose.  Judgment 

That  the  said  work  was  finished  on  or  about  the  10th  of       ^^^^' 
January,  1894. 

That  the  said  contract  between  the  plaintiffs  (who  are 
lien  claimants  under  the  B.C.  Act,  1891,  Cap.  23)  and 
Corbin,  by  reason  whereof  the  plaintiffs  furnished  the 
materials  and  constructed  the  said   railway,  was  executed 
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on  the  11th  of  April,  1893,  and  that  prior  to  said  date  the 
CREA8B,  J.   said  Railway  Company  contracted  with  said  Corbin  for  the 

'     furnishing  of  the  materials  and  construction  by  him  of  the 

I8dd 

said  line,  and  that  subsequent  to  the  execution  of  both  of  said 

Jan    12 

'  contracts  the  said  Railway  Company,  on  the  1st  of  Jul)% 


Labbkn     1893,  mortgaged  the  land  grant  of  the  Company,  as  well  as 

Nblbon  <&  the  railway  line  and  appurtenances,  to  the  Manhattan  Trust 

Fort       Company,  for  the  purpose  of  securing  the  payment  of  bonds 

Railway    executed   and  negotiated   by   said   Railway  Company.      I 

understand  there  were   separate    mortgages   of    the  land 

grant   and    of    the   line,   though   executed   on    the  same 

day,   the   1st   of   July,    1893,   and  registered  on  the  5th  of 

October  following. 

I  have  been  obliged  to  take  this  statement  of  facts  from 
undisputed  portions  of  the  plaintiffs'  lien  affidavit  sworn  on 
the  6th  of  February,  1894,  and  admissions  properly  made 
by  counsel  during  the  argument.  Considering  the  very 
•Judgment  l^rg©  A'^aount  of  the  lien  claim,  i.e.,  over  $300,000.00,  it 
mccreight  j  ^^^^d  have  been  much  better  to  have  had  the  evidence 
taken  in  the  usual  manner  ;  but  I  think,  owing  to  the  very 
proper  course  adopted  by  counsel,  that  most,  if  not  all,  of 
the  important  questions  between  the  plaintiff  lien  holders 
and  the  mortgagees  may  be  decided  satisfactorily  on  the 
materials  before  us. 

In  the  year  1891  the  said  Railway  Company  was  incor- 
porated by  an  Act  of  the  Provincial  Legislature,  Cap.  58, 
and  the  B.C.  Railway  Act  of  1890,  Cap.  39,  was  made 
applicable  by  the  Special  Act. 

In  the  year  1893  the  Dominion  Legislature  passed  an 
Act,  Cap.  57,  respecting  the  said  railway.  It  was  declared 
"  to  be  a  work  for  the  general  advantage  of  Canada,"  and  to 
be  **a  body  corporate  and  politic  within  the  legislative 
authority  of  the  Parliament  of  Canada,  and  to  have  all  the 
franchises,  powers,*'  etc.,  conferred  upon  it  by  virtue  of  the 
B.C.  Act  of  1891,  Cap.  58,  but  subject  to  all  debts,  obliga- 
tions  or  liabilities  of  the  Company,  and  to  any  rights  in 
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any  suit   then    pending,  etc.,  and    in  particular  that  the  supbdocourt 
Railway  Act  of  Canada,  1888,  Cap.  29,  should  apply,  instead  crease,  .i. 

McCrbigbt,  J. 

of  the  B.C.  Railway  Act,  1890,  Cap.  39,  to  all   matters  and        

things  to  which  the  Railway  Act  of  Canada  would  apply  if 
the  Company  had  originally  derived  its  authority  to  con- 


struct  and    operate    its    railway    from    the   Parliament   of      Larben 

Canada,  and  as  though  it  were  a  railway  constructed,  or  to   Nelson  A 

be  constructed  under  the  authority  of  an  Act  passed  by  the       ^^^'^ 

./I.  Sheppabd 

Parliament  of  Canada,  etc.,  etc.  Railway 

The  Railway  Act  passed  in  1888,  Cap.  29  must,  there- 
fore, determine  the  rights  of  the  mortgagees  in  this  action, 
for  the  special  Act  of  the  Dominion  was  assented  to  on  the 
Ist  of  April,  1893,  and,  as  already  mentioned,  the  contract 
by  which  the  plaintiffs  claim  as  lienholders  was  not  executed 
until  the  11th  of  April  following. 

The  sections  of  the  Railway  Act  of  Canada,  1888,  Cap.  29, 
dealing  with  the  powers  to  borrow  money  by  debentures, 
bonds,  etc.,  to  be  secured   by  mortgage,  appear  to  be  sub-  j  , 
sections  93-8,  as  well  as   others   to  which    I    shall  refer         of 

'  McCrbioht,  J. 

presently.  By  section  95  the  bonds,  debentures,  or  other 
securities,  are  to  be  "  the  first  preferential  claim  and 
charge  "  upon  the  property  of  the  Company,  and  by  section 
143  they  take  precedence  even  over  the  lien  for  purchase 
money  unpaid  by  the  Company  when  they  purchase  land. 
This  provision  strongly  points  out  the  policy  of  the 
Dominion  in  securing  such  mortgages  in  the  fullest  possible 
manner,  for  a  vendor's  lien  can  be  enforced  by  sale  where 
a  mechanic's  lien  cannot.  See  King  v.  Alford^  9  Out.  643-54, 
a  case,  no  doubt,  present  to  the  draughtsman  of  the  Rail- 
way Act.  In  truth,  as  one  might  expect,  mechanics'  liens 
are  not  recognized  by  the  Dominion  Railway  Act,  nor  even, 
as  I  think  I  shall  shew  presently,  by  the  Provincial  Rail- 
way Acts,  especially  where  they  have  been  assisted  by  grants 
of  land  from  the  Government. 

Sections  278-80  of  the  Railway  Act,  1888,  Cap.  29,  deal- 
ing with  sales  of   a  railway  to   a  purchaser,  not  having 
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sufremkcoubt  corporate  powers,  are  quite  irreconcilable  with  the  Mechau- 
CREASE,  J.   ics'  Lien  Act,  1891,  Cap.  23.      See  especialh'^  sections  6  and 

McCreight,  J. 

16  of  the  latter  Act.      The  design  and  the  machinery  of 

the  two  Acts,  the  Dominion  and  Provincial,  cannot  possibly 
Jan.  12.  .  ^ 
co-exist. 


Larskn         The  judgment  of  the  County  Court  Judge  might,  I  think, 

Nelson  &   thus,  and  on  this  single  ground,  be  affirmed  ;  for,  of  course, 

Fort       ^  mechanic's  lien  is  a  mere  creation  of  the  statute  law,  and 

Shbppard 

Railway  ^^ere  is  no  privity  of  contract  between  the  plaintiffs,  Larsen 
&  Welsh,  and  the  N.  &  F.S.  Railway  Company  ;  but  inter- 
esting and  important  questions  as  to  the  validity  of  the 
alleged  lien  in  regard  to  the  Provincial  Act  were  argued 
at  such  length  and  with  so  much  care  that  it  may  be  only 
proper  to  take  notice  of  one  or  two  of  those  most  insisted 
on,  though  several  appeared  to  raise  difficulties  more  or 

less  formidable. 

Mr.  Hunter,  for  the  mortgagees,  argued  as  to  section  4  of 
the  Act  of  1891,  Cap.  23,  that  it  was  defectively  framed  so  as 
to  give  no  lien  in  respect  of  the  **  doing  or  causing  work  to 
Judgrnent  be  done  upon,  or  in  connection  with,  the  clearing,  exca- 
McCBETOHT,  J.  vating,  filling,  grading,  draining  or  irrigating  any  land  in 
respect  of  a  railway,  mine,  sewer,"  etc.  In  other  words, 
that  whilst  there  is  a  lien  enacted  or  created  correlative  to 
the  previous  member  of  the  section  dealing  with  the  "doing 
or  causing  work  to  be  done  upon  the  construction,  erection, 
alteration  or  repair,  either  in  whole  or  in  part  of,  or  in 
addition  to,  any  building,  erection,  wharf,  bridge,  or 
other  work,"  the  last  expression  being  construed  according 
to  the  well-known  maxim,  noscitur  a  sociis,  there  is  no 
correlative  to  the  latter  member  of  the  section  to  which  I 
have  above  referred,  and  so  no  lien  capable  of  being  created 
therefor.  And  whilst  the  objection  is  formidable,  accord- 
ing to  the  usual  rules  of  construing  statutes,  in  the  present 
case  I  am  by  no  means  sure  that  the  omission  of  a  lien  in 
respect  of  a  railway  was  altogether  undesigned. 

The  Provincial  Act  of  1891,  Cap.  58,  i.e.  the  Nelson  & 
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Fort  Sheppard  Railway  Company  Act,  1891,  incorporated  ^^^ojmr 
the  sections  of  the  B.C.   Railway  Act,   1890,  Cap.  39,   of  crease,  j. 

McCreioht,  J. 

which  section  9,  sub-section  3.  shows    the  company  may        

take   public  land   for  the  use  of  their  railway  and  works, 

with   the  consent  of  the  Lieutenant-Governor-in-Council, '_ '___ 

but  not  "  alienate  "  the  same,  and  by  sub-section   2  they     Laksen 
may  borrow  by  bonds  and  debentures,  and  secure  the  pay-   Nelson  & 
ment  of   the  same    by   mortgage   of   the  property   of    the  *"" 

Company,   including,   I    suppose,    all    such    lands.       See    Railway 
especially  1891,   Cap.  58,  sections  9,  10  and    17.      These 
provisions  are  favourable  to  borrowing  by  way  of  mort- 
gage, just  as  the  Can.  Railway  Act,  1888,  Cap.  29,  but  vvith 
as  little  intention  as  that  Act  discloses  of  practically  pre- 
venting the  making  of  mortgages,  by  allowing  mechanics' 
liens,  as  in  the  present  case,  of  enormous  amount.     Indeed, 
if  the  present  lien  of  $318,000.00  prevails,  mortgages,  as 
regards  B.C.  railways,  become  impossible,  especially  as  the 
mortgagee  will  have,  perhaps,  no  notice  of  the  intention  to 
create  such  liens  until  he  has  made,  perhaps,  enormous  judgment 
advances.     Larsen  <fe  Welsh  being  neither  owners  or  con-  mccbbioht,  j. 
tractors  are  not  affected  with  section  9  of  the  Lien  Act  of 
1891. 

A  better  illustration  of  the  destructive  character  of 
mechanics'  liens,  supposing  they  exist,  as  regards  railroads 
in  B.C.,  could  scarcely  be  found  than  in  the  present  case. 

An  additional  argument  against  the  probability  of  the 
B.C.  Legislature  having  intended  to  create  mechanics'  liens 
on  railways,  especially  those  which  are  assisted  by  Govern- 
ment, may  be  found  on  perusal  of  the  Mechanics'  Lien  Act, 
1891.  That  Act  took  away  the  lien  of  the  man  who 
furnished  materials,  or  the  material  man,  because  no  doubt 
such  lien  was  dangerous  to  a  mortgagee  or  purchaser,  and 
it  retained  only  the  lien,  which  was  more  easily  guarded 
against.  It  would  be  a  strange  contradiction  if  the  Legis- 
lature contemplated  in  the  same  enactment  that  in  the  case 
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of  a  railway  there  might  be  a  secret  mechanics'  lien  to  the 
CREA8E  J.   amount  of  $300,000.00  or  $400,000.00. 

'         The  mode  of  legislation  to  be  found  in  section  4  of  the 

1895 

Mechanics'  Lien  Act  of  1891  is  unfortunate,  and  I  fear,  in 
''         the  present  case,  disastrous,  but  is,  after  all,  only  similar 


Labsen      perhaps  to  what  I  gather  even  the  Imperial  Legislature  is 
Nelson  &  obliged  to  permit,  see  Knill  v.  Towae,  24  Q.B.D.  at  pp.  195- 

FoBT       9g^  where  Mr.  Justice  Matthew  says,  evidently  in  a  tone 
Shbppard 
Railway    ^^  regret,  alluding  to  the  complicated  and  obscure  manner 

in  which  Acts  are  now  drawn :  ''  It  has  indeed  been 
suggested  that  to  legislate  in  this  tashion,  keeping  Parlia- 
ment, in  truth,  in  ignorance  of  what  it  is  about,  is  the  only 
way  in  which,  at  the  present  day,  legislation  is  possible." 
But  I  may  add,  as  he  has  done,  that  it  is  unfortunate  that 

Judgment    such  a  mode  of  legislation  should  be  adopted   "  in  practical 

mccrkioht,  j.  matters  of  every  day  concern." 

However  this  may  be,  I  think  this  case  may  be  decided 
on  Dominion  legislation,  and  I  am  not  sure  that  I  should 
have  alluded  to  Provincial  legislation  except  out  of  respect 
to  the  elaborate  arguments  which  have  been  addressed  to 
us,  and  the  judgment  of  the  learned  County  Court  Judge 
must  be  affirmed,  though  not  for  his  reasons,  with  costs.  I 
give  no  opinion  as  to  ground  on  which  he  decided. 

Appeal  dismissed  with  costs. 
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HAGGERTY  v.  THE  CITY  OF  VICTORIA.  mccmioht.  j. 

1895 
Municipal  Corporation — Discretion  of  to  refuse  lowest  tender  for  contract  work 

— Mandamus — Injunction,  July  11. 


Acts  within  the  discretionary  powers  of  a  Municipal  Council  are  not    Hagobbty 

subject  to  judicial  control,   except  where  fraud  is  imputed  and  v. 

shewn,  or  there  is  a  manifest  invasion  of  private  rights.  Victobia 

Injunction  to  restrain  the  Corporation  from  proceeding  with  a  contract 

awarded  to  other  than  the  lowest  tenderer,  refused,  and  action 

dismissed. 

iilOTION  for  injunction.  The  plaintiff^s  claim  was  for  a 
declaration  that  the  action  of  the  Council  of  the  Corporation 
of  the  City  of  Victoria  in  awarding  the  contract  for  the 
construction  of  the  Beaver  Lake  cofferdam,  filter  beds  and 
reservoir,  to  Messrs.  Walkeley,  King  &  Casey  at  the  amount 
of  their  tender  therefor,  $83,500.00,  was  unreasonable, 
improper  and  unlawful,  the  plaintiff  having  put  in  a  tender 
fulfilling  all  the  preliminaries  and  requirements  called  for  Statement, 
to  do  the  work  for  $66,943.00 ;  and  for  an  order  restraining 
the  defendants  from  executing  or  further  proceeding  with 
the  said  contract,  or  having  any  work  done  or  money 
expended  thereunder.  In  the  advertisement  calling  for 
tenders  there  was  the  reservation  that  the  lowest  or  any 
tender  would  not  necessarily  be  accepted. 

J,  Stuart  YateSy  for  the  plaintiffs,  cited  Turner  v.  Wright, 
6  Jur.  N.S.  809  ;  New  London  v.  Brainard,  22  Connect.  552. 

D,  M,  Eberts,  A.-O.,  for  the  defendant. 

McCreight,  J.  :  This  is  a  motion  for  an  injunction,  and 
first  for  a  declaration  that  the  action  of  the  City  Council 
which  resulted  in  awarding  a  contract  to  Messrs.  Walkley,  Judgment. 
King  &  Casey,  was  unreasonable  and  improper  ;  and  then 
an  injunction  to  restrain  the  Council  from  proceeding  with 
such  contract. 
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McCBEiGHT,  J.      i^  seems  thai  the  tender  of  Hagperty,  which  is  the  lowest 

1895.       tender,    was    |()6,943.00  ;    John    Dean,    $88,800.00 ;    and 

July  11.     Walkley,  King  &  Casey,  $83,500.00.     There  is  no  suggestion 

Haggbrty    ^^  improper  motive  on  the  part  of   the  Council  ;  on   the 

V  CTOR       contrary,  it  appears  from  an  affidavit  of  Storey  read  on 

behalf  of  the  plaintiff,  that  the  special  committee  submitted 

a  report  signed  by  the  Mayor,  Alderman  Bragg,  the  Water 

Commissioner,  and  the  Engineer  in  charge,  to  the  effect 

that  the  tender  of  Messrs.  Walkley,  King  &  Casey  was  the 

lowest  for  which  the  work  could  be  satisfactorily  done. 

The  consideration  of  the  report  was  deferred,  and  it  was 
finally  adopted  by  the  Council.  I  have  no  power  to  inter- 
fere in  such  a  case.  The  discretionary  powers  of  the 
Judgment.  Council  are  not  subject  to  judicial  control,  except  where 
the  power  is  exceeded  or  fraud  imputed  and  shown  or 
there  is  a  manifest  invasion  of  private  rights.  Dillon 
on  Corporations,  4th  Ed.,  Vol.  I.,  Sec.  94,  p.  152,  and 
see  further.  Sec.  95,  p.  154,  where  it  is  said  that  "  gener- 
ally judicial  tribunals  will  not  interfere  with  municipal 
corporations  in  their  internal  policy  and  administrative 
government,  unless  they  are  transcending  their  powers, 
or  some  clear  right  has  been  withheld  or  wrong  perpetrated 
or  threatened. '' 

The  same  authority  states,  at  p.  1,015,  section  833,  that 
mandamus  is  held  not  to  lie  to  enforce  the  award  of  a  con- 
tract to  the  lowest  tender. 

Motion  refused  with  costs. 
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IN  THE  MATTER   OF  THE  HORSEFLY  MINING  CO.  pj;llcourt. 


In  Re  Supreme  Court  Reference  Act,  1891.  i895. 

*•  CourC — •*  Jvidje  "  —  Reference  to  particular  Judge — Whether  authorized  hy      ^^^7  25. 


statutory  pawer  to  refer  to  the  Supreme  Court.  „ 

By  the  Supreme  Court  Reference  Act,  1801,  section  1,  "  The  Lieutenant-     Hobsbfly 
Governor-in-Ooimcil  may  refer  to  the  Supreme  Court  of  British  Mining  Oo 
Columbia,  or  to  a  Divisional  (^ourt  thereof,  or  to  the  Full  Court, 
for  hearing  and  consideration,  any  matter  which  he  thinks  fit  to 
refer,  and  the  Court  shall  thereupon  hear  and  consider  the  same." 

Under  this  Statute  the  Lieutenant-Govemor-in-Council  assumed  to 
refer  a  certain  question  and  issue  **  to  the  Honourable  Mr.  Justice 
Drake  for  decision  and  report." 

On  appeal  to  the  Full  Court  from  the  report  of  Mr.  Justice  Drake  : 

Held,  That  there  was  no  power  to  refer  otherwise  than  to  the  Supreme 
Court,  and  that  the  proceedings  appealed  from  before  Mr.  Justice 
Drake  were  coram  iwnjudice. 

Appeal   from    a   report  of    Mr.   Justice  Drake  upon  a  Statement, 
reference  to  him   as  under  the  Supreme  Court  Reference 
Act,  1891. 

A.  L,  Belyea^  for  the  appeal. 

E.  V.  Bodwell  and  Lindley  Crease,  contra. 

Crease,  J.  :  After  hearing  the  arguments  of  counsel  on 
both  sides  in  the  appeal  submitted  to  us,  and  the  document- 
ary evidence  before  us,  I  am  of  opinion  that  from  the  terms 
of  the  reference  under  Order-in-Council  decreeing  reference  .judgment 
to  a  Judge  by  name  simply  and  not  to  **  the  Supreme  Court,"  ^^ 
that  a  reference  to  such  Judge  and  his  decision  thereunder 
are  not  a  reference  and  decision  made  in  conformity  with 
the  Supreme  Court  Reference  Act,  1891,  and  are  therefore 
null  and  of  none  effect  as  such. 

Section   1  of  that  Act  prescribes  that  **  the   Lieutenant- 
Governor-in-Council  may   refer  to  the  Supreme  Court  of 
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FULL  COURT.  British  Columbia,  or  a  Divisional  Court  thereof,  or  to  the 

1895.       Full  Court,  for  hearing  and  consideration  any  matter  which 

July  25.     he  thinks  right  to  refer,  and  the  Court  shall  thereupon  hear 


jjjj        and  consider  the  same." 
Horsefly       «<  Section  5.   The  opinion  of  the  Court  shall  be  deemed  a 

Mining  Co    .     _  -    ,      y>.  i  i     i     ii  ,        i         - 

judgment  of  the  Court,  and  an  appeal  shall  be  therefrom  as 
in  the  case  of  a  judgment  in  an  action." 

In  all  our  Statutes  and  Rules  of  Court  whenever  the  word 
*' Court"  is  used,  unless  otherwise  specially  provided  by 

Judgment  . 

of  statute,  the  Court  referred  to  is  intended,  and  not  a  Judge. 
CREABB.  J.  j^  ^ji  these  when  the  power  conveyed  is  intended  to  be 
conferred  on  a  Judge  alone  as  well  as  on  the  Court,  the 
words  "  Court  or  a  Judge  thereof  "  are  employed.  The 
other  grounds  of  appeal  were  not  argued,  and  there  are 
no  costs. 

McCreight,  J.  :    I  think  that  as  the  Statute  of  1891,  Cap. 

5,  Sec.  1,  whilst  referring  to  "the  Supreme  Court  of  British 

Columbia,  or  to  a  Divisional  Court,  thereof  or  to  the  Full 

Judgment    Court,"  does  not  authorize  reference  to  a  Judge  or  such  Judge 

^^  ^}       f  as  the  Lieutenant-Governor-in-Council  shall  direct,  therefore 

McCrkight,  J.  ' 

the  matter  could  not  be  dealt  with  by  Drake,  J.  I  may 
add  that  the  distinction  between  the  Court  and  a  Judge  is 
carefully  preserved  in  all  Statutes  and  Rules  relating  to 
proceedings. 

Walk  KM,  J.  :  By  the  Supreme  Court  Reference  Act,  1891, 
Sec.  1, "  the  Lieutenant-Governor-in-Council  may  refer  to  the 
Supreme  Court  of  British  Columbia,  or  to  a  Divisional  Court 
thereof,  or  to  the  Full  Court,  for  hearing  and  consideration, 

Judgment    any  matter  which  he  thinks  fit  to  refer,  and  the  Court  shall 

WALKEM,  J.  thereupon  hear  and  consider  the  same." 

By  Sec.  2,  "  The  Court  is  to  certify  to  the  Lieutenant- 
Governor  its  opinion  on  the  question  referred,  with  the 
reasons  therefor,  which  are  to  be  given  in  like  manner  as 
in  the  case  of  a  judgment  in  an  ordinary  action  ;  and  any 
Judge  who  differs  from  the  opinion  of  the  majority  may, 
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in  like  manner,  certify  his  opinion,  with  his  reasons  there-  fulloourt. 
for,  to  the  Lieutenant-Governor-in-Council.  1895. 

By  Sec.  5,  '*  The  opinion  of  the  Court  shall  be  deemed  a     July  25. 


judgment  of  the  Court,  and  an  appeal  shall  be  tlierefrora  as         ^^ 
in  the  case  of  a  judgment  in  an  action.*'  Horsefly 

The  issues  and  questions  referred  to  Mr.  Justice  Drake 
were  those  respecting  the  proposed  renewal  of  a  mining 
lease  in  favour  of  the  Horsefly  Mining  Company,  which 
renewal  was  opposed  by  certain  free  miners  ;  and  also  some 
of  the  covenants  in  the  subsisting  lease,  which  were  attacked 
on  behalf  of  the  same  miners,  on  the  alleged  ground  that 
they  were  ultra  vires. 

We  are  all  of  opinion  that  a  discussion  of  the  objections 

raised  by  the  miners  would  be  needless,  as  the  reference 

made  to  Mr.  Justice  Drake  was  not  made  in  accordance 

with  the  provisions  of  the  first  section  of  the  Statute,  for    -   , 

^  Judgment 

that  section  requires  that  the  reference  should  be  made  to         of 

one  of  the  three  tribunals  as  designated,  viz.  :  the  Supreme 

Court  of  British  Columbia,  the  Divisional  Court,  or  the 

Full  Court.     Now,    neither  one  of  these  tribunals  is  Mr. 

Justice  Drake.     He  is  a  member  or  Judge  of  all  of  them, 

but  the  statute  does  not  say  that  the  reference  may  be  made 

to   any    of   the   several    Courts    or   to   any  Judge  thereof. 

Moreover,  section  2  of  the  Act  contemplates  that  the  Court 

whether  a  Supreme,  Divisional,  or  Full  Court,  shall  consist 

of  three  or  more  Judges,  for  it  provides  for  the  contingency 

of    a  difference  of   opinion  occurring   between    them,    by 

stating  that  any  Judge  who  differs  from  the  majority  may 

certify  his  opinion  and  reasons  therefor  to  the  Lieutenant- 

Governor-in-Council. 

The   reference,  consequently,  conferred    no   jurisdiction 

upon  Mr.  Justice  Drake,  and  his  report  therefore  should, 

as  an  abortive  judgment,  be  vacated.     No  order  should  be 

made  as  to  costs. 

Appeal  alloxved. 
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LAI  HOP  V.  JACKSON. 

Voluntary  aettlemenl — Creditors*  suit — Settlor  solvent  at  date  of  settlement — 

Liability  incurred  subsequently IS  Eliz,  Cap,  5 — Settlor  engaging  in 

hazardous  undertaking. 

Where  a  settlor,  not  indebted  at  the  time,  transfers  the  bulk  of  his 
property  shortly  before  engaging  in  a  trade  of  hazardous  character, 
such  settlement  may  be  declared  void  as  against  subsequent  credit- 
ors, and  the  burden  of  proof  of  bona  fides  of  the  settlement  rests  on 
the  settlor — following  Mackay  v.  Douglas^  L-R.  14  Eq.  108. 


A. 


.CTION  by  the  plaintiff,  a  judgment  creditor  of  the 
defendant,  W.  R.  Jackson,  to  set  aside  a  bill  of  sale  from 
him  to  his  wife,  the  defendant,  Mary  Jackson,  as  fraudulent 
and  void  as  against  the  plaintiff,  under  13  Elizabeth,  Cap.  5. 
The  bill  of  sale  was  made  on  the  14th  of  July,  1894,  and 
duly  registered  within  the  twenty -one  days,  as  required  by 
the  Bills  of  Sale  Act.  It  covered  the  whole  of  the  defend- 
Statement.  ant's  property,  consisting  of  an  undivided  half-interest  iii 
a  certain  liquor  saloon,  and  his  household  goods  and  effects. 
The  plaintiff's  judgment  was  obtained  on  the  18th  day  of 
October,  1894,  the  action  being  for  the  price  of  certain 
opium  sold  and  delivered  to  him  on  the  16th  day  of  August, 
1894.  The  bill  of  sale  in  question  was  admittedly  made 
without  consideration.  The  action  was  tried  before 
Drake,  J.,  without  a  jury,  on  the  30th  day  of  July,  1895. 

The  defence  was  that  the  transfer  was  made  when  the 
defendant  was  in  solvent  circumstances  and  not  in  con- 
templation of  insolvency,  and  was  bona  fide  and  without 
intent  to  defraud  present  or  future  creditors.  The  facts 
more  fully  appear  from  the  judgment. 

E.  V.  Bodwellf  for  the  plaintiff. 
A,  L,  Belyea,  for  the  defendants. 


Judgment.       Drake,  J.:     The  plaintiffs  are  judgment  creditors  of  W. 
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R.  Jackson,  by  virtue  of  a  judgment  obtained  on  the  15th  drake, j. 
October,  1894.  1895. 

The  judgment  was  given  in  respect  of  a  note  drawn  by  July  SO. 


two   defendants  in   favour  of  the  plaintiffs   on    the  16th     l^j  jj^p 
August,   1894.     The  defendant,  prior  to   10th  July,  1894,     jj^^^^ 
was   one-half   owner  of   the   Delmonico   Saloon,   and   the 
furniture  and  fixtures  belonging  to  a  hotel  of  that  name.  On 
that  day  he  made  a  conveyance  to   his  wife  of   all   his 
interest  therein,  as  well  as  of  the  furniture  in  his  residence. 

No  consideration  passed  for  these  deeds,  and  they  were 
not  given  as  security  for  any  money  owing  by  him  to  his 
wife.  The  deeds  were  registered,  and  the  defendant  con- 
tinued to  carry  on  the  business  in  the  hotel  and  saloon 
without  any  change,  and  the  house  was,  and  still  is,  in  his 
name. 

He  alleges  that  in  all  matters  he  was  agent  for  his  wife, 
but  he  never  accounted  to  her  for  the  returns  of  the  busi-  Judgment, 
ness,  or  consulted  her  in  respect  of  the   supplies  ordered 
and  debts  incurred. 

The  business  of  the  saloon  had  been  going  behind  since 
March,  1894,  since  which  time  there  were  no  profits  made. 
The  defendant  had  no  other  property  except  some  shares 
in  the  schooner  Triumph,  which  also  stood  in  his  wife's 
name,  and  this  interest  was  sold  in  January,  1895,  and  the 
proceeds  used  by  the  defendant  in  the  business. 

The  defendant  alleges  that  at  the  time  he  executed  these 
deeds  to  his  wife  he  only  owed  current  accounts  estimated 
at  about  $1,000.00,  but  that  all  the  debts  then  owing  have 
since  been  paid.  The  defendant  apparently  had  opium 
transactions  with  others  before  the  transaction  which 
resulted  in  the  judgment ;  but  he  had  none  with  the 
plaintiffs  previously. 

These  opium  transactions  were,  in  fact,  smuggling  opium 
into  the  United  States,  the  profits  of  which  were  large  and 
the  risk  great. 

The  defendant  states  that  a  man   named   Jocelyn   asked 
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DRAKB,  J.  him  to  advance  the  money  to  buy  opium,  which  he  refused, 
alleging  he  had  not  the  cash,  but  said  he  would  give  his 
note  at  a  month.  Afterwards  he  went  with  Jocelyn  to  the 
plaintiffs  and  signed  the  note,  but  had  no  conversation 
with  Lai  Hop  about  it. 

Man  Chung,  the  Chinaman  who  carries  on  the  business 
in  the  name  of  the  plaintiffs,  states  that  he  wanted  cash  for 
the  opium,  and  the  defendant  said  he  had  the  money  but 
wanted  it  for  fan-tan,  a  gambling  game  ;  and  he  further 
told  him  he  was  the  owner  of  the  saloon  which  the  witness 
knew  ;  and  on  the  strength  of  these  statements  the  plaintiffs 
took  his  note  at  thirty  days.  I  am,  on  this  evidence, 
inclined  to  place  more  credit  on  Man  Chung's  statement 
than  that  of  the  defendant. 

The  opium  was  handed  to  Jocelyn,  and  the  defendant 
says  he  was  to  have  half  the  profits,  if  any,  for  finding  the 
money.  This  transaction,  in  my  opinion,  was  a  hazardous 
speculation,  and  outside  the  defendant's  legitimate  business. 

I  do  not  think  it  was  actually  in  contemplation  at  the 
time  of  the  assignment  to  the  wife,  but  it  was  similar  busi- 
ness to  that  which  he  had  done  on  previous  occasions,  and 
which  he  might  do  again.  I  cannot  distinguish  this  case 
from  Mackay  v.  Douglas^  L.K.  14  Eq.  106,  where  it  was  held 
that  when  a  settlor  takes  the  bulk  of  his  property  out  of  the 
reach  of  his  creditors  shortly  before  engaging  in  a  trade  of 
a  hazardous  character,  such  settlement  may  be  set  aside  in 
a  suit  on  behalf  of  creditors  who  became  such  after  the 
settlement,  although  there  are  no  creditors  whose  debts 
arose  before  the  date  of  the  settlement,  and  though  when 
the  settlement  was  made  it  was  doubtful  whether  the 
arrangements  under  which  the  settlor  was  to  engage  in  the 
business  would  take  effect  ;  and  the  burden  rests  upon  the 
settlor  of  shewing  that  he  was  in  a  position  to  make  it. 

It  is  not  necessary  to  shew  that  the  settlor  contemplated 
becoming  indebted  at  the  time  he  made  the  agreement. 

This  case  was  followed  in  Ex  parte  Russell,  19  Ch.  D.  588, 


Judgment. 
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where  Lindley,  L.J.,  says  that  Mackay  v.  Douglas  is  one  of    p«akb,  j. 
the   most  valuable   decisions  we    have    on   the  statute  of       1896. 
Elizabeth.     In  this  case  the  defendant  was  not  only  carry-     July  80. 
ing  on  a  hazardous  business,  but  was   open  to  an  offer  to     l^j  jjop 
extend  it,  and  he  said  to  himself  :  "  If  I  succeed  I  shall     jj^^^^^y 
make  a  large  sura  for  myself ;  and   if   I  fail,   my  creditors 
will  have  to  bear  the  loss."     This   is  the  very   thing  the 
statute  of  Elizabeth  was  meant  to  prevent. 

In  Ex  parte  Mercer,  17  Q.B.D.  290,  on  which  the  defendant 
relied,  the  facts  were  very  different.  At  the  time  the 
defendant  made  the  settlement,  it  was  shown  that  he  was 
able  to  pay  his  debts  without  the  aid  of  the  property  com- 
prised in  the  settlement.  This  fact  alone  would  have  a 
distinct  bearing  on  the  ultimate  result. 

Then  the  defendant  had  parted  with  everything  he 
possessed,  and  could  not  pay  one  dollar  of  the  debts  due 
by  the  business  he  had  been  carrying  on.  He  did  pay  Judgment, 
them,  but  clearly  not  out  of  his  own  funds,  but  out  of  the 
property  transferred  to  his  wife.  This  transfer  undoubtedly 
would  hinder  delay  and  defeat  creditors  if  it  was  intended 
to  have  any  binding  effect.  That  it  did  not  do  so  was  not 
owing  to  the  deed,  but  to  the  manner  the  defendant  acted 
after  the  execution  of  the  deed.  It  is  enough  if,  at  the  date 
of  the  settlement,  the  settlor  was  not  in  a  position  actually 
to  pay  his  creditors.  The  law  will  infer  that  the  settlement 
was  made  to  defeat  them.  Taylor  v.  Coenen^  1  Ch.  D.  636  ; 
Ridler  v.  Ridler,  22  Ch.  D.  74.  I  think  the  clear  inference 
here  is  that  the  settlement  was  made  to  protect  his  property 
against  creditors ;  it  was  made  without  consideration,  and 
was  not  bona  fide. 

There  must  be  judgment  for  the  plaintiffs,  with  costs,  to 
set  aside  both  the  bills  of  sale,  subject,  nevertheless,  to  the 
mortgage  to  the  Hudson's  Bay  Company.  As  to  that,  there 
should  be  an  account  in  case  the  parties  cannot  agree. 

Judgment  for  plaintiff. 
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Statement. 


MASON  V.  NASON. 

Practice — Judgment  in  default  of  defence — Specially  endorsed  writ — Demand 
for  statement  of  claim — Rules  7S,  28t  fc),  24^ — Costs. 

The  claim  endorsed  on  the  writ  of  summons  was  for  a  liquidated 
amount,  but  did  not  ft\ye  the  dates  and  items  of  credits.  The 
defendant  entered  an  appearance  upon  which  was  a  note  demand- 
ing a  statement  of  claim,  but  did  not  serve  on  the  plaintiff  such 
demand  as  provided  by  S.C.  Rule  182.  The  plaintiff  signed  judgment 
in  default  of  a  defence. 

Upon  application  to  set  aside  the  judgment : 

Heldj  per  Drake,  J.,   granting  the  application,  that  the  writ  was  not 

specially  endorsed  as  not  shewing  dates  and  items  of  goods  sold  or 

credits. 

On  appeal  to  the  Divisional  Court  (Crease  and  McCreight,  JJ.) : 

Heidi  reversing  Drake,  J.,  and  allowing  the  appeal :  That  to  obtain 
judgment  in  default  of  defence  it  is  not  necessary  that  the  writ  of 
summons  should  be  specially  endorsed. 

Semble,  An  endorsement  on  a  writ  of  summons  claiming  balance  due 
on  a  promissory  note  giving  particulars  of  the  note  but  not  of  the 
credits,  is  a  good  special  endorsement. 

Appeal  by  the  plaintiff  Mason,  executrix  of  Joseph 
Mason,  from  an  order  of  Drake,  J.,  setting  aside  the 
judgment  signed  by  her  in  default  of  defence. 

The  writ  of  summons  was  endorsed  with  a  claim  for 
$7,103.71,  being  for  balance  of  principal  and  interest  due 
on  a  promissory  note,  giving  particulars,  and  for  "  balance 
for  mining  supplies  sold  and  delivered  due  at  tliis  date,  as 
per  account  rendered."  without  giving  any  items  ;  credit 
was  given  for  two  payments  of  $1,000.00  and  $5.00,  but  the 
dates  of  such  payments  were  not  given,  and  also  for  amount 
of  "  contra  account,  $369.30,''  without  giving  any  dates  or 
items,  and  for  **  Alabama  Company's  account,  $109.00," 
without  specifying  what  the  account  was  for. 

The  defendant,  on  March  5th,  1895,  entered  an  appear- 
ance, the  memorandum  thereof  containing  a  note  requiring 
a  statement  of  claim,  but  did  not  serve  the  plaintiff  with 
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any  notice  requiring  a  statement  of  claim  ;  and  on  March    drake,  j. 

27th,  1895,  the  plaintiff,  without  delivering  a  statement  of       1895. 

claim,  signed  the  judgment.      On  April    26th,  defendant     April29. 

took  out  a  summons  to  set   aside  the  judgment,   and  the  divisional 

application  was,  on  April  29th,  1895,  heard  before  Drake,      ^^^^^' 

J.,  who  gave  the  folowing  judgment :  July  23. 

Mason 
Drake,  J.  :   The  plaintiff,  in  her  representative  capacity,         v, 

sues  Mrs.  Nason,  in  her  representative  character,  for  balance 

due  on  a  promissory  note  due  August,  1885,  and  also  for 

goods  sold  and  delivered.     Mason  died  in  1890.     The  claim 

alleges  a  payment  in  1891  of  $5.00  on  the  note.     This  would 

be  after  the  death  and  may  or  may  not  be  sufficient  to  avoid 

the  Statute  of  Limitations.     The  claim  for  goods  sold  and 

delivered  is  entered  July  29th,  1891,  "  To  balance  of  account 

due  on  this  date,"  and  credit  is  given  August  2nd,  by  two 

other  accounts.     On  this  latter  claim  it  is  not  clear  that  the 

supplies  were  furnished  to  deceased  Nason  in  his  lifetime 

or  to  the  executrix  in  her  personal  capacity.     If  the  latter, 

although  the  action  would  lie  the  claim  should  shew  the  Judgment 

distinction.  dbake,j. 

The  dates  and  items  of  goods  sold  should  be  given  in 
every  case  in  order  that  the  defendant  may  be  in  a  position 
to  know  what  the  claim  actually  is,  in  order  to  admit  or 
deny  liability,  Parpaite  Freres  v.  Dickinson,  38  L.T.  178  ', 
Smith  V.  Wilson,  5  C.P.D.  25  ;  Walker  v.  Hicks,  3  Q.B.D.  8. 
When  the  defendant  was  sued  on  balance  due  on  a  promis- 
sory note  he  was  held  entitled  to  particulars  of  payment, 
Manchester  Advance,  &c.,  Company  v.  Walton,  68  L.T.  167. 
The  defendant  entered  an  appearance  and  demanded  a 
statement  of  claim,  notwithstanding  judgment  was  entered 
for  want  of  defence. 

I  think  the  writ  is  not  a  specially  endorsed  writ  and  the 
judgment  must  be  set  aside  with  leave  to  the  defendant  to 
defend.     Costs  to  be  defendant's  costs  in  any  event. 

Judgment  set  aside. 


174  BRITISH    COLUMBIA  REPORTS.  [Vol. 

DRAKB^j.         From  this  judgment  the  plaintiff  appealed  to  the  Divis- 

18»5.        ional  Court.     The  grounds  of  appeal  were  :   That  the  writ 

April 29.     was  specially  endorsed  ;  that  no  statement  of  claim  having 

DIVISIONAL  been  demanded  the  plaintiff  was  entitled  to  sign  judgment ; 

COURT 

■      that  the  plaintiff  had  been  guilty  of  laches  and  had  acqui- 

July  28.     esced  in  the  judgment :  that  the  defendant  had  not  properly 
Mabon      appeared  to  the  writ  of  summons  ;  and  that  in  any  event 
Nabon      the  judgment  for  the  claim  on  the  promissory  note  should 
stand. 

The  appeal  was  argued  before  ('rease  and  McCreight, 
JJ.,  on  the  12th  of  May,  1895.  Judgment  was  rendered  on 
the  23rd  of  July,  1895. 

L.  P.  Duffy  for  the  appeal :  The  writ  is  specially  endorsed. 
Aston  V.  HurwitZy  41  L.T.  521  ;  Bickers  v.  Speight^  22  Q.B.D. 
7;  Supreme  Court  Rules,  Appendix  C.  Sec.  IV. ;  Myatt  v.  Green, 
13  M.  &  W.  377  ;  Hobson  v.  Mtddleton,  6  B.  &  C.  295 ;  Miller 
V.  Keane,  24  L.  R.  Ir.  49  ;  Iggulden  v.  Terson,  2  D.P.C.  277  ; 
Manchester  v.  Walton  5  R.  147.  No  demand  for  a  statement 
of  claim  having  been  served  plaintiff  was  entitled  to  sign 
Argument,  judgment  in  default  of  defence,  Supreme  Court  Rules  182— 
196-242-246  Ann.  Prac.  1895,  pp.  515-225-311  ;  Odgers  on 
Pleading,  Ed.  1892,  p.  210  ;  Bullen  &  Leake,  Ed.  1885,  Pt.  II. 
pp.  2-37  ;  Smith  v.  Wilson,  4  C.P.D.  392  ;  Bissett  v.  Jones, 
32  Ch.  D.  635. 

W.  J.  Taylor,  contra:  The  writ  is  not  specially  endorsed 
and  therefore  not  a  statement  of  claim  under  Order  XX., 
Rule  1,  Ann.  Prac.  1895,  p.  507.  Particulars  of  dates  and 
items  are  indispensable,  Manchester  Advance  Company  v. 
Walton,  68  L.T.  167  ;  Parpaite  Freres  v.  Dickinson,  38  L.T. 
178;  Walker  v.  Hicks,  3  Q.B.D.  8;  defendant  is  entitled 
also  to  particulars  of  a  lump  sum  credit,  Godden  v.  Corsten^ 
28  W.R.  305.  As  a  matter  of  practice  a  demand  for  a  state- 
ment of  claim  is  seldom  served,  the  plaintiff  has  to  search 
appearance,  and  the  note  requiring  a  statement  of  claim 
endorsed  on  the  appearance  by  the  defendant  is  sufficient 
notice  of  the  demand. 
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Creask,  J.  :    This  is  an  appeal  from  the  order  of  Mr.  drakk,j. 

Justice  Drake,  of  29th  April,  1895,  setting  aside  the  judg-  1895. 

ment  obtained  by   plaintiff  on   27th  March,  1895,  and  all  April 29. 

subsequent  proceedings  thereunder,  on  the  ground  that  the  divisional 

COURT 

writ  of  summons  in  this  action  was  not  specially  endorsed.  ' 

The  action  in  this  case  was  by  plaintiff,  executrix  of  Mason,  • 


against   the   defendant,   executrix   of  Nason,  for  $7,103.71      Mason 
balance  due  on  a  promissory  note  made  by  Nason  on  12th      Nabon 
August,  1885,  for  |3,846.85  and  interest  at  one  per  cent,  per 
month   until  paid,   of  which  Mason  at  his  death  was  the 
lawful  holder  for  value. 

The  amounts  due  on  this  note  and  certain  credits  on 
account,  year  by  year  from  1885  down,  and  an  account  for 
mining  supplies  sold  and  delivered  by  Mason  to  Nason  in 
July,  1891,  and  two  credits  thereon,  were  endorsed  on  the 
writ.     There  was  no  separate  statement  of  claim. 

There  were  two  points  argued  with  much  persistence  and 
pressure  of  authority  by  defendant's  counsel,  which  call  for  judj^nent 
comment  now,  but  cannot  I  think  be  sustained  as  invali-         of 

CRBA8B.    J. 

dating  Mrs.  Mason's  judgment.  These  were  :  (1)  That  the 
writ  is  not  a  specially  endorsed  writ  and  that  the  validity 
of  the  judgment  is  dependent  on  that.  (2)  That  defendant 
ought  to  have  received  a  statement  of  claim  under  Order 
XX.  Rule  1.  As  to  the  first  point,  an  examination  of  the 
Supreme  Court  Rules  will  be  a  sufficient  answer. 

Take  first,  Order  XIV.  S.C.  Rule  83.  That  shews  the 
course  to  be  pursued  under  the  summary  proceeding  for 
obtaining  final  judgment  on  a  specially  endorsed  writ.  It 
necessitates  an  application  to  a  Judge  (on  affidavit  verifying 
the  cause  of  action  and  the  amount,  and  that  affiant  believes 
there  is  no  defence)  for  leave  to  sign  final  judgment  for  the 
amount  so  endorsed  with  interest  and  costs.  That  is  evi- 
dently not  the  course  adopted  here. 

Supreme  Court  Rule  73,  which  treats  of  "  Default  of 
appearance,"  is  applicable  where  the  writ  of  summons  is 
not  confined  to  specially   endorsed  writs  (as  under  Order 
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DRAKK,  J.    XIV.)  but  applies  where  the  writ  is  "  endorsed  for  a  liqui- 

1895.       dated  demand  whether  specially  or  otherwise/'  and  therefore 

April 29.     is    not   confined  to  writs  specially  endorsed.     Where  the 

DIVISIONAL  plaintiff's  claim  can  be  considered  as  only  for  "  a  debt  or 

COURT 

liquidated  demand,"  like  the  old  action  for  debt,  before  the 

July  23 

'  Common  Law  Procedure  Act  of  1892,  sections  25-7,  intro- 

Mason      duced  the  summary  proceedings  for  final  judgment  on  a 
Nabon      specially  endorsed  writ  under  Rule  15,  which  I  have  des- 
cribed, then  Rule  242  of  Order  XXVII.  will  apply. 

A  subsequent  Rule  (246)  deals  with  the  case  where  the 
plaintiff's  claim  is  for  "  a  debt  or  liquidated  demand  and 
for  detention  of  goods  and  pecuniary  damages  or  pecuniary 
damages  only." 

This  rule  cannot  possibly  be  taken  to  mean  that  the  words 
"  a  debt  or  liquidated  demand  "  are  to  be  confined  to  the 
"  debt  or  liquidated  demand  "  and  nothing  else  which  is 
required  of  a  specially  endorsed  writ  under  Order  III.,  Rule 
15,  where  "  the  plaintiff  seeks  merely  to  recover  a  debt  or 
Judgment  liquidated  demand  in  money  payable  by  the  defendant." 
CBBA8E,  J.  From  a  consideration  of  these  rules  and  the  facts  of  this 
case,  I  think  judgment  was  rightly  signed  in  default  of 
pleading,  and  that  it  is  unimportant  whether  the  endorse- 
ment in  the  present  case  is  a  good  special  endorsement  or 
not.  This  construction  is  sustained  by  the  practice  in 
England  under  identically  the  same  rules  (Annual  Practice, 
1894,  225). 

After  declaring  that  special  endorsement  is  a  condition 
precedent  to  judgment  in  default  of  defense,  where  defend- 
ant appears  and  demands  statement  of  claim,  and  plaintiff 
relies  solely  upon  the  endorsement  of  the  writ,  and  Supreme 
Court  Rule  182,  it  was  held  in  Bisaett  v.  Jo7i6«,  32Ch.  D.  635, 
that  special  endorsement  is  not  otherwise  a  condition 
precedent  to  judgment  in  default  of  pleading  under  Order 
XXVII.,  Rules  2-3-6-7-9,  which  are  the  same  as  our  own 
rules.  Although  in  this  case  a  good  special  endorsement 
was  not  necessary,  there  are  authorities  for  considering  that 
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the   present   endorsement   was    sufficient,   had   one    been  prakb,  j. 
required  in  the  case,  Aston  v,  Hurwitz,  41  L.T.  521,  and  this       1896. 

notwithstanding   the   insertion  of  the  credits  in  the  last  April 29. 


items   after  the   account  for  goods   delivered,   Hobson   v.  divisional 
MiddUUm,  6  B.  &  C.  295.  ^2^'^' 

The  second  point  which  was  strongly  contested  by  the      "^     * 
learned  counsel  against  the  appeal  was  plaintiff*s  allegations      Mabon 
in  the  third  and  seventh  grounds  of  appeal,  viz.,  that  **  no      Nabon 
statement  of  claim  having  been  demanded  in  accordance 
with  the  Rules  of  Court  in  that  behalf,  the  plaintiff  was 
entitled   to   judgment,"   and   **  the   defendant  not  having 
appeared  to  the  writ  of  summons,  in  accordance  with  the 
rules  in  that  behalf,  the   plaintiff  was   entitled   to   enter 
judgment  in  default  of  appearance." 

The  facts  were  proved  by  the  affidavit  of  Gordon  Hunter, 

of  6th  May,  1895.     In  opposing  plaintiff's  view  of  the  law 

on  the  judgment,  and  in  considering  himself  entitled  to  set 

the  judgment  aside,  defendant's  counsel  is  misled   by  his 

recollections  of  what  the  old  law  was  under  Order  XX.,  Judgment 

of 
Rule  1   (b),  which  required  a   statement   of   claim   to   be  cbkabb,  j. 

delivered  rather  than  what  it  now  is. 

Under  the  old  rules  of  1880  Order  XX.,  Rule  1  (a),  it  was 

established  that  '^  if  the  defendant  shall  not  state  that  he 

does  not  require  the  delivery  of  a  statement  of  claim  " — 

that  is,  if  the  defendant  said  nothing — ^the  plaintiff  "  shall 

deliver  a  statement  of  claim."     But  the  new  Rules  of  Court, 

1890,  Order  XXI.,  Rule  1  (a),  S.C.R.  182,  have  established  an 

exactly  opposite  rule,  the  object  being  to  save  expense,  for 

that  says  "subject  to  the  provisions  of  Rule  81,"  etc.,  "  no 

statement  of  claim  need  be  delivered  unless  the  defendant 

at  the  time  of  entering  an  appearance,  or  within  eight  days 

thereafter,  gives  notice  in  writing  to  the  plaintiff  or  his 

solicitor  that  he   requires   a   statement    of    claim    to   be 

delivered."     So  now  defendants  forgetfulness  or  neglect  to 

deliver  a  written  notice  under  Order  XX.,  Rule  1  (b),  does 

not   relieve   the  plaintiff   from    delivering  a  statement  of 
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DRAKE, J.    claim,  and  if  the  defendant  wants  one  he  must  now  give 
1895.       notice  to  the  plaintiff  or  his  solicitor  that  he  does  require  it; 
April 29.     and  it  must  be  a  distinct,  separate  writing. 
DIVISIONAL      This  was  not  done  bv  the  defendant  here,  so  she  has  to 

COURT  * 

stand  by  the  consequences  of  the  omission.     The  object  of 

"^  the  new  rules  (Order  XX.,  Rule  1   (a),  et  sequentes)  which 

Mason  was  declared,  I  think,  in  Anlaby  v.  Prcetorius,  20  Q.B.D.  764 
Nason  (which  settled  that  the  proper  endorsement  on  the  writ  was 
of  itself  a  statement  of  claim),  was  to  avoid  running  up 
costs  by  having  unnecessary  papers,  and  so  Order  XX., 
Rule  1  (e)  to  save  all  expense  consistent  with  the  interests 
of  justice. 

For  these  reasons  it  is  clear  that  the  judgment  was  duly 
Jud^ent    ^^^  properly  signed.     But  since  the  Judge's  order  setting 
CRBABE,  .1.   aside  that  judgment  was  made,  a  new  set  of  considerations 
has  arisen. 

The  learned  Judge  tlien  dealt  with  an  affidavit  of  merits, 
upon  which  the  judgment  was  set  aside  upon  terms. 

McCreight,  J.:  In  this  case,  as  Mr.  Justice  Drake 
observes,  the  plaintiff,  in  her  representative  capacity,  sues 
Mrs.  Nason,  also  in  her  representative  character,  for  balance 
due  on  a  promissory  note  which  fell  due  August,  1885,  and 
for  goods  sold,  etc.  It  has  been  contended  that  the  writ  is 
not  a  specially  endorsed  writ,  and  cases  were  relied  upon  to 
Judgment    prove   that   proposition ;    but  I   think  the  validity  of  the 

of  1  J      u  1 

McCreight,  J.  judgment  by  uo  means  depends  upon  that,  and  that  perusal 
of  the  Supreme  Court  Rules  shews  this  to  be  so.  A  specially 
endorsed  writ  and  the  summary  proceeding  by  its  use  were 
introduced  by  the  Common  Law  Procedure  Act,  1852, 
sections  25-27  ;  see  Aston  v.  HurwitZj  41  L.T.  521.  It 
pre-supposes  not  that  the  defendant  is  in  default  through 
not  delivering  a  defence,  and  so  judgment  signed  as  in  this 
case,  under  Rule  242,  but  that  the  plaintiff  having  his  tackle 
in  good  order,  to  use  an  expression  of  Mr.  Justice  Willes, 
under  Rule  15  invokes  Rule  83  by  applying  to  a  Judge  for 
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liberty  to   sign    final   judgment.      Order  XIII.,   Rule    73,     drake, j. 
dealing  with   default   of   appearance,  refers   to   a  writ  of       1895. 
summons  being  "  endorsed  for  a  liquidated  demand,  whether     April29. 
specially  endorsed  or  otherwise,"  and  therefore  not  restricted  divisional 

to  specially  endorsed  writs.       Order  XXVII.,  dealing  with        ' 

**  default  of  pleading,'*  refers  to  a  case  of  the  plaintiff's  claim  _^"^^^_ 

being   "  only   for   a   debt   or   liquidated    demand."     Such      Mabon 

claims  were  the  subject  of  the  old  action  of  debt,  and,  of      Nason 

course,  long  before  the  C.L.P.  Act  of  1852,  when  special 

endorsements  were    first  suggested.     Rule  246  deals  with 

the   case   of  the    plaintiff's   claim   being   "  for  a   debt   or 

liquidated  demand,  and  also  for  detention  of   goods  and 

pecuniary    damages,"   etc.,   etc.     In    such   case   *'  debt   or 

liquidated  demand  "  cannot  possibly  be  restricted  to  a  good, 

specially  endorsed  writ  under  Rule  15,  which  deals  only 

with  the  case  "  where  the  plaintiff  seeks  merely  to  recover 

a  debt  or  liquidated  demand  in   money,'*  etc.,  etc.,  as  was 

strikingly  illustrated  by  the  cases  in  the  Court  of  Appeal, 

Ryley  v.  Master ;  Sheba  Gold  Mining  Company  y.  Trubshawe;  Judgment 

Wilks  V.  Wood;  London  &  Universal  Bank  v.  Clancarty ;  and  mccbkight,  j. 

Lawrence  v.  Willcocks  (1892)  1   Q.B.,  from  pp.   674  to  702. 

The  construction  placed  upon  the  similar  English  rules  is 

plain  to  the  effect  that  judgment  might  be  signed  in  default 

of  pleading,  as  in  the  present  case  ;  see  Annual  Practice, 

1895,  p.  225,  where  it  is  said   that  **  special  endorsement 

is  not   otherwise   a   condition    precedent  to    judgment  in 

default  of  pleading,"  referring  to  Order  XXVII.,  Rules  2-3- 

6-7-9,  which  are  identical  with  our  Order  XXVII.,  Rules 

2-3-6-7-9,   and    p.   515   of    the    Annual    Practice,    1895, 

is  to  the  same  effect,  and   see  pp.  250-505  of  the  Annual 

Practice,    1894,   shewing   that  no  change  of   opinion  has 

taken  place  during  those  years.      It  seems  to  me,  therefore, 

quite  immaterial  whether  the  endorsement  is  a  good  special 

endorsement  or  not.     But  I  may  say  that  I  am  inclined  to 

think  that  it  is  good  ;  see  Aston  v.  HurwitZy  41   L.T.  521  ; 

and  see  Schedule  A,  in  C.L.P.  Act,  1852,  No.  4,  and  S.C. 
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DRAKK,  J.  R.  App.  C.  Sec.  IV.,  and  as  to  the  contra  accounts  of  August 
I8d5.       2nd,  1891,  the  items  must  presumably  be  more  within  the 

April29.     knowledge  of  the  defendant  than  the  plaintiff,  who  so  need 

DIVISIONAL  ^^^  state  them  ;  see  per  Bayley,  J.,  in  Hobson  v.  Middleton, 

'     6  B.  &  C.  at  p.  302.      But  Mr.   Taylor,  for   the   defence, 

"^"^y  ^^'     argued  that  the  defendant  under  Order  XX.,  Rule  1  (b) 

Mabon  was  entitled  to  receive  a  statement  of  claim.  Following, 
Nason  however,  the  well  known  canon  of  construction  which 
requires  consideration  of  the  old  law  in  the  interpretation 
of  the  new,  I  can  by  no  means  accede  to  this  contention  ; 
Order  XXI.  of  the  Rules  of  1880,  Rule  1  (a),  did  state  that 
''  if  the  defendant  shall  not  state  that  he  does  not  require 
the  delivery  of  a  statement  of  claim,  the  plaintiff  shall," 
etc.,  etc.  In  other  words,  mere  silence  on  the  part  of  the 
defendant  did  not  relieve  the  plaintiff  from  the  duty  to 
deliver  a  statement  of  claim.  But  the  corresponding  pro- 
vision of  the  Rules  of  1890,  Order  XX.,  Rule  1  (b),  is  very 
different,  for  it  says  :  "  Subject  to  the  provisions  of  Rule  81," 
Judgment  etc.,  etc.,  "  no  statement  of  claim  need  be  delivered  unless 
McCRKiQHT,  J.  the  defendant  at  the  time  of  entering  appearance,  or  within 
eight  days  thereafter,  gives  notice  in  writing  to  the  plaintiff 
or  his  solicitor  that  he  requires  a  statement  of  claim  to  be 
delivered."  In  other  words,  the  defendant's  silence  or 
omission  to  notify  the  plaintiff  or  his  solicitor  in  writing, 
under  Order  XX.,  Rule  1  (b),  now  does  relieve  him  (the 
plaintiff)  from  delivering  a  statement  of  claim  ;  and  if  the 
defendant  requires  it  he  must  now  give  notice  in  writing  to 
the  plaintiff,  etc.,  that  he  requires  it.  The  affidavit  of  O, 
Hunter,  sworn  6th  of  May,  shews  distinctly  that  this  has 
not  been  done.  The  forms  in  the  appendix  illustrate,  if 
illustration  is  required,  the  meaning  of  the  Rules  and 
Appendix  A,  Part  II.,  No.  1  and  No.  2,  entitled,  "  Memo- 
randum of  Appearance  in  General  "  and  "  Notice  of  Entry 
of  Appearance "  respectively,  contrast  in  a  way  which 
cannot  be  confused  with  Appendix  A,  Form  No.  6,  entitled 
**  Memorandum  of  Appearance,"  which  the  defendant  has 
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adopted  in  the  present  case.     The   policy  of   the   Rules,    i>bake,j. 
especially  of  those  of  1890,  is  to  diminish  expense  (of  course 


1895. 

consistently  with  efficient  administration  of  justice)  as  much     April29. 
as  possible ;  see  Order  XX,  Rule  1  (e),  and  the  above  rules  divisional 

COURT 

and  forms  of  1890,  contrasted  with  those  of  1880,  seem  to        ' 

point  in  that  direction. 

I    think  for   the  above  reasons,   contrary  to   the   judg- 
ment of  Mr.  Justice  Drake,  that  judgment  was  regularly 

signed. 

Appeal  allowed. 


July  23. 
Mason 

V. 

Nason 


DRAKE,  J. 

1894. 
Oct.  2. 

FULL  COURT. 


1895. 

Aug.  7. 


Bainbridgb 

V. 

E.  &  N.  Ry. 


BAINBRIDGE   v.   THE   ESQUIMALT  AND  NANAIMO 

RAILWAY. 

Mineral  laws — Precious  metals — Whether  included  in  the  Statutory  grant  to 
E.  ik  N.  Railway  Company — 47  Vic.  Cap,  14 ^  section  S — Right  of  Free 
Miners  to  enter  on  private  property  for  mining  purposes — Crown  Lands 
Act.  1888,  Sec.  96. 

A  statutory  grant  of  lands  *'  including  all  coal,  coal  oil,  ores,  stones, 
clay,  marble,  slate,  mines,  minerals  and  substances  whatsoever 
thereupon,  therein  and  thereunder,"  does  not  include  the  precious 
metals. 

The  interpretation  of  general  terms  in  a  statute  cannot  be  assisted  by 
reference  to  the  interpretation  clause  in  another  statute  by  which 
the  same  terms  are  in  it  g^ven  a  special  construction. 

Under  Sec.  96  of  the  Crown  Lands  Act,  1888,  all  lands  in  the  Province, 
both  public  and  private,  are  subject  to  the  right  of  entry  by  free 
miners  to  search  for  the  precious  metals,  subject  to  the  conditions 
precedent  contained  in  the  Placer  Mining  Act,  1801,  Cap.  26. 

JlLOTION  for  injunction.     The  facts  fully  appear  in  the 
judgment. 

Theodore  Davie,  A.-O.,  for  the  plaintiff  :    The  precious   Argument. 
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DRAKH,  J.  metals  in,  upon  and  under  the  public  lands  are  not  inci- 

1894.  dents  of  the  lands  but  belong  to  the  Crown,  and  a  grant  of 

Oct.  2.  the  lands,  without  furtlier  words  expressly  conveying  the 


FDLLcouRT.  precious  metals  eo  nomine^  does  not  pass  them  to  the  grantee, 

jggg         The  Attorney -General  of  British   Columbia  v.   The  Attorney' 

Aug.  7.      (^^'yi^ral  of  Canada,  14  App.  Cas.  295  ;  Woolley  v.  The  Attorney- 

General  of  Victoria,  2  App.  Cas.  163  :    the   words  "  mines, 

Bainbridoe 

i\  minerals  and  substances  whatsoever,"  mean  mines  of  the 

Ei   &  N    Ry 

*  kind  of  substances  which  pass  with  tlie  lands  or  are  referred 
to  in  the  grant. 

The  plaintiff  had  a  right  to  enter  on  the  lands  of  the 
defendants  to  mine  for  the  precious  metals  under  C.S.B.C. 
1888,  Cap.  66,  Sec.  95  (a). 

C.  E,  Pooley,  Q.C,  contra :  Ores,  minerals,  and  substances 
whatsoever,  include  gold  ore.  As  to  the  meaning  of  minerals, 
see  the  interpretation  clauses  in  the  Mineral  Acts,  1891-4. 

Drake,  J.  :  This  is  a  motion  by  the  plaintiff  to  restrain 
the  defendants  from  interfering  with  the  plaintiff  in  his 
alleged  right  to  mine  for  gold  in  a  certain  placer  claim  in 
Alberni  District  known  as  Blue  Ruin  claim,  and  by  consent 
of  both  parties  the  motion  was  turned   into  a  motion  for 

Judgment    judgment. 

DRAKE  J.  ^^"  21st  June,  1894,  the  plaintiff,  a  free  miner,  located  a 
claim  on  China  Creek,  Alberni,  and  duly  recorded  the  same 
with  the  mining  recorder  at  Alberni,  and  all  necessary 
preliminaries  were  complied  with  to  enable  the  plaintiff  to 
prosecute  his  work.  On  the  23rd  June,  1894,  the  plaintiff 
was  summarily  ejected  by  the  defendants. 


Note. — (a)  Sec.  95.  Nothing  herein  contained  shall  exclude  free 
mmers  from  entering  upon  any  land  in  this  Province  and  searching  for 
and  working  minerals :  provided,  that  such  free  miner,  prior  to  so 
doing,  shall  give  full  satisfaction  or  lulequate  security,  to  the  satisfac- 
tion  of  the  Conunissioner,  to  the  pre-emptor  or  tenant  in  fee  simple, 
for  any  loss  or  damage  he  may  sustain  by  reason  thereof. 
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The  defendants  case  is,  that  by  Act  47  Vic.  Cap.  14,  Sec.  3,    drakk,j. 
the  Legislature  of  British  Columbia  granted  certain  lands       1894. 
in  Vancouver  Island,  which  included  the  land  in  question,     Oct.  2. 
to  the  Crown  as  represented  by  the  Dominion  Government,  Vull court. 
to  aid  in   the  construction  of  the  Esquimalt  and  Nanaimo        ~7 
Railway,  and  that  on  the  21st  April,  1888,  the  Crown,  by      .       - 
deed,  granted   to  the  defendant  all  the  lands  granted  to  —     — - 
them  by  the  Provincial  Legislature,  and  claim  that  by  the    ^'^'^^^^^ 


V, 


terms  of  the  deed  and   Act,  they   are  entitled   to  all  the  ^-  *  ^^"  ^^ 
precious  metals  in  or  under  the  said  lands. 

The  statute  in  question  was  passed  to  carry  out  an  agree- 
ment which  had  been  arrived  at  between  the  Dominion  and 
Provincial  Governments,  and  was  confirmed  by  a  Dominion 
Statute  of  47  Vic.  Cap.  6. 

By  the  Provincial  Act,  47  Vic.  Cap.  14,  Sec.  3,  the  land 
granted  to  the  Dominion  is  defined  by  metes  and  bounds, 
and  is  stated  to  include  all  coal,  coal  oil,  ores,  stones,  clay, 
marble,  slate,  mines,  minerals  and  substances  whatsoever. 
The  grant  from  the  Crown  to  the  defendants  uses  the  same  Judgment 
terms  as  to  the  land  and  its  appurtenances  as  that  contained  drake,  j. 
in  47  Vic.  Cap.  14,  Sec.  3. 

The  Attorney-General,  on  behalf  of  the  plaintiff,  relies  on 
the  judgment  of  the  Privy  Council  in  the  case  of  The 
Aitorney-Oeneral  of  British  Columbia  v.  The  Attorney- Oeneral 
of  Canada,  14  App.  Cas.  294. 

Mr.  Pooleyy  for  the  defendant,  argues  that  although  gold 
and  silver  are  not  expressly  mentioned,  yet  they  are  included 
in  the  term  "  minerals  and  substances  whatsoever,*'  and 
points  out  that  the  term  **  lands'*  would  have  been  quite 
sufficient  to  pass  everything  but  the  precious  metals ;  that 
the  terms  used  sufficiently  indicate  an  intention  to  include 
both  gold  and  silver,  especially  as  in  the  then  existing  and 
antecedent  legislation  of  the  Province  the  term  "  mineral  " 
was  used  to  define  gold  and  silver. 

By  the  gold  mining  ordinance  of  1867,  Cap.  123  of  the 
Consolidated  Acts  of  1877,  the  term  "mine"  is  stated  to 
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DBAKx,j.  mean  any  vein,  stratum  or  natural  bed  of  auriferous  earth, 

1894.  and  in  the  Mineral  Act,  Cap.  82,  of  the  Consolidated  Statutes 

Oct.  2.  of  1888,  Sec.  2,  "  minerals"  include  all  minerals,  precious  or 

FULL  COURT  ^^^^  (other  than  coal)  found  in  veins  or  lodes,  or  rock  in 

~7  place,  and  whether  such  minerals  are  found  separately  or 

in  combination  with  each  other.     And  by  the  Crown  Lands 
Aug.  7.  "^ 

Act,  Cap.  98,  of  the  Consolidated  Acts,  1877,  Sec.  80,  and 


Bainbridge  (.^p  gg  ^j  ^j^^  Consolidated  Acts  of  1888,  Sees.  95-6,  it   is 
E.  &  N.  Ry  enacted  that  nothing  therein  contained  should  be  construed 
so  as  to  interfere  with  the  rights  of  miners  under  the  Mineral 
Act  or  subsequent  Acts  relating  to  gold  mining. 

The  use  of  a  general  term  to  indicate  the  precious  metals 
in  these  statutes  does  not  in  my  opinion  extend  the  meaning 
of  the  term  minerals  when  used  in  any  other  Act.  The 
interpretation  clause  in  these  Acts  is  merely  a  dictionary  to 
define  particular  expressions  in  the  Acts  to  which  it  is 
attached,  and  unless  there  is  any  clause  incorporating  the 
Mineral  Act  in  the  statute  in  question  in  this  case,  I  do  not 
Judgment  consider  that  I  can  give  to  the  terms  used  any  other  meaning 
DRAKK,  J.  than  their  ordinary  legal  signification.  If  I  might  hazard 
a  conjecture  why  the  special  terms  which  are  used  in  the 
present  Act  were  inserted,  it  is  possible  that  the  parties 
interested  in  the  agreement  did  not  desire  to  have  their 
right  to  coal  and  coal  oil  questioned,  as  coal  is  expressly 
excepted  in  the  Mineral  Act  and  does  not  pass  under  the 
term  "mineral''  there. 

Gold  or  silver  mines,  as  Lord  Watson  savs  in  the  case  of 
The  Attorney-General  of  British  Columbia  v.  The  Attorney- 
General  of  Canada,  until  they  have  been  aptly  severed  frona 
the  title  of  the  Crown  and  vested  in  the  subject,  are  not 
regarded  as  partes  soli  or  as  incidents  of  the  land  in  which 
they  are  found.  The  question  is,  have  these  royal  mines 
been  severed  from  the  title  of  the  Crown  by  the  language 
used. 

Here,  under  the  terms  ^*mines,"  "minerals,"  "  substances," 
they  would  not  pass.     The  statute  in  question  commences 
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with  coal  and  coal  oil,  indicating  in  my  opinion  all  minerals    dbake,  j. 
and  mines  which  would  pass  under  the  term  of  "  lands  "  in       1894. 
ordinary  cases  in  a  grant  to  the  subject,  and  has  no  reference     Oct.  2. 
to  mines  royal. 

A  further  question  arises  in  this  motion,  and  that  is, 
have  the  defendants  the  right  to  prevent  the  extraction  of 
gold  or  silver  from  their  lands,   owned  and   occupied   by 


FULL  COURT. 
1895. 

Aug.  7. 


them,  by  free  miners?     The  rights  of  miners  to  enter  upon    ^^^^^^^^^ 
land  for  mining  purposes  is  apparently  not  limited  to  Crown  ^"  ^  ^-  ^^ 
lands.        See     Sees.    11-12,   Placer    Mining    Act,     1891, 
Cap.  26. 

Independent  of  statutory  authority,  no  person  has  a  right 
to  trespass  on  private  lands,  but  Sec.  95  of  the  Crown  Lands 
Act,  1888,  authorizes  free  miners  to  enter  upon  any  lands 
in  the  Province  to  search  for  and  work  gold  and  silver, 
following  in  substance  the  language  used  in  the  Act  existing 
at  the  date  of  the  grant  of  these  lands  to  the  Crown. 

These  lands,  in  my  opinion,  are  therefore  subject  to  the 
right  of  entry  by  free  miners  to  search  for  the  precious  Ju<ig°^ent 
metals,   subject  to  the  conditions  precedent  contained  in    drake,  j. 
Sec.  11  of  the  Placer  Mining  Act,  1891,  Cap.  26,  which 
conditions  both  parties  admit  have  been  complied  with. 

I  therefore  give  judgment  for  the  plaintiff  with  costs. 

Judgment  for  plaintiff. 

From  this  judgment  the  defendants  appealed  to  the  Full 
Court,  and  the  appeal  was  argued  before  Crease,  McCreiqht 
and  Walkem,  JJ.,  on  the  10th  day  of  May,  1895.  Judgment 
was  delivered  on  the  7th  day  of  August,  1895. 

Hon.  C,  E.  Pooleyj  Q.C,^  for  the  appellants. 

Hon.  D.  M.  Eberts,  A.-O.y  contra,  of 


CRBA8B     J. 


Crease,  J.:  This  is  a  test  case  which  puts  in  issue  the 
exclusive  rights  of  the  E.  &  N.  Railway  Company  to  the 
precious  metals  in  what  is  known  as  the  E.  &  N.  or  Island 
Railway  belt. 


FULL  COURT. 
1895. 

Aug.  7. 
Bainbridqb 
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DRAKE,  J.        Briefly     stated,     the     facts     are     as     follows :        The 

1894.       plaintiff,     William     Herbert    Bainbridge,     a    free    miner 

Oct.  2.      under  the  British  Columbia  Gold  Mining  Acts,  having  duly 

fulfilled  all  the  preliminary  requirements  of  the  law  for  the 

purpose,  and  having  taken  up,  recorded  and  worked  a  gold 

mining  claim  at  Alberni, called  the  Blue  Ruin  placer  claim, 

within  the  said  belt,  was  ejected  by  the  defendant  Company 

^^  as  a  trespasser. 

E     AN   Ry 

Thereupon  he  obtained  an  injunction  against  them, 
which,  by  consent  was  turned  into  a  motion  for  judgment 
before  the  Supreme  Court. 

Mr.  Justice  Drake,  at  the  hearing  on  the  2nd  October, 
1894,  by  his  judgment,  now  before  us  on  appeal,  established 
the  two  questions  raised  in  the  case  in  favour  of  the 
plaintiff  : 

1.  That  the  precious  metals,  gold  and  silver,  had  not  been 
conveyed  by  the  Crown  to  the  Company  ;  and  2.  That  such 

Jud«iiient    ^^^^S  ^h®  ^^^^y  ^  ^^®^  miner,  on  fulfilling  the  ordinary  statu- 
^^         tory  conditions  in  that  behalf,  had  the  same  right  to  mine 

CREASE,    .1,  "  . 

and  work  a  placer  claim  for  gold  within  that  belt,  as  he  had 
in  other  private  lands  in  the  Province.* 

It  is  conceded  that  the  title  to  the  lands  and  minerals 
within  the  Island  Railway  belt  depends  on  the  statutes, 
local  and  Dominion,  and  tlie  Crown  grant  affecting  it,  cited 
in  extenso  on  both  sides,  and  set  out  in  the  appeal  book. 
And  the  two  points  at  issue  depend  on  the  construction 
which  the  law  places  on  those  authorities. 

It  is  admitted  also  that  the  plaintiff's  mining  claim  is 
situated  within  the  Island  Railway  belt,  and  included  in 
the  lands,  the  fee  in  which  is  granted  to  the  defendant 
Company. 

The  Railway  Company  claim  that  the  Province,  by  the 
B.C.  Act,  47  Vic.  Cap.  14,  1884,  ratified  and  confirmed  by 
the  Dominion  Act,  47  Vic.  Cap.  6,  1884,  and  the  Crown 
grant    from  the  Dominion  to  the    Company,  1887,  each. 
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passed  the  same  public  lands  and  all  mines  and   minerals     rrakk,.i. 
whatsoever,  in  the  same  language,  which  also  included  the       1894. 
right  to  the  precious  metals.  Oct.  2. 

The}'  further  maintain  that,  by  implication,  such  of  the 
legislation  of  B.C.  as  to  private  lands,  before  and  at  that 
time,  which  deals  with  gold  mines,  points  with  sufficient 
clearness  to  the  interpretation,  which  includes  the  precious 


FULL  COURT. 
1895. 

Aug.  7. 


metals  in  their  grant,  and  claim  a  decision  in  their  favour.    ^^^'^^^''°" 


v. 


But   an   examination   into   the   actual   wording   of    the  ^*  *  ^'  ^^' 
statutes  and  of  the  grant,  and  the  settled  construction  which 
the  law  places  upon  the  wording  employed  in  them,  do  not 
bear  out  that  conclusion. 

The  47  Vic.  Cap.  14,  B.C.  (the  Act  relating  to  the  Island 
Railway,  the  graving  dock  and  the  railway  lands  of  British 
Columbia),  and  the  grant  of  April  21,  1887,  made  in  pur- 
suance thereof,  after  granting  the  lands  of  the  railway  belt 
to  the  Railway  Company,  granted  also  "  all  coal,  coal  oil, 
ores,  stones,  clay,  marble,  slate,  mines,  minerals  and  sub- 
stances whatsoever  in,  on,  or  under  such  lands  *'  unto  and  J^^^g^e'it 
to  the  use  of  the  said  Company,  its  successors  and  assigns  crease,  j. 
**  forever,*'  subject  to  certain  conditions  and  stipulations, 
which  do  not  affect  the  present  case. 

These  words,  "  mines,  minerals  and  substances,"  it  has 
been  long  settled,  are  not  **  precise  and  apt "  to  grant  with 
them  a  grant  of  the  royal  mines  of  gold  and  silver.  From 
the  earliest  time,  in  an  unbroken  chain  down  to  the 
present,  nothing  less  than  unmistakable  language  convey- 
ing the  gold  and  silver  is  allowed  by  law  to  pass  these  royal 
mines  and  metals.  The  law  on  the  subject  in  England  is 
the  law  in  British  Columbia,  and  has  been  so,  at  least,  since 
1858. 

As  far  back  as  the  time  of  Elizabeth,  and  before  (see 
Plowden,  310-33)  it  was  settled  that "  nothing  of  prerogative 
can  pass  without  express  and  determinate  words,*'  and 
since  then  the  precious  metals  have  always  been  recognized 
as  a  part  of  the  prerogative  rights  of  the  Crown  ;  and  the 
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DRAKE,  J.    above  rule  for  their  transmission  has  ever  since  then  been 
1894.       strictly  observed  and  handed  down. 

Oct.  2.  In  the  case  reported   in   1  Plowden,  336  (a)  Re  Earl  of 

ZZ^„  "  Northumberland's  mines,  "  all  the  Justices  and  Barons  agreed 

PULL COURT.  '  o 

that  a  mine  royal,  whether  of  base  metals  containing  gold 

and  silver,  or  of  pure  gold  and  silver,  only  may,  by  grant 
of  the  King,  be  severed  from  the  Crown,  etc.,  by  apt  and 


Bainbbidoe  precise  words.'' 
E.  &  N.  Ry  They  also  agreed  that  *^  the  words  in  the  letters  patent 
conveying  *  land  '  and  *  mines  *  should  be  taken  to  common 
intent,  and  shall  not  make  the  ores  royal,  or  the  mines 
royal  to  pass,  to  convey  which  there  ought  to  be  in  the 
patent  precise  words  expressing  them."  And  there  are 
none  such  here. 

Nay— even   more  strongly — for  he  says  "  that  in  many 

cases  the  construction  of  law  may,  for  the  benefit  of  the 

King,  be  against  the  expressed  letters  of  the  grant;  as, 

when  the  King  granteth  the  Manor  of  Dale,  and  all  manner 

Judgment    Qf  underwoods,  mines  and  quarries  in  the  same  ;  yet  the 

CRBA8B,  J.   mines  of  gold  and  silver  shall  not  passe." 

And  the  other  high  authorities  Davis  576,  Littleton 
116,  Hobart  243  all  express  themselves  on  the  point  to 
the  same  effect. 

In  a  later  case  (1877),  before  the  Court,  Woolley  v. 
Attorney 'General  of  Victoria^  2  App.  Cas.  163,  in  an  appeal 
before  the  Privy  Council,  the  same  rule  of  construction  is 
emphatically  confirmed. 

There  the  question  was  whether  upon  the  sale  of  waste 
lands  of  the  Crown,  the  gold  which  might  be  found  therein 
passed  to  the  purchasers,  there  being  no  words  in  the  grant 
of  the  Crown  expressly  granting  it. 

Sir  James  Colvile,  delivering  the  judgment  of  the  Court, 
speaking  of  the  rule  in  the  **Mines  Case"  I  have  referred  to 
(1  Plowden  336),  laid  down  that  "  it  is  perfectly  clear  that 
ever  since  that  decision  it  has  been  settled  law  in  England 
that  the  prerogative  right  of  the  Crown  to  gold  and  silver 
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found  in  mines  will  not  pass  under  a  grant  from  the  Crown,    i>rake,j. 
unless  by  apt  and  precise  words  the  intention  of  the  Crown       1894. 
be  expressed  that  it  shall  pass."  Oct.  2. 

In  another  part  of  the  same  judgment  the  same  learned 
Judge  says :  ".There  is  no  reference  to  the  rights  of  the 
Crown  in  the  precious  metals  to  be  found  under  the  soil  ; 
and   it   is   a   recognized  principle  of   the  construction  of 
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statutes  that  the  prerogative   right  of  the  Crown  can  be         ^  ^^^ 
affected  only  by  express  words  or  necessary  implication."      ^-  *  N.  Ry 

In  the  case  under  citation  it  was  conceded  that  "  this  rule 
must  be  taken  to  have  been  introduced  as  part  of  the  com- 
mon law  of  England  into  the  colony  of  Victoria." 

And  it  is  not  disputed  that  the  same  rule  has  been  intro- 
duced and  obtained  here  as  part  of  the  common  law  of 
England  in  British  Columbia. 

In  a  case  of  considerable  importance  heard  before  the 
Privy  Council  in  1889,  The  Attorney-General  of  British 
Columbia  v.  The  Attorney- General  of  Canada^  14  App.  Cas. 
295,  the  question  raised  was  whether  the  grant  by  the  J^^^gment 
Province  of  certain  public  lands  to  the  Dominion — fhe  crease,  j. 
Canadian  Pacific  Railway  belt — where  the  expression 
"  lands "  admittedly  carried  with  it  the  baser  metals, 
"  mines  and  minerals,"  and  I  might  add  for  this  case 
"  substances,"  as  incidents  of  land  also  carried  with  it  the 
right  to  the  precious  metals. 

Lord  Watson,  in  a  long  and  well  considered  judgment 
reviewing  all  the  authorities  on  the  question  from  Plowden 
downward,  delivered  the  decision  of  the  Court  that  '^  jura 
regalia  "  (of  which  the  right  to  gold  and  silver  is  one)  "  are 
not  accessories  of  land."  And  he  declared  that  the  precious 
metals  within  that  railway  belt  are  vested  in  the  Crown, 
subject  to  the  control  and  disposal  of  the  Government  of 
British  Columbia. 

With  regard  to  the  Company's  contention  that  the  use 
and  interpretation  of  the  words  "  mines  and  minerals  "  in 
several  British  Columbia  Acts  passed  before,  as  well  as  at 
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DRAKE,  J.  the  time  of  the  grant,  indicated  the  intention  of  the  Crown 

1894.  that  the  words  **  all  mines  and  minerals  whatsoever  "  in  the 

Oct.  2.  grant  shall  include  **  gold  and  silver,"a  very  short  examina- 

FULL COURT.  ^^^^i  howevcT,  of  tlicsc  slicws  not  only  that  such  could  not 

*~  have  been  the  case,  but  that  the  B.C.  Hou§e  of  Assembly 

has  been  anxious,  if  only  for  the  sake  of  the  miners  them- 
Aug.  7.  "^ 

selves,  in  all  their  legislation  and  Crown  grants,  whether 

B  AI N  BRIDQS 

^,,  relating  to  land  or  mines,  carefully  to  give  public  notice  in 

E.  A  N.  Ry  tj^^j^  that  the  Crown  retains  intact  all  its  prerogatives  with 
regard  to  the  precious  metals. 

In  47  Vic.  Cap.  10  Sections  1-61-69  (the  B.C.  Mineral 
Act)  and  amending  Acts,  under  which  the  plaintiff 
claims — and  which  was  passed  at  the  same  session  as  the 
Island  Railway  Act — the  word  "  mineral "  is  declared  to 
mean  and  include  "  all  minerals  precious  and  base  (other 
than  coal)  found  in  veins,  or  lodes,  or  rock  in  place,"  and 
the  Crown  grant  under  it  is  declared  "  to  pass  and  transfer 
the  right  to  all  metals  precious  or  base  (other  than  coal) 
Jud^ent  fo^^d  in  veins,  lodes,  or  rock  in  place." 
CRBA8B,  J.  But  this  only  refers  to  the  rights  which  the  Legislature 
intended  to  be  conveyed  to  gold  miners  under  the  particu- 
lar Acts  in  which  such  special  sections  occur. 

And  shews  that  when  they  wished  the  precious  metals  in 
any  case  to  pass,  having  the  power  to  do  so,  the  Legislature 
knew  very  well  how  to  do  it,  and  invariably  used  ''apt and 
precise  *'  and  clear  words  to  effect  that  object. 

Whereas,  in  this  case,  they  did  not  do  so ;  the  only  infer- 
ence is  that  they  omitted  to  do  so  designedly,  and  that  their 
real  intention  was  that  by  the  words  used  in  the  railway 
grant  the  precious  metals  should  not  pass. 

The  same  observations  and  reasoning  apply  to  the  B.C. 
Acts  referring  to  the  royal  prerogatives,  passed  before  the 
railway  grant,  such  as  the  Mineral  Acts  and  Land  Acts,  and 
the  forms  of  Crown  grants  attached  to  them. 

Throughout,  the  Legislature  seems  to  have  taken  as  a 
matter  of  course  the  long-established  rule  that  the  Crown 
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only  expresses  its  intention  to  part  with  the  precious  metals    i>rakb,  j. 
by  apt  and  precise  words,  the  meaning  of  which  cannot  be       1894. 
mistaken.  Oct.  2. 

I  am  therefore  of  opinion  that  the  judgment  of  Mr. 
Justice  Drake  must  be  supported,  and  the  appeal  dismissed 
with  costs. 


FULL COURT. 


1895. 
Aug.  7. 


McCreight,  J.:  The  law  seems  to  be  so  thoroughly  settled  Bainbridqe 
to  the  effect  that  mines  of  gold  and  silver  will  not  pass  by  E.  &  N.  Ry 
a  grant  from  the  Crown  without  express  words  granting 
them  {Woolley  v.  Attorney-General  of  Victoria ^  2  App.  Gas. 
163,  and  see  the  distinct  admission  of  the  counsel  for  the 
appellant  at  page  165,  whilst  arguing  before  the  Judicial 
Committee  to  the  above  effect,  and  the  judgment  of  the 
Court  at  page  166)  that  it  would  not  be  right  to  dwell  on 
all  the  authorities  to  the  same  effect,  such  as  Earl  of 
Northumberland's  mines,  Plowden  310,  where  it  is  said  that 
"  nothing  prerogative  can  pass  without  express  and  deter- 
minate words,"  with  which  agree  Abort's  reports  243,  Davis  Judgment 
57  B,  Lyttleton's  reports  116,  Mayor  175,  and  see  Woolley  v.  mccrkiort,  j. 
Attorney-General  of  Victoria,  2  App.  Cas.,  at  p.  167.  The 
Judicial  Committee  say  in  their  judgment  at  page  166  that 
the  point  is  "  simply  whether  upon  the  sales  of  waste  lands 
of  the  Crown,  etc.,  the  gold  that  might  be  found  in  such 
lands  passed  to  the  purchasers,  there  being  no  words  in  the 
grant  from  the  Crown  expressly  granting  it.  Now,  what- 
ever may  be  the  reasons  assigned  in  the  case  in  Plowden 
for  the  rule  thereby  established,  and  whether  they  approve 
themselves  or  not  to  modern  minds,  it  is  perfectly  clear 
that  ever  since  that  position  has  been  settled  law  in  Eng- 
land, that  the  prerogative  right  of  the  Crown  to  gold  and 
silver  found  in  mines  will  not  pass  under  a  grant  of  land 
from  the  Crown  unless  by  apt  and  precise  words  the  inten- 
tion of  the  grant  is  expressed  it  shall  pass.  It  was  fairly 
stated  by  the  learned  counsel  for  the  appellant  that  this 
rule  must  be  taken  to  have  been  introduced  as  part  of  the 
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DRAKE,  J.    common  law  of  England  into  the  colony  of  Victoria."     See 

18W.       also  Attorney 'General  of  British  Columbia  y,  Attorney-General 

Oct.  2.     of  Canada,  14  App.  ('as.  295.     These  authorities  seem  to 

PULL  COURT.  "^^  ^^  leave  no  doubt  that  under  47  Vic,  Cap.   14,   Sec.  3, 

~7        B.C.,  the  words  **  including  all  coal,  coal  oil,  ores,  stones, 

clav,  marble,  slate,  mines,  minerals  and  substances  whatso- 
Aug.  7.  '  ' 

ever  therein,  thereupon  and  thereunder,"  do  not  pass  gold 

^^         and  silver,  that  is  the  precious  metals.     No  doubt  the  Local 

B.  &  N.  Ry  Legislature  might  have,  by  apt  and  express  words,  altered 
the  law  in  this  respect,  but  as  the  Judicial  Committee  say 
in  Woolley  v.  Attorney -General  of  Victoria,  "  it  is  a  regular 
principle  of  the  construction  of  statutes  that  the  preroga- 
tive rights  of  the  Crown  can  be  conveyed  only  by  express 
words  or  necessary  implication  ;"  and  when  we  come  to 
look  at  the  British  Columbia  Acts,  it  is  apparent  the 
Legislature  have  always  been  anxious  to  retain  unimpaired 
the  rights  of  free  miners,  or,  to  adopt  the  grave  and  respect- 
ful language  of  the  law,  the  prerogative  rights  of  the  Crown 

Judgment    ^^  respect  of  the  precious  metals  ;  and  with  a  view,  no 

MccuioHT.  J.  doubt,  to  prevent  misapprehension,  care  has  always  been 
taken  that  in  Crown  grants  to  individuals  (Cap.  16,  47  Vic.) 
notice  of  the  retention  by  the  Crown  of  its  prerogatives  in 
reference  to  precious  metals  should  be  inserted.  Again,  in 
47  Vic.  Cap.  10  we  find  the  word  "mineral"  included  all 
minerals,  precious  or  base,  other  than  coal  found  in  veins 
or  lodes.  By  Sec.  61  the  word  mineral  as  used  in  this  Act 
shall  mean  and  include  all  minerals,  precious  and  base, 
other  than  coal  found  in  veins  or  lodes.  Again,  in  Sec.  69 
we  find,  "  Such  Crown  grant  shall  be  deemed  to  transfer 
and  pass  the  right  to  all  minerals,  precious  or  base,  except- 
ing coal,"  etc.,  and  the  same  expression  is  to  be  found  in 
the  form  of  Crown  grant,  page  39.  These  Acts  were  passed 
during  the  same  session  as  that  in  which  the  Act  relating 
to  the  Island  Railway  was  passed,  and  show  that  the  Legis- 
lature knew  well  that  the  precious  metals  could  only  be 
conveyed  by  apt  and  precise  words,  and  were  certainly  far 
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from    showing   any  disposition    to   alter  the    law  in    that  i>bakb,j. 

respect,  or  in  any  way  to   affect  the  prerogatives  of   the  1894. 

Crown  in   reference  to  precious   metals.     Not   merely  do  Oct.  2. 

these  contemporaneous  Acts  of  the  Province  shew  this,  but  pullcqurt. 

antecedent  legislation  is  in  the  same  direction.     See  the  ttti 
form  of  Crown  grant  in  the  Mineral  Ordinance  of  1869,  and 
Sees.    80  and  81  of  the  Land  Act  of  1875,  continued    or 


re-enacted  by  the  Land  Act  of  1884,  and  see  form  No.  7  of  ^^ 

Crown  grant  in  the  schedule  reserving  to  free   miners  the  ^'  *  ^*  ^^ 
right  to  enter  on  land  alienated  by  the  Crown  and  search 
therein  for  precious  metals. 

For  these  reasons  I  think  the  judgment  of  Mr.  Justice 
Drake  is  correct,  and  the  appeal  should  be  dismissed  with 
costs. 

Walkem,  J.:  By  Sec.  3,  Cap.  14  of  the  statutes  of  1884, 
the  Provincial  Legislature  "  granted  "  (I  am  quoting  the 
words)  "  to  the  Dominion  Government  for  the  purpose  of 
constructing,  and  to  aid  in  the  construction  of,  a  railway 
between  Esquimalt  and  Nanaimo,  and  in  trust  to  be  appro- 
priated as  they  may  deem  advisable  ♦  ♦  ♦all  that 
piece  or  parcel  of  land  situate  in  Vancouver  Island,  and 
described  as  follows  "  (here  follows  the  description),  "  and  Judgment 
including  all  coal,  coal  oil,  ore,  stones,  clay,  marble,  slate,  ^^lkem  j. 
mines,  minerals  and  substances  whatsoever  thereupon, 
therein  and  thereunder."  In  furtherance  of  the  same  pro- 
ject, the  Dominion  Government,  subsequently  by  patent 
from  the  Crown,  granted  the  same  tract  of  land  and 
inclusive  substances  to  the  Esquimalt  &  Nanaimo  Railway 
Company,  the  now  appellants  in  this  action.  Briefly  stated, 
the  question  we  have  to  determine  is  whether  the  words 
"  all  mines,  minerals  and  substances  whatsoever,*'  etc.,  had 
the  effect  of  divesting  the  Crown  as  represented  by  the 
Province  of  its  prerogative  right  to  the  precious  metals.  In 
Woolley  V.  Attorney-General  of  Victoria^  2  App.  Cas.  163,  the 
Judicial  Committee,  after  referring  to  the  Earl  of  Northum- 
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DRAKE,  J.    berland's  mines  case,  1  Plowden  310,   makes  the  following 

1894.       observation :    "It   is   perfectly   true   that  ever  since   that 

Oct.  2.      decision  it  has  been  settled  law  in  England  that  the  pre- 

puLLcouRT.  rogative  right  of  the  Crown   to  gold  and  silver  found  in 

^^       mines  will  not  pass  under  a  grant  of  land  from  the  Crown 

^      y       unless,  by  apt  and  precise  words,  the  intention  of  the  Crown 

be  expressed  that  it  shall   pass.''     The  words  "  all  mines, 

^  minerals  and  substances  whatsoever  thereupon,  therein  and 

K.  &  N.  Ry  ^j^gpgmj^jgp  >*  Q^j.Q  certainly  very  comprehensive,  and  in  their 
ordinary  sense  would  probably  be  deemed  to  include 
precious  as  well  as  base  metals  ;  but  in  the  present  instance 
their  meaning  is  controlled  and  limited  to  base  metals  by 
the  several  words  which  precede  them,  in  accordance  with 
the  maxim  noscitur  a  sociis ;  and  consequently  that  mean- 
ing cannot  be  expanded  so  as  to  include  prerogative  rights 
or  jura  regaliay  which  admittedly  do  not  exist  in  respect  of 
the  grant  of  the  coal,  coal  oil,  lands,  beds  of  clay,  and  stone, 
slate  and  marble  quarries  mentioned. 

Jud^ent        Jt  seems  to  me  that  the  Legislature,  by  its  very  act  of 

WALKEM,  J.  minutely  particularizing  the  substances  mentioned,  design- 
edly meant  to  exclude  the  precious  metals.  Had  it  been 
otherwise,  the  term  precious  metal,  or  perhaps  royalties 
(as  in  Sec.  109  of  the  B.N. A.  Act),  or  some  equivalent  term 
would  have  been  found  in  the  section.  Nor,  in  my  opinion, 
was  the  omission  to  include  the  precious  metals  an  oversight 
on  the  part  of  the  Legislature,  for  during  the  same  session 
it  had  before  it  a  measure  in  amendment  of  what  is  erro- 
neously known  as  the  Gold  Mining  Act,  1882,  in  which 
"mines"  and  "minerals"  are  respectively  defined,  in 
substance,  as  auriferous  earth  or  rock,  or  lodes  or  veins 
containing  any  minerals  excepting  coal.  (Sec.  45  Vic.  Cap. 
8  ;  46  Vic.  Cap.  19).  While  thus  careful  to  define  these  words 
in  the  general  mineral  Acts,  it  has  left  them  to  be  defined  in 
the  present  instance  according  to  the  well  known  rule  I  have 
referred  to.  In  any  event,  there  are  no  apt  or  precise  words 
in  the  section  to  shew  that  the  Legislature  intended  to  part 
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with  the  prerogative  rights  of  the  Crown,  and  even  if  that    drakb,  j. 

were  doubtful,  that  fact  of  itself  would  be  in  favour  of  the       1894. 

Province,  whom  the  plaintiff,  as  a  "  free  miner,"  licensed     Oct.  2. 

by  the  Government  to  mine  for  gold,  may  be  said  to  vica-  full  court. 

riously  represent.  In  The  Attorney-General  of  British  Columbia       j^^ 

V.  The  Attorney-General  of  Canada^  14  App.  Cas.  295,  Lord     ^      ^ 

Watson  observes   that  "  gold  and  silver  mines,  until  they 

have  been  aptly  severed  from  the  title  of  the  Crown  and         v. 

vested  in  a  subject,  are  not  regarded   as  partis  soli,  or  as    '         '    ^ 

incidents  of  the  land  in  which  they  are  found.     Not  only 

so,  but  the  right  of  the  Crown  to  land  and  the  base  metals 

which  it  contains  stands  upon  a  different  title  from  that  to 

which   its  right  to  the  precious  metals  must  be  ascribed.''     °  ^®° 

This  judgment  may,  in   my  humble  opinion,  be  said  to  '^alkem,  j. 

strengthen  that  given  in  the  case  of  Wooley  v.  The  Attorney » 

General  of  Victoria,  first  cited.    The  appeal  must  be  dismissed 

with  costs. 

Appeal  dismissed  with  costs. 
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Aug.  20. 


KiMPTON 
V. 

McKay 


Statement. 


KIMPTON  V.  M^KAY. 

Practice — Arrest— Capias — C.S,B,C.  Cap.  4^,  Sees.  7-9-10 — Affidavit  to  hold 
to  bail — Writ  of  execution— - Pnecipe  for — Necessity  of — Rules  463-67-950 
— Judgment — Right  of  Court  to  reopen  before  order  issued. 

Per  Davik,  C.J.:  Rule  463,  providing  "No  writ  of  execution  shall  be 
issued  without  the  party  issuing  it,  or  his  solicitor,  fyling  a 
prsecipe  for  that  purpose,"  is  imperative,  and  plaintiff  was  not 
absolved  from  compliance  by  tendering  a  praecipe  for  a  writ  of  ca. 
sa,  to  the  officer  of  the  Court  and  accepting  his  statement  that 
it  was  not  necessary. 

Under  section  7  of  the  Execution  Act  the  provisions  of  1  &  2  Vic.  (Imp.) 
govern  the  form  of  the  affidavit  for  ca,  re.,  and  an  affidavit  to  hold 
defendant  to  bail  to  answer  an  action  for  an  ordinary  debt  is 
sufficient  without  the  allegations  required  by  section  10  in  an  affi- 
davit tor  a  ca.  sa. 

Sec.  9  of  the  Act,  providing  that  "No  person  shall  be  arrested  or  held 
to  bail  for  non-payment  of  money  unless  a  special  order  for  the 
piu*pose  be  made  on  an  affidavit  establishing  the  same  circum- 
stances as  are  necessary  for  obtaining  a  writ  of  ca.  sa.  under  this 
Act,  and  in  such  case  the  aiTest,  when  allowed,  shall  be  made  by  a 
writ  of  attachment  coiresponding  as  nearly  as  may  be  to  a  writ  of 
ca,  sa."  has  relation  only  to  arrests  for  non-payment  under  judg- 
ments and  orders  of  the  Court  analagous  to  process  for  contempt, 
and  does  not  apply  to  ordinary  bailable  process  for  debt. 

On  appeal  to  the  Divisional  Court  (Ci*ea8e,  Walkem  and  Drake,  JJ.)  : 
The  Court  held  the  defendant  was  entitled  to  be  discharged  on  a 
point  not  taken  by  counsel,  and  delivered  a  verbal  judgment 
dismissing  the  appeal  without  costs. 

The  next  day,  before  the  oi'der  was  drawn  up,  counsel  for  plaintiff 
brought  authorities  to  the  attention  of  the  Court  contrary  to  the 
view  upon  which  the  appeal  was  dismissed,  and  asked  leave  to 
re-argue. 

Held,  That  it  is  in  the  discretion  of  the  Court  to  vacate  an  order  before 
it  is  drawn  up.     Upon  re-arguinent, 

Held,  Affirming  Davie,  C.  J.,  upon  the  same  grounds.  That  the  affidavit 
required  by  1  &  2  Vic.  Cap.  10  for  ca.  re.  was  sufficient  to  support 
that  writ  and  the  ca.  sa.  (2)  Overruling  Davib,  C.  J.,  that  the  non- 
fyllng  of  the  praecipe  for  the  ca  sa.  was  an  omission  attributable 
to  the  act  of  the  officer  of  the  Court,  and  should  be  relieved  against 
under  Supreme  Court  Rule  950,  and  the  appeal  from  order  dis- 
charging defendant  allowed  with  costs. 

Application  by  the  defendant  by  summons  in  Chambers 
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to  set  aside  a  writ  of  ca.  sa.  for  irregularity,  upon  the  ground  davie,  c.j. 

that  the  writ,  being  a  writ  of  execution,  was  issued  without  1895. 

the  fyling  of  a  prascipe  for  that  purpose  in  the  office  of  the  Aug.  i. 


Registrar  who  issued  it,  as  required  by  Supreme  Court  Rule  divisional 

COURT 

467.     The  defendant  upon  this  motion  also  maintained  that       * 

the  ca.  sa  was  irregular,  as  having  been  issued  without  a       "^'     ' 
Judge's  order  based  upon  the  affidavit  required  by  section  10     Kimpton 
of  the  Execution  Act,  C.S.B.C.  1888,  Cap.  42.     The  defend-      McKay 
ant  had  been  in  the  first  instance  arrested  and  held  to  bail 
upon   a  writ  of  ca.  re.   issued   upon   a  Judge's  order,  but 
maintained  that  such  order  and  ca.  re.  were  invalid  for  want   Stotement. 
of  a  proper  aflBdavit.     His  contention  was  that  the  require- 
ments of  an  affidavit  to   hold  to   bail,  for  any  debt,  were 


Note — Sec.  7.  Nothing  in  this  Act  shaU  in  any  way  be  deemed  to 
limit  the  operation  and  effect  of  the  Homestead  Act,  or  of  an  Act  of 
the  Imperial  Parliament  passed  in  the  first  and  second  years  of  the 
reign  of  Her  Majesty,  Cap.  110,  and  intituled  "An  Act  for  abolishing 
arrest  on  megne  process  in  civil  actions,  except  in  certain  cases  for 
extending  the  remedies  of  creditors  against  the  property  of  debtors,  and 
for  amending  the  laws  for  the  relief  of  insolvent  debtors  in  England. 

Sec.  8.  No  person  sliall  be  arrested  or  imprisoned  on  any  judg- 
ment whatsoever  recovered  against  him  as  a  debtor  at  the  suit  of  any 
person,  except  as  hereinafter  provided. 

Sec.  9.  Process  of  contempt  for  non-payment  of  any  sum  of 
money,  or  for  non-payment  of  any  costs  payable  by  any  decree  or  order, 
is  abolished ;  and  no  person  shall  be  detained,  arrested,  or  held  to  bail 
for  non-payment  of  money,  except  as  hereinafter  mentioned,  and  unless 
a  special  order  for  the  purpose  be  made  on  an  affidavit  establishing  the 
same  facts  and  circumstances  as  are  necessary  for  obtaining  a  writ  of 
capias  ad  satUfaciendum  under  this  Act,  and  in  such  case  the  arrest 
when  allowed  shall  be  made  by  means  of  a  writ  of  attachment,  cor- 
responding as  nearly  as  may  be  to  a  writ  of  capias  ad  satisfaciendum, 
RL.  No.  61,  Sec.  2,  1886,  Cap.  8,  Sees.  1-3. 

Sec.  10.  In  cases  in  which  the  defendant  has  been  held  to  special 
baU  upon  a  writ  of. capias  ad  respondendum,  or  upon  a  writ  of  ne  exeat  regno, 
issued  on  a  Judge's  order,  it  shaU  not  be  necessary  after  judgment 
signed,  or  decree  made,  before  suing  out  a  writ  of  cajna^  ad  satisfacien- 
dum or  a  writ  of  attachment  to  obtain  a  Judge's  order  for  the  issuing 
thereof,  or  to  make  or  f yle  any  f lurther  or  other  affidavit  than  that  upon 
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DAVIE,  C.J.   governed  by  section  9  of  the  Execution  Act,  supra,  and  that 

1896.       it  must  disclose  the  same  circumstances  as  are  required  by 

Aug.  1.      section  10  for  the  issue  of  a  ca.  «a.,and  that  the  omission'of 


DIVISIONAL  the  allegation  "  that  the  defendant,  unless  he  be  forthwith 

COURT 

*      apprehended,  will  quit  this  Province  with  intent  to  defraud 

his  creditors  generally,  or  the  plaintiff  in  particular,"  etc., 
KiMPTON    invalidated  the  proceedings  ab  initio^  and  left  the  plaintiff, 
McKay     when  issuing  the  ca,  sa,,  in  the  same  position  as  if   the 
defendant  had  not  been  arrested  on  the  ca,  re, 

Charles  Wilson,   Q-C,,  for  the  defendant,  supported  the 
motion. 

L.  G.  McPhillipSy  Q.C.,  contra. 

Davie,  C.J.:  This  was  a  motion  to  set  aside  a  writ  of 
Judgment    ccipi^LS  ad  satisfaciendum,  issued  on  the  29th  of  July,  and 
DAvn  cj    *^^  principal  ground  on  which  the  application   was  sup- 
ported was  that  a  Judge's  order  was  necessary  for  the  issuance 
of  the  writ,  based  on  an  affidavit  under  the  latter  part  of 


which  the  order  authorizing  the  defendant's  arrest  was  obtained  in  the 
first  instance  ;  but  where  the  defendant  has  not  been  so  held  to  special 
bail,  if  the  plaintiff  in  the  action,  by  the  affidavit  of  himself  or  some 
other  party,  shews  to  the  satisfaction  of  a  Judge  of  the  Supreme  Court, 
or,  if  the  case  be  in  a  County  Court,  shews  to  the  Judge  or  acting  Judge 
of  such  Court  that  he  has  recovered  judgment  or  obtained  a  decree  for 
the  payment  of  money  against  the  defendant  for  the  sum  of  one  hun- 
dred dollars  or  upwards,  exclusive  of  costs,  and  also  by  affidavit  shews 
such  facts  and  circumstances  as  satisfy  the  Judge  that  there  is  good 
and  probable  cause  for  believing  either  that  the  defendant,  unless  he  be 
forthwith  apprehended,  is  about  to  quit  this  Province  with  intent  to 
defraud  his  creditors  generally,  or  the  said  plaintiff  in  particular,  or 
that  the  defendant  hath  parted  with  his  property,  or  made  some  secret 
or  fraudulent  conveyance  thereof,  in  order  to  prevent  its  being  taken 
into  execution,  such  Judge  may,  by  a  special  order,  direct  that  a  writ 
of  capias  ad  satisfaciendunif  or  a  writ  of  attachment,  as  the  case  may  be, 
may  thereupon  be  issued,  according  to  the  practice  of  the  Courts  in 
which  the  proceedings  in  the  first  instance  have  been  instituted,  ILL. 
No.  61,  Sec.  3,  1885,  Cap.  8,  Sec  2. 
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Sec.  10  of  the  Execution  Act,  C.S.B.C.  1888,  Cap.  42,  shew-  datub,  c.j. 

ing  intent  to  quit  the  Province  with  intent  to   defraud  1895. 

creditors  generally.  Aug.  i. 
The  facts  shewed  that  the  defendant  had  been  held  in 


DIVISIONAL 

custody,  in  default  of  bail,  under  a  ca.  re.,  and  the  plaintiff,     c^^^- 
having  taken  judgment  for  his  debt,  issued  a  ca,  sa.  under    ^°g'^' 
the  first  part  of  section  10,  without  any  Judge's  order  or     Kimpxom 
further  afiBdavit ;  but  it  was  contended  by  Mr.  Wilson,  on     mcKay 
behalf  of  the  judgment  debtor,  that  the  original  ca.  re.  had 
been  wrongly  issued,  inasi^ach  as  no  affidavit  had  been 
fyled  shewing  that  the  debtor's  intended  absence  from  the 
country  was  with  intention  of  defrauding  his  creditors,  and 
he  relied  upon  section  9  of  the  Execution  Act,  which  enacts 
that  no  person  shall  be  detained,  arrested,  or  held  to  bail 
for  non-payment  of  money  except  as  hereinafter  mentioned, 
and  unless  a  special  order  for  the  purpose  be  made  on  an 
affidavit  establishing  the  same  facts  and  circumstances  as 
are  necessary  for  obtaining  a  writ  of  ca.  sa.  under  that  Act ; 
and  he  argued  that,  as  to  obtain  a  ca.  sa.  it  is  distinctly  .Judgment 
provided  that  there  must  be  an  affidavit  shewing  an  intention  davib,  aj. 
to  defraud  creditors,  equally  so  must  there  be  such  an  affi- 
davit when  you  seek  to  detain  a  person,  or  hold  him  to  bail 
upon  a  ca.  re.,  as  section  9  provides,  as  before  pointed  out,  that 
no  person  shall  be  detained,  arrested,  or  held  to  bail  for  non- 
payment of  money  unless  upon  the  same  facts  as  would 
authorize  the  ca.  sa.,  and,  as  well  as  moving  to  set  aside  the 
ca.  sa,  Mr.  Wilson  moved,  upon  a  separate  motion  paper,  to 
set  aside  the  writ  of  ca.  re.  which  had  been  issued  at  the 
outset  of  the  proceedings. 

I  found  myself  unable  to  accede  to  Mr.  V/ilson*s  argu- 
ment in  attacking  the  ca.  re.;  firstly,  because  the  Judge's 
order  was  conclusive  authority  for  its  issue,  and  there  had 
been  no  attempt  to  discharge  the  order  ;  and  secondly, 
because  I  considered  that  section  9  has  no  bearing  whatever 
upon  a  writ  of  ca.  re.,  which  issues  upon  the  sole  authority 
of  1  &  2  Vic.    Cap.   110,  which  statute  is  distinctly  recog- 
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DAviB,  cj.  nized  as  being  in  force  by  section  7  of  the  Execution  Act.  I 
1895.  considered  that  arrest  under  a  ca.  re.  was  not  a  detention 
Aug.  1.  for  "  non-payment  of  money/*  but  a  collateral  proceeding 
DIVISIONAL  ^^ly  ^  enforce  the  appearance  of  a  defendant  to  an  action 
c^uRT.  j^^  recovery  of  money,  and  that  section  9  had  reference  only 
Aug.  20.  ^  ^Yie  non-payment  of  money,  the  right  to  which  had 
KiMPTON  been  ascertained  by  the  judgment  of  some  competent 
McKay     tribunal. 

But  a  further  ground  was  urged  by  Mr.  Wilson  against 
the  ca.  aa.  which  I  held  to  be  fatal,  viz.,  its  issuance  with- 
out a  prsecipe.  The  writ  of  ca.  sa.  is  a  "  writ  of  execution  " 
both  in  fact  and  by  express  provision  of  Rule  463,  and  Rule 
467  provides  that  no  writ  of  execution  shall  be  issued 
without  the  party  issuing  it,  or  his  solicitor,  fyling  a 
praecipe  for  that  purpose.  The  affidavit  of  J.  Theo.  Wilson 
in  support  of  the  application  shewed  that  the  writ  of  ca.  sa. 
had  been  issued  without  a  praecipe,  and  I  held  the  affidavit 
of  Mr.  Plunkett  that  at  the  time  of  issuing  the  writ  he  had 
Judgment  tendered  a  praecipe  therefor,  but  had  been  informed  by  the 
DAVIB  C.J.  officers  of  the  Registry  office  that  the  praecipe  was  not 
required  for  the  issuing  of  the  writ,  to  afford  no  answer  to 
the  objection. 

For  the  officer  to  tell  Mr.  Plunkett  that  that  was  not 
required  which  the  rules  imperatively  say  shall  be  used,  in 
no  way,  I  think,  relieved  Mr.  Plunkett  of  the  obligation  to 
comply  with  the  rules.  It  was  a  mere  matter  of  opinion  on 
the  part  of  the  officers,  and  Mr.  Plunkett  does  not,  in  his 
affidavit,  shew  that  the  officer  refused  to  receive  the  praecipe. 
I  am  far  from  saying  that  even  had  the  officer  actually 
refused  to  receive  the  praecipe,  that  such  refusal  would  have 
warranted  the  plaintiff  in  issuing  the  writ  without  it.  I 
rather  think  that  in  such  case  it  would  have  been  the 
province  of  the  plaintiff  to  apply  to  a  Judge  to  compel  the 
officer  to  fyle  the  praecipe;  the  wrong-doing  of  the  officer  in 
refusing  to  receive  the  praecipe  could  hardly  justify  the 
wrong-doing  by  the  plaintiff  also  in  issuing  the  writ  with- 
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out  it.     At  all  events,  no  case  of  refusal  is  shewn,  and  I  bavh,  c.j. 

think  there  can  be  no  doubt  that  had  Mr.  Plunkett  insisted  1805. 

on  fyling  the  praecipe,  the  officer  would  not  have  refused  to  Aug.  l. 

receive   it.      In    matters    affecting    personal    liberty,  the  divisional 

practice   and   forms   prescribed   by   law   must  be  strictly  ^^^^^' 

followed,  and  not  having  been  in  this  case,  the  writ  of  ca.  sa.  ^^^'  ^' 


must  be  set  aside.  Kimpton 


V, 


As  the  parties  may  wish  to  bring  the  matter  before  the  McKay 
Divisional  Court,  I  shall  suspend  the  discharge  of  the 
defendant  for  fourteen  days,  and  he  will  be  discharged  at 
the  end  of  that  time  unless  the  Divisional  Court  otherwise 
orders.  The  defendant  is  entitled  to  the  costs  of  the 
motion. 

Defendant  discharged, 

Charles  Wilson,  Q.C.f  on  the  2nd  of  August,  in  view  of 
the  appeal,  moved  before  the  Chief  Justice  to  set  aside  the  gt^u^ment 
writ  of  ca.  re. 

L.  O.  McPhillips,  Q.C.,  contra. 

Davie,  C.J.:  Mr.  Wilson  now  moves  to  set  aside  the  order 
for  the  issue  of  the  ca.  re.  and  the  writ  itself,  on  the  ground 
that  the  affidavit  to  hold  to  bail  was  insufficient,  in  that  it 
disclosed  no  intention  on  the  part  of  the  defendant  to  leave 
the  country  with  intent  to  defraud  his  creditors  generally,   jmig^ient 

In  my  judgment  of  yesterday  I  gave  my  reasons  for 
holding  that  no  such  statement  in  the  affidavit  is  necessary. 
In  my  opinion,  in  bailable  proceedings  we  are  governed 
entirely  by  1  &  2  Vic.  Cap.  110,  and  that  statute,  and 
the  practice  thereunder,  requires  only  that  you  should 
satisfy  the  Judges  of  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  the  jurisdiction.  I  see  no  reason 
to  change  this  view. 

A  further  ground  alleged  against  the  ca.  re.  was  that  it 
was  issued  without  a  prsecipe,   but  I  think  that  there  is 


of 

DAVIS,  C.J. 
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DAviB,  C.J.   nothing  in  this  point,  as  a  ca.  re.  is  not  a  writ  of  execution 
I8d5.       as  a  ca.  sa.  is. 

Aug.  1.  The  motion  must  be  dismissed  with  costs. 

DIVISIONAL  Motion  dismissed  with  costs. 

COURT. 


Aug.  20.         The  plaintiff  appealed  to  the  Divisional  Court  from  the 


KiMPTON  order  of  the  Chief  Justice  setting  aside  the  writ  of  ca.  sa., 
McKay  ^^^  *^®  defendant  appealed  to  the  same  Court  from  his 
order  refusing  to  set  aside  the  writ  of  ca.  re.  and  all  subse- 
quent proceedings  in  arrest,  and  the  cross-appeals  were 
argued  on  the  8th  day  of  August,  1895,  before  Crease, 
Walkem  and  Drake,  JJ. 

A.  E.  McPhillips,  for  the  plaintiff,  on  both  appeals  :  As 
to  the  want  of  a  praecipe,  our  Rule  467  is  not  more  per- 
emptory than  the  English  Rule  71  of  Hil.  Term,  1853  :  "  No 
writ  of  execution  shall  be  issued  till  the  postea  is  seen  by 
the  proper  officer  and  a  prsecipe  entered,"  etc.  Under  above 
rule,  see  Usbome  v.  Pennell,  10  Bing.  531,  where  it  was  held 
Argument,  that  defects  in  the  prsecipe  were  no  ground  for  setting  aside 
the  writ,  Boyd  v.  Durand,  2  Taunt.  161,  a  case  in  which  an 
affidavit  that  a  prsecipe  was  tendered  to  the  proper  officer 
and  refused  was  considered  sufficient,  Probert  v.  Rogers, 
3  D.P.C.  170.  Without  going  the  length  of  saying  that 
mistaken  advice  or  refusal  of  the  officer  would  vary  the 
prima  facie  imperative  character  of  the  rule,  we  submit  that, 
under  the  circumstances,  this  is  a  proper  case  for  the  Court 
to  relieve  the  plaintiff  under  Rule  950  from  what  would 
otherwise  be  the  effect  of  the  error. 

Charles  Wilson,  Q.C.,  for  the  defendant,  on  both  appeals  : 
Usbome  V.  Pennell  proceeds  on  the  ground  that  a  prsecipe 
was  not  required  by  any  rule  of  Court.  In  cases  involving 
the  liberty  of  the  subject  requirements  and  pre-requisites 
of  procedure  must  be  strictly  construed  and  adhered  to.  It 
is  not  a  proper  case  for  the  abrogation  of  an  imperative 
rule.  The  jurisdiction  under  Rule  950  was  not  intended 
for  such  cases. 
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As  to  the  ca.  re.,  section  9  of  the  Execution  Act  is  explicit  dayie,  c.j. 

that  no  person  shall  be  arrested  on  such  a  writ  unless  upon  1895. 

the  same  aflBdavit  as  is  required  for  a  ca,  sa.  by  section  10.  Aug.  1. 


The   reason    is  apparent :      Section    10    provides  that  in  divisional 

case  the  defendant  has  been  held  to  special  bail  upon  a  ca.       * 

re.  the  plaintiff  may  have  a  ca.  sa.  after  judgment  without       "^' 
further  order  or  affidavit,  leaving  the  ca.  aa.  to  stand  upon     Kimpton 
the  original  aflBdavit  required  for  the  ca.  re.  In  view  of  such      McKay 
a  provision  it  would  be  anomalous  to  have  a  difference 
between  such  affidavit  and   that  for  a  ca.  sa.  in  the  first 
instance,  otherwise  the  pre-requisites  to  the  right  of  execu- 
tion upon  the  person  of  a  defendant  would  not  uniformly 
depend  upon  the  same  degree  of  misconduct  on  his  part, 
i.  e.  proof  of  his  intent  to  defraud,  but  upon  the  more  or 
less  accidental  circumstance  of  whether  he  was  arrested 
before  judment  or  not.    **Held  to  bail  "  imports  mesne  pro- 
cess and  not  arrest  to  enforce  payment  under  decrees,  Ac, 
and  "  for  non-payment  of  money  "  means  for  ordinary  debt. 

If  there  is  any  conflict  between  sections  7-9  the  latter  Argument, 
section  must  govern.  There  is  no  conflict.  The  statute 
1  and  2  Vic.  Cap.  110  (Imp.)  limits  and  cuts  down  the  right 
of  arrest  upon  mesne  process  by  requiring  an  affidavit  of 
certain  facts  as  a  pre-requisite.  Section  7  provides  that 
nothing  in  this  Act  shall  limit  the  operation  and  effect  of 
1  &  2  Vic.  Cap.  110,  i.  6.,  all  the  limitations  to  the  right  of 
arrest  therein  provided  are  to  remain.  Section  9  does  not  limit 
the  operation  of  that  statute  but,  while  adopting  it  in  full, 
superadds  a  further  limitation  of  the  right  of  arrest  by 
requiring  as  an  additional  pre-requisite  a  further  allegation 
in  the  necessary  aflBdavit.  It  is  only  by  this  construction 
that  sections  7-9-10  of  the  Execution  Act  can  be 
reconciled  and  given  full  effect  to. 

Drake,  J.  :    It  appears  to   me  that  the  writ  of  ca.  sa.   T^dcmlent 
should  be   set  aside   upon  the  short  ground  that  it  was         oi 

DRAKE  J. 

improperly  issued  without  a  Judge's  order,  as  required  by 
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DAviB,  C.J.  section  10,  except  in  the  case  of  a  defendant  who  had  been 

1895.  held  to  special  bail.     In  this  case  the  defendant  was  not  so 

Aug.  1.  held,  as  he  remained  in  custody  from  the  time  of  his  arrest 

divisionaT  and  did  not  give  bail  to  the  action.     I  do  not  think  that 

'  the  absence  of  the  praecipe  should,  under  the  circumstances, 

^"g'  ^'  be  held  fatal. 

V.  Crease  and  Walkem,  JJ.,  concurred. 

^  ^^  Appeal  dismissed  without  costs. 


August  9th. 

A,  E.  McPhillips,  for  the  plaintiff,  by  leave  of  the  Court, 
now  spoke  to  the  question  and  asked  leave  to  re-open  the 
matter  upon  the  ground  that  the  view  of  the  Court  of  the 
meaning  of  the  words  "  held  to  special  trial,"  was  contrary 
to  the  authorities,  which  counsel  had  no  opportunity  of 
introducing  in  argument,  as  the  point  was  not  taken,  except 
by  the  Court.  The  order  dismissing  the  appeal  had  not 
Argument,  been  drawn  up  or  issued.  He  cited  Re  Swire,  30  Ch.  D.  239  ; 
Ttbcker  v.  New  Brunswick,  &c.  Company ,  44  Ch.  D.  249  ;  Re 
Crown  Bank,  44  Ch.  D.  634  ;  Hatton  v.  Harris  (1892),  App. 
Cas.  547. 

Charles  Wilson,  Q.C.,  contra  :  The  Court  cannot  re-open 
an  argument  and  reverse  their  decision  upon  the  main 
question  after  the  judgment  has  been  pronounced,  Preston 
Banking  Company  v.  Allsup,  12  R.  147  ;  Re  Swire.  30  Ch.  D. 
239 ;  Re  Risca  Coal  Company,  31  L.J.  Ch.  283-429. 

Ckease,  J. :  On  preparing  to  read  our  judgments  on  the 
Judgment  cross-appeal  herein  Mr.  C  Wilson,  Q.C.,  without  desiring 
CBBA8B  J.  ^S^^^  ^^  re-commence  the  discussion  which  had  already 
taken  place  before  the  Court,  begged  before  the  judgment 
was  delivered  to  submit  a  case,  The  Risca  Coal  Mining  Com- 
pany's case,  31  L.J.  283-429,  to  the  consideration  of  the 
Judges,  which  strongly  insisted  that  as  soon  as  a  decision 
such  as  this  had  already  been  given  '^  left  the  lips  of  the 
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Judges,"  when  noted  by  the  Registrar,  it  was  a  complete  davib,  c^. 
judgment,  which  could  not  again  be  opened  by  the  Court,       1896. 
and  asked  the  Court  to  consider  whether,  that  being  the     Aug.  1. 
case,  they  would  deliver  what  might  be  a  futile  judgment,      divisional 

As  the  point  has  not  been  raised  by  either  side  during       * 

the  previous  argument,  the  Court  took  time  to  consider  and       °^' 
examine  it.  Kimpton 

After  conference  and  consideration  of  authorities,  especi-  McKay 
ally  seeing  that  the  decision  they  had  orally  delivered  was 
before  they  had  seen  the  cases  of  Hamilton  v.  Mingay^  1 
U.C.Q.B.  22 ;  Edwards  v.  Jones,  5  D.P.C.  585  ;  Walker  v. 
Lamh,  9  D.P.C.  131  ;  Arch.  Q.B.  Prac.  Ed.  1885,  p.  1495, 
which  altered  the  views  they  had  orally  expressed,  and 
in  view  of  the  authorities,  Re  St.  Nazaire  Company,  12 
Ch.  D.  88  ;  Preston  Banking  Company  v.  Allsup,  12  R.  147  ; 
Miller^s  case,  3  Ch.  D.  661-99  ;  Canadian  Land  Company  v. 
Dysart,  9  Ont.  511  ;  In  re  Suffield  &  Watts,  Ex  parte 
Brown,  20  Q.B.D.  693  ;  Fritz  v.  Hobson,  14  Ch.  D.  542,  and 
considering  that  a  very  short  time  had  elapsed  since  the  Judgment 
oral  decision  had  been  made  before  the  above  cases  had  cbbasb,  j. 
come  to  their  knowledge,  and  their  oral  judgment  had 
neither  been  drawn  up  nor  perfected,  they  considered  in 
the  interests  of  justice  it  was  necessary  to  follow  what  these 
cases  declared  the  law  to  be  on  the  question  before  the 
Court  for  decision. 

On  examining  the  case  of  the  Preston  Banking  Company 
V.  Allsup,  12  R.  147,  before  Lord  Halsbury  and  Lords 
Justices  LiNDLEY  and  A.  L.  Smith,  those  learned  Judges 
concurred  in  the  opinion,  that  in  the  case  of  an  application 
to  alter  an  order  on  the  ground  of  a  slip  or  oversight,  or  in 
a  case  where  the  order  had  not  been  drawn  up,  or  had  not 
expressed  the  real  decision  of  the  Court,  the  Court  would 
have  jurisdiction  to  alter  it,  or  if  a  summons  had  proceeded 
on  the  theory  that*  an  order  complained  of  was  right,  but 
that  circumstances  had  since  occurred  which  rendered  a 
supplemental  order  necessary,   the  Court  might  entertain 
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DAVM,  C.J.  the  application  ;  but  it  was  of  the  utmost  importance,  that 

1895.  there  might  be  some  finality  in  litigation,  that  when  once 

Aug.  1.  the  order  had  been  completed  it  should  not  be  liable  to 


DIVISIONAL  review  by  the  Judge  who  made  it.     Lord  Justice  A.  L.  Smii'h 

'     was  also  of  opinion  that  an  application  to  re-hear  a  matter 

°^'     •     before  the  order  has  been  drawn  up  and  perfected,  or  to 
KiicpTON    vary  an  order  which  has  been  drawn  up  not  in  accordance 
MgKat     with  the  order  pronounced  by  the  Judge,  or  an  application 
that  the  Judge  should  make  an  order  supplemental  to  the 
order  drawn  up,  could  be  entertained  and  decided  by  the 
Judge,  but  he  had  no  jurisdiction  to  re-hear  an  order  once 
made  and  perfected  ;  adding,  * '  Lord  Justice  Fry  put  the 
JadgmeDt    law  on  the  right  foundation  when  he  held,  in  Re  Suffiield 
cssABB,j.  and  Watts,  20  Q.B.D.  693,  that  so  long  as  the  order  had 
not  been  perfected  the  Judge  has  the  power  of  reviewing 
the  matter,  but  when  once  the  order  has  been  completed 
the  jurisdiction  of  the  Judge  over  it  has  come  to  an  end." 
I  am  of  opinion,  therefore,  that  this  Court  has  full  juris- 
diction to  re-hear  this  matter,  and  to  render  a  valid  decision 
now  thereon. 

Walkem  and  Drake,  JJ.,  concurred. 

Order  dismissing  appeal  re-opened,  and  appeal 
directed  to  stand  for  re-argument 

August  12th. 

A.  E,  McPhillips,  for  the  plaintiff :  The  point  upon  which 
Argument,  the  judgment  was  given  was  not  taken  or  argued  by  counsel. 
The  words  "  held  to  special  bail  "  mean  arrested  on  a  ca.  re., 
and  not  necessarily  that  the  defendant  furnished  the  bail, 
Hamilton  v.  Mingaye,  1  U.C.Q.B.  22  ;  Edwards  v.  Jon^s,  5 
D.P.C.  585 ;  Walker  v.  Lumb,  9  D.P.C.  131 ;  Arch.  Prac.  Ed. 
1885,  p.  1495. 

Charles  Wilson,  Q.C.  :  The  defendant  desires  to  press  the 
Judgment  arguments  upon  the  points  raised  by  him  and  previously 
CBSABB,  J.  argued. 
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Crease,  J. :    Mr.  Charles  Wilson,  Q.C,  for  the  defendant,  davie,  c.j. 
appealed  against  the  order  of  the  Chief  Justice  dismissing       i895. 
defendant's  motion  to  set  aside  the  order  for  a  ca.  re.  herein     Aug.  20. 
and  the  writ  itself,  on  two  grounds  :  divisional 

COURT 

(a)  That  it  disclosed  no  intention  of  defendant  to  leave        ' 

the  country  with  intent  to  defraud  his  creditors.  ^^^'  ^' 


(b)  That  the  ca.  re.  was  issued  without  a  prsecipe,  which     Kucpton 
is  a  necessary  preliminary  to  its  issue.  McKay 

Mr.  Wilson^s  other  application  was  to  set  aside  a  ca.  sa. 
issued  against  the  defendant  on  the  29th  July,  chiefly  on 
the  ground  that  a  Judge's  order  was  necessary  on  the 
issuance  of  the  writ  under  the  latter  part  of  section  10  of  the 
Execution  Act,  and  that  the  affidavit  should  have  shewn 
defendant's  intention  to  quit  the  Province  with  the  intent 
to  defraud  his  creditors  generally;  The  position  of  the  case 
stood  as  follows  :  On  the  30th  January,  1895,  the  defendant 
was  arrested  for  debt  under  a  capias  ad  respondendum  and 
detained  in  custody  in  default  of  bail.  While  in  such  cus- 
tody judgment,  on  the  12th  February,  was  signed  against  judgment 
him  for  the  debt  and  costs  ;  and  on  the  29th  July  a  capias  cRBi^B  j. 
ad  satisfaciendum  was  issued  without  any  affidavit  such  as 
that  required  by  the  latter  part  of  section  10  of  the  Execution 
Act,  to  the  effect  that  the  defendant  is  about  to  quit  the 
Province  with  intent  to  defraud  his  creditors,  but  relying, 
under  the  first  part  of  section  10,  on  his  having  been  held 
to  special  bail  under  the  ca  re. 

Two  separate  applications  were  made  by  summons  before 
the  Chief  Justice  to  discharge  the  defendant  out  of  custody 
on  the  ca.  sa.  and  ca.^  re. 

Whereon  the  Chief  Justice,  at  the  hearing,  dismissed  the 
application  to  set  aside  the  ca.  re.  with  costs,  but  set  aside 
the  ea.  sa.  without  costs  for  want  of  a  prxcipe. 

At  the  same  time,  to  facilitate  an  appeal  to  the  Divisional 
Court,  he  ordered  the  defendant's  discharge  in  fourteen 
days,  unless  the  Divisional  Court  should  otherwise  order. 

Defendant  appeals  from  these  orders. 


208  BRITISH   COLUMBIA  REPORTS.           [Vol. 

DAviB,  C.J.  The  questions  raised  turn  upon  the  construction  of  sections 

1896.  7-8-9-10  of  the  Execution  Act. 

Aug.  1.  After  considerable  debate  and  canvassing  of  authorities, 


DIVISIONAL  I  am  of  opinion  that  section  9  of  the  Execution  Act  must  be 

COURT.  ^ 


Aug.  20. 


read  as  independent  of  section  10. 

Section  9  refers  especially  to  contempt  for  "  non-payment 
i;.  of  money,"  such  as  certain  costs,  trustees'  matters  and  the 

McKat  Yi\i^^  ordered  by  a  decree,  for  which  attachment  is  the  usual 
remedy,  enforced  in  conscience  against  the  person,  and  the 
affidavit  referred  to  by  section  9  relates  to  the  procuring  of 
a  writ  of  attachment  analogous  to  a  ca.  sa.  and  refers  to  such 
proceedings  and  money  alone. 

The  bailable  proceedings  for  a  ca.  re.  are  those  under 
1  &  2  Vic.  Cap.  110,  which  is  made  part  of  the  Act  by 
section  7,  and,  as  the  Chief  Justice  lays  down,  we  are 
governed  in  bailable  proceedings  by  that  statute,  and  the 
practice  thereunder,  which  require  only  that  you  should 
Judinnent  ^^^^'^^J  ^^®  Judge  that  there  is  probable  cause  for  believing 
of         that  the  defendant  is  about  to  quit  the  jurisdiction,  and  the 

CRBASB,    J«  , 

capias  ad  respondendum  once  obtained,  and  the  defendant 
held  to  special  bail,  the  capias  ad  satisfaciendum  follows 
under  section  10,  and  is  therefore  in  this  case  valid. 

If  a  defendant  is  not  held  to  special  bail  and  it  is  sought 
to  hold  him  under  a  capias  ad  satisfaciendum j  a  Judge's 
order  must  be  obtained  under  the  conditions  of  the  last 
part  of  section  10.  This  construction  makes  all  parts  of 
this  division  of  the  Execution  Act  work  together  harmoni- 
ously. 

The  other  application  that  the  ca,  sa.  should  be  set  aside 
because  the  prsecipe  which  Mr.  Plunkett  tendered  to  the 
proper  officer  in  due  course  and  form  and  time,  and  by  him 
refused  as  unnecessary,  and  therefore  not  taken  or  entered, 
was  I  think  for  this  purpose,  and  under  the  circumstance 
sufficiently  pressed  as  that  its  refusal  must  be  considered  as 
acitis  curix.      For   the   defendant   to   have   waited  for   a 
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summons  and  decision  of  the  Judge  would  have  been  to  davie,  c.j, 
risk  the  very  object  of  the  writ.  1895. 

A  praecipe  is  not  now  a  part  of  the  writ,  but  rather  a     Aug.  l. 
notice  of  it,  and  the  proper  officer  shewed  that  he  so  con-  divisional 

COURT 

sidered  it  by  preparing  the  writ  upon  such  notice,  and  the        

writ  must  therefore  be  taken  to  be  sufficient,  neither  was       °^' 
the  defendant  thereby  injured.  Kimfton 

That  being  the  case,  the  writ  of  ca.  sa,  must  be  deemed     McKay 
to  have  been  and  to  be  valid,  and  the  application  to  set  it 
aside  dismissed,  but  as  the  act  of  the  officer  of  the  Court 
was  the  cause  of  expense,  without  costs. 

The  plaintiff  having  succeeded  is  entitled  to  the  costs  of 
this  appeal. 

Drake,  J.:  This  is  a  cross-appeal  by  the  defendant  from 
the  judgment  of  the  Chief  Justice  refusing  to  set  aside  the 
writ  of  ca.  re.y  and,  by  consequence,  the  writ  of  ca.  sa.  issued 
herein,  on  various  grounds,  but  eventually  the  question 
centred  in  the  construction  to  be  placed  on  sections  7-8-9-  Judgment 
10  of  the  Execution  Act.  The  facts  are  that  the  drake,  j. 
plaintiff  obtained  a  writ  of  ca.  re.  on  30th  of  January,  1895, 
under  which  the  defendant  was  arrested  on  the  12th  day  of 
February  ;  judgment  was  signed  for  $975.00,  and  costs  to 
be  taxed,  which  brought  the  judgment  up  to  $1,059.65.  The 
defendant  remained  in  custody,  and  on  29th  July  a  writ  of 
ca.  sa.  was  issued  under  which  the  defendant  is  now  held. 

The  defendant's  contention  is  that,  under  section  9,  the 
affidavit  on  which  the  ca.  re.  issued  should  have  contained 
in  addition  to  the  requirements  of  1  &  2  Vic.  Cap.  110, 
a  statement  that  the  defendant  was  about  to  quit  the 
Province  with  intent  to  defraud  his  creditors,  because  the 
same  statements  are  to  be  included  in  the  affidavit  which 
are  necessary  to  obtain  a  ca.  sa  under  section  10. 

Section  9  first  deals  with  monies  ordered  to  be  paid  by 
decree  or  order,  and  says  that  with  regard  to  such  payments 
the  process  of  contempt  is  abolished,  and  it  goes  on  to  enact 
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DAVIE,  C.J.  that  no  person  shall  be  detained,  arrested,  or  held  to  bail 
for  non-payment  of  money  (this  means  non-payment  of 
money  which  used  to  be  enforced  by  process  of  contempt) 


COURT. 


Aag.  20. 

KiMPTON 
V. 

McKay 


1896. 
Aufc.  1. 

DIVISIONAL  except  under  the  conditions  therein  mentioned. 

I  agree  with  the  Chief  Justice  that  this  section  does  not 
refer  to  ordinary  writs  of  ca,  re.;  a  ca.  re.  is  not  issued  for 
non-payment  of  money,  but  to  detain  the  defendant  until 
the  plaintiff  obtains  judgment  and  the  defendant  can  obtain 
his  liberty  by  giving  bail. 

The  proceedings  to  be  followed  for  obtaining  a  ca,  re.  are 
those  pointed  out  in  1  &  2  Vic.  Cap.  110,  which,  if  there 
was  any  doubt  as  to  the  applicability  of  that  Act  to  the 
Province,  it  is  cleared  away  by  section  7. 

Then  comes  section  10,  which  is  a  section  independent  of 
section  9.  That  section  says  if  a  defendant  has  been  held 
to  bail  upon  a  ca.  re,  it  shall  not  be  necessary  to  make  any 
other  affidavit  than  that  authorizing  the  defendant's  arrest 
in  the  first  instance. 

But  if  the  defendant  has  not  been  arrested  (holding  to 
special  bail  means  arrest  on  a  ca.  re.),  a  ca.  sa.  cannot  be 
obtained  without  a  Judge's  order  and  affidavit  setting  out 
certain  facts. 

By  thus  construing  the  Act,  full  effect  is  given  to  each 
section,  and  they  apparently  carry  out  the  object  of  the 
Legislature. 

To  further  emphasize  the  fact  that  this  is  the  correct 
interpretation,  it  may  not  be  amiss  to  note  that  in  equity 
the  orders  of  the  Court  were  enforced  by  writ  of  attach- 
ment, and  section  9  still  continues  that  mode  of  coercion, 
for  it  says  an  arrest  when  allowed  shall  be  by  attachment 
corresponding  to  a  writ  of  ca.  sa. 

I  am  therefore  of  opinion  that  the  writ  of  ca.  sa.  was,  and 
is,  valid  without  any  Judge's  order  or  any  further  affidavit, 
and  that  the  appeal  should  be  allowed  with  costs. 

With  respect  to  the  other  appeal,  that  the  defendant 
should  be  discharged  because  there  was  no  prmcipe  fyled 


Judgment 
of 

DRAKE,  J. 
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before  the  writ  was  taken  out,  the  rules  require  that  a   pa  via,  c.j. 
pracipe  be  fyled  for  every  writ  of  execution.  1896. 

The  affidavit  of  Mr.  Plunkett  shews  that  he  tendered  a     Aug.  l. 
praecipe  when  the  writ  was  applied  for,  but  he  was  informed  divisional 

by  the  Deputy  Registrar  that  it  was  not  necessary — a  clear       * 

mistake  on  the  officer's  part.     It  was  suggested   he  should       °^      ' 
have  applied  to  a  Judge  to  compel  the  officer  to  take  the     Kimpton 
prxcipe — to  do  so  might  have  caused  such  a  delay  as  would     mcKay 
have  rendered  his  execution  abortive,  and  I  do  not  think 
that  the  plaintiff  should  be  prejudiced  by  this  mistake.    He 
tendered  Q,prsecipe^  and  having  done  so  he  had  complied  with 
the  rule.     A  praecipe  is,  after  all,  only  instructions  to  the  Judgment 
Registrar  to  issue  the  writ.     In  old  times  it  was  the  name    drake,  j. 
given   to   the  writ   itself ;   now  it  is  nothing  more   than 
instructions  to  the  officer.     The  defendant  has  not  been 
prejudiced,  and  I  do  not  think  the  mistake  of  the  officer 
should  enure  to  the  plaintiff's  detriment ;  and  this  is  a  case 
which  calls  for  the  exercise  of  the  judicial  discretion  under 
Rule  950.     Neither  do  I  think  it  is  a  case  for  costs. 

Walkem,  J.,  concurred. 


\ 
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DIVISIONAL  DENNY  V.  SAYWARD. 

COURT. 


1895.  Prctetice — Summons  for  judgment  under  Order  XIV. — Evidence — Defendant 
outside  jurisdiction — Service  on  partner  of  former  solicitor — Whether 
iufficient—^Mode  of  proceeding  where  opposing  solicitor  removed  pendente 


Aug.  7. 


Dknny  lite — Waiver. 

Saywabd     Defendant  appeared  to  the  action  by  D.,  a  solicitor,  and  then  went  to 

reside  outside  the  jurisdiction.  D.  being  elevated  to  the  Bench, 
plaintiff  afterwards  obtained  a  summons  for  judgment  under 
Order  XIY.,  and  served  it  upon  H.  (of  the  firm  of  H.  &  L.  D.),  the 
former  partner  of  D.  H.  refused  to  accept  or  acknowledge  the 
service.  The  plaintiff  left  the  summons  at  the  office  of  H.,  who 
returned  it.  Drake,  J.,  upon  the  return  day  mentioned  in  the 
smnmons,  treated  the  above  as  good  service  thereof,  and,  no  one 
appearing  for  the  defendant,  made  bxl  order  giving  the  plaintiff 
leave  to  sig^i  judgment  for  the  amount  claimed.  The  defendant 
appointed  L.  D.,  partner  of  H.,  solicitor  ad  hoc,  and  appealed  to  the 
Divisional  Court  from  the  order. 

Heldf  per  McCreight,  J.  (Walkem,  J.,  concurring),  over-ruling  an 
objection  that  the  defendant  had  no  status  on  the  appeal  for  want 
of  notice  to  plaintiffs  of  appointment  of  a  new  solicitor  to  bring 
the  appeal ;  that  the  plaintiffs,  by  serving  D.  with  the  original 
summons  for  judgment,  and,  as  it  appeared  they  had  done,  writing 
H.  &  L.  D.  for  the  grounds  of  appeal,  had  waived  the  objection. 

That  the  order  appealed  from  was  not  an  ex  parte  order  in  the  sense 
that  an  application  to  rescind  it  should  have  been  made  before 
Drake,  J.,  instead  of  appealing  to  the  Divisional  Court.  (.Flett  v. 
Way,  14  Ont.  P.R.  123,  distinguUhed). 

That  the  proper  method  of  bringing  the  defendant  before  the  Court  on 
the  summons  for  judgment  was  by  subpoena  to  name  a  solicitor, 
which  subpana  could  be  substitutionally  served  though  the  defend- 
ant had  gone  abroad  since  the  service  of  the  writ  of  summons,  and 
that  the  judgment  was  a  nullity.  [Fry  v.  Moore,  23  Q.B.D.  (C.  A.) 
385,  and  Wilding  v.  Bean,  1881,  1  Q.B.  100,  distinguished.] 

Order  XIV.,  though  allowing  affidavit  evidence  instead  of  the  oral 
evidence  usually  adduced  at  a  trial,  does  not  supersede  the  rules  of 
evidence,  and  it  was  necessary  that  the  foreign  judgment  sued  on 
should  be  strictly  proved. 

Statement.  APPEAL   to   the    Divisional    Court    from    an    order    of 
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Drake,  J.,  giving  leave  to  the  plaintiff  to  enter  final  judg-  ^^court.^^ 
ment  against  the  defendant  Say  ward.  ^^ 

Gordon  Hunter   &  Lyman  Duff,  for  the  appeal.  Aug.  7. 

E.  P.  Davis,  Q,C.,  contra:  The  facts  fully  appear  from  the      ^^^^ 

judffment.  „    «. 

'     °  Satwabd 

McCreight,  J.:  In  this  case  a  diflBculty  arose  through 
the  present  Chief  Justice  having  been,  whilst  in  the  pro- 
fession, solicitor  on  the  record  for  the  defendant,  and 
accordingly  having  entered  an  appearance  for  him.  The 
Chief  Justice  was  sworn  in  on  the  11th  March,  1895, 
and,  of  course,  incapable  of  acting  as  an  attorney  after  that 
date.  There  is  a  correspondence  referred  to  in  the  aflSdavit 
of  James  H.  Lawson,  sworn  15th  May,  A.D.,  1895,  marked 
as  an  Exhibit  C,  which  shews  that  after  abandoning  pro- 
ceedings by  a  summons  taken  out  on  or  before  the  8th 
May,  1895,  the  plaintiffs,  by  their  solicitors  Messrs.  Bodwell 
&  Irving,  on  the  14th  May,  1895,  took  out  another  summons 
under  Order  XIV.  on  the  same  day,  and  served  it,  as  stated 
in  their  letter  to  Messrs.  Hunter  &  Duff,  **  at  the  office  Judgment, 
recently  occupied  by  Mr.  Theodore  Davie  (the  present 
Chief  Justice),  who  is  the  solicitor  on  the  record,  and  whose 
business  we,  i.6.,  Messrs.  Bodwell  &  Irving,  see  by  an  adver- 
tisement in  the  Colonist,  you  took  over  ":  "  We  write  this 
to  you  as  an  explanation  why  we  serve  you  notwithstand- 
ing the  letter  written  by  you  to  us  returning  the  papers 
served  upon  you  some  days  ago." 

This  letter  was  replied  to  by  Messrs.  Hunter  &  Duff  on 
the  same  day,  returning  the  papers.  Upon  this  summons 
being  brought  on  for  hearing  before  Drake,  J.,  on  the  20th 
May,  and  no  one  appearing  for  Sayward,  the  order  now 
appealed  from  was  made. 

On  the  21st  May  Mr.  Lyman  Duff,  as  solicitor  for  the 
purposes  of  the  application  of  the  said  defendant,  gave 
notice  of  appeal,  and  the  case  was  argued  before  my  brother 
Walkbm  and  myself  on  the  30th  May.     The  first  objection 
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^^cOTRT.^''  raised  by  Mr.  Davis  for  the  plaintiff,  respondent,  was  that 

^^       whereas  Theo.  Davie  was  solicitor  on  the  record,  the  notice 

Auk  7      ^^  appeal  was  given  by  Lyman  Duff^  and  no  notice  of  change 

of  solicitor  was  given,  although  essential.     Now,  undoubt- 

V.  edly,  upon  the  change  of  the  solicitor,  or  upon  his  death  or 
AYWARD  ]^jg|jjg  struck  off  the  rolls  (which  seems  to  afford  the  nearest 
analogy  to  the  present  position),  notice  should  be  given  to 
the  opposite  party  of  the  appointment  of  the  new  solicitor, 
and  without  such  notice  the  proceedings  by  the  new  solicitor 
would  be  irregular.  See  Ryland  v.  NoakeSj  1  Taunt  342 ; 
and  Arch.  Q.B.  Prac.  Ed.  1885,  111 ;  but  the  question  is 
whether  there  is  not  in  this  case  ample  evidence  of  waiver 
of  irregularity  in  the  omitting  to  give  notice  of  the  change. 
The  service  of  the  summons  for  judgment  on  the  14th 
May  with  Miller,  a  clerk  in  the  oflSce  of  Hunter  &  Duffy  in 
their  office.  No.  21  Bastion  street,  etc.;  see  the  affidavit  of 
Lawson,  clerk  to  Messrs.  Bodwell  &  Irving,  as  to  such 
service,  taken  in  connection  with  the  letter  of  Messrs.  Bod- 
well &  Irving  of  the  same  date  to  Gordon  Hunter,  and  the 

Judgment,  order  of  Mr.  Justice  Drake,  of  the  29th  May,  obtained 
through  such  service,  can  only  be  understood  in  one  way, 
and  that  is  as  dealing  with  Hunter  &  Duff  as  solicitors  for 
Sayward,  and  therefore  rendering  it  unnecessary  for  them 
to  give  notice  of  the  change,  or  of  the  fact  that  they  had 
subsequently  become  such  solicitors.  I  have  used  the 
expression  "  obtained  through  such  service,"  as  the  posting 
up  a  true  copy  of  the  summons,  etc.,  in  the  office  of  the 
Registrar,  as  well  as  the  service  at  the  alleged  residence  of 
the  defendant  on  Fort  street,  seem  to  have  been  unautho- 
rized, and,  therefore,  ineffectual  proceedings — an  appear- 
ance at  one  time  having  been  duly  entered,  though  it 
subsequently  became  abortive  by  the  appointment  of  Mr. 
Davie  to  theChief  Justiceship.  Again,  the  letter  of  Messrs. 
Bodwell  &  Irving ,  of  the  28th  May,  to  Messrs.  Hunter  &  Duff, 
asking  for  the  grounds  of  their  appeal,  seems  to  be  clearly  a 
waiver ;    see   Fairley   v.    Hebba,   3    Dowl.    538-540 ;   Mar- 
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gerem  v.  Mackilwaine,  2  New  Rep.  509,  and  Arch.  Q.B.  Prac.  ^^coIjrt.^^ 
Ed.  1885,  110,   as  to  the  waiver  of   the  irregularity  "by       ^^ 
treating  the  new  solicitor  as  the  solicitor  in  the  cause."     ^      y 

Indeed  the  facts  here  approach  very  nearly  to  an  estoppel. 

Messrs.  .Hunter  &  Duff  might  well  consider  notice  of  the  ^^^ 
change  superfluous  under  the  circumstances  ;  see  Cornish  Saywabd 
V.  Abington,  4  H.  &  N.  549.  The  next  point  raised  by  Mr. 
Davis  was  that  insufficient  grounds  of  appeal  were  given, 
though  particulars  were  demanded ;  but  it  seems  to  me 
that  the  points  that  the  "  Court  had  no  jurisdiction  to  pro- 
ceed further  in  the  action,  and  if  the  Court  had  such 
jurisdiction,  that  Mr.  Say  ward  was  not  served  with  the 
summons  and  was  not  before  the  Court  when  the  order  was 
made,''  were  serious  points,  and  gave  sufficient  notice  of 
what  was  to  be  and  what  was  argued  before  us.  I  think  it 
appears  by  the  affidavits  that  Say  ward  was  not  before  the 
Court  when  the  order  of  Drak^,  J.,  was  made,  i.e.,  on  the 
20th  May,  of  this  year.  The  proper  mode  of  bringing  him 
before  the  Court,  in  Chancery  cases  at  all  events  (and  I  judgment, 
think  from  the  language  of  Order  VII.,  Rule  3,  of  the 
English  Rules,  corresponding  to  our  Rule  30,  as  to  change 
of  solicitor,  also  in  Common  Law  cases),  was  by  subpoena 
to  name  a  solicitor  ;  ^ee  cases  cited,  ard  the  statement  as  to 
the  practice,  page  253  of  the  Annual  Practice,  1895.  It  appears 
also  from  the  same  passage  ^*  that  the  subpoena  is  served 
personally,  but  that  where  personal  service  cannot  be 
effected  the  Court  will  order  substituted  service.''  In  this 
case  personal  service  on  Say  ward,  an  American  subject 
now  resident  in  California,  would  have  been  not  merely 
illegal,  but,  for  obvious  reasons,  highly  improper  (compare 
what  is  said  in  Hewitson  v.  Fahre,  21  Q.B.D.  6),  and  a  Judge 
would,  no  doubt,  on  proof  of  the  circumstances,  have 
ordered  substituted  service  of  subpoena,  as  was  done  in 
Gibson  v.  Ingo,  2  Phillips  402,  and  Dean  v.  Lethbridge,  26 
Beav.  397,  and  this  substituted  service  is  as  good  as  actual 
service;  see  same  case  of  Gibson  v.  Tngo.     But  the  question 
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^^couRT.^^  arises  as  to  the  effect  of  complete  omission  to  serve  it  in 
^^  any  manner,  whether  that  is  merely  an  irregularity  which 
^  -  may  be  waived  or  a  nullity  which  cannot  be  waived,  and 
certainly  the  language  of  Lord  Coti'Enham  in  Gibson  v. 
IngOy  2  Phillips  402,  seems  to  imply  that  an  order  for  a 
subpoena  on  the  defendant  to  appoint  a  new  attorney  was 
necessary  ;  see  also  Ratcliff  v.  Roper ^  1  P.  Wms.  420,  where  it 
was  held  that  "  a  subpoena  ad  fac.  attor,  not.'*  must  be  taken 
out  and  served,  because  till  then  the  party  is  not  in  Court. 
In  truth,  the  difficulty  seems  to  be  serious,  for  in  Roberts 
V.  Spurr,  3  D.P.C.  551,  the  Court  pointed  out  that  there 
being  no  person  before  the  court  against  whom  a  judgment 
could  be  signed,  owing  to  the  plaintiff  not  having,  as  he 
might  or  ought  to  have  done,  according  to  the  practice  in 
the  year  1835,  entered  an  appearance  for  the  defendant  the 
judgment  signed  against  him,  the  defendant,  was  a  nullity. 
I  gather  from  the  remarks  in  the  Annual  Practice,  1895, 
at  page  253,  and  Homestead  and  Langton,  page  468,  that  the 

Judgment,  subpoena  to  appoint  a  new  attorney  is  now  the  only  correct 
practice  at  law  as  well  as  in  equity  as  "  the  best  practice,'* 
see  Newbiggin-by-the-Sea  Gas  Company  v.  Armstrong,  13 
Ch.  D.  310.  Had  a  Judge  been  applied  to  in  this  case  for 
substituted  service  upon  Sayward  of  proceedings,  he  would 
doubtless  have  acted  according  to  the  practice  I  have 
referred  to  as  stated  in  the  above  Treatises  on  Practice,  and 
in  Daniel's  Ch.  Pr.  6th  Ed.  p.  48.  I  did  not  understand 
Mr.  Davis,  who  gave  us  a  careful  argument,  to  contest  this, 
but  he  seemed  to  consider  that  the  case  Fry  v.  Moore,  23 
Q.B.D.  395,  (C.A.),  rendered  substituted  service  of  the  sub- 
poena in  a  foreign  country  inappropriate  or  void,  but  I  can 
find  no  trace  of  any  such  doctrine ;  and  in  Gibson  v.  Ingo, 
before  referred  to.  Lord  Cottenham  directed  substituted 
service  of  the  subpoena  though  the  defendant  was  abroad 
and  not  likely  ever  to  return.  Fry  v.  Moore,  see  Wilding  v. 
Bean  (1891)  1  Q.B.  100,  deals  merely  with  original  writs  for 
service  out  of  the  jurisdiction  and  shews  that  the  Judicature 
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rules  in  that  behalf  never  interfered  or  could  interfere  with  ^^ourt.^^ 

original  writs  for  service  within  the  jurisdiction,  or  rather  ^^ 

perhaps  the  converse,  namely,  that  original  writs  for  service  ^      ^ 
within  the  jurisdiction  could  not  be  invoked  for  the  purpose 


of  service  without  the  jurisdiction  so  as  thereby  practically  v. 

to  do  away  with  the  code  established  by  Order  XL  for  such  ^^^^^^^ 
last  mentioned  service,  Re  Cliff  (1895)  2  Oh.  23  (C.A).  All 
this,  of  course,  has  no  application  to  interlocutory  proceed- 
ings in  an  action  relating  to  very  different  matters,  e.g.  the 
order  now  in  question.  I  have  treated,  as  I  think  is  the 
case,  the  omission  of  the  subpoena  to  appoint  the  attorney 
as  making  the  order  of  Mr.  Justice  Drake  a  nullity.  But 
Mr.  Hunter's  position  seems  to  me  to  be  fully  sustained  if 
we  treat  it  as  a  mere  irregularity.  I  don't  understand  that 
the  waiver  was  contended,  for  Mr.  Davis  contended  that  an 
application  should  have  been  made  to  Drake,  J.,  to  set 
aside  his  order  instead  of  appealing  to  a  Divisional  Court, 
but  I  do  not  so  read  C.S.B.C.  1888,  p.  256,  sections  59- 
60-67.  The  order  was  clearly  interlocutory,  Salaman  Judgment. 
V.  Warner  (1891)  1  Q.B.  734  (C.A).  An  opposite  practice 
may  have  arisen  in  England  in  consequence  of  section  50 
of  the  Judicature  Act,  1873,  but  that  section  was  never  in 
force  in  British  Columbia,  and  the  words  of  the  sections 
above  quoted  seem  distinct.  I  see  that  in  Ontario  the 
words  ex  parte  order  which  the  Judge  or  Master  in  Chambers 
has  power  to  re-consider  have  been  considered  to  include 
or  cover  cases  going  by  default  where  through  some  slip 
cause  has  not  been  shewn,  Flett  v.  Way,  14  Pr.  Rep.  123. 
Here  there  was  not  any  intention,  as  far  as  I  gather,  on  the 
part  of  Say  ward  to  shew  cause  before  Drake,  J.,  and  there- 
fore no  such  slip.  I  think  the  order  appealed  against  might 
and  should  be  set  aside  on  the  above  grounds,  but  there  is 
another  which  though  not  argued  must  not  be  lost  sight  of. 
Order  XIV.,  though  allowing  affidavits  instead  of  the  oral 
evidence  usually  adduced  at  a  trial,  does  not  supersede  the 
rules  of  evidence  as  to  foreign  judgments  being  provable 
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^^couRT.^^  only  by  documents  duly  authenticated.     The  mode  of  proof 
Jlir       is  referred  to  in  Roscoe  on  Evidence,  16th  Ed.  121.     Here, 

.       -      though  we  have  legal  proof  perhaps  of  the  judgment  of  the 
Judge  of  first  instance  in  Washington  Territory,  we  have 

^^^^      none  as  to  the  decision  of  the  Supreme  Court  of  the  United 
Sayward    States  on  the  writ  of  error.     Indeed,  one  of  the  affidavits 
on  the  part  of  Sayward  made  by  counsel  leaves  the  impres- 
sion that  no  such  document  could  be  produced  from  that 
Court  of  last  resort,  for  the  simple  and  conclusive  reason  that 
no  final  judgment  had  yet  been  rendered  by  the  Supreme 
Court  of  the  United  States.     The  Order-in-Council  of  the 
4th  December,  1894,  allowing  such  defence,  was  complained 
of,  but  perusal  of  the  case  of  Scott  v.  Pilkington,  31  L.J.Q.B. 
81,  and  the  judgment  at  page  89,  shews  that  this  is  merely  a 
legal  statement  as  to  **  the  equitable  interposition  of  the 
Court  to  prevent  the  possible  abuse  of  its  process."     As  far 
as  legal  evidence  goes,  Sayward,  if  compelled  to  obey  the 
order  appealed  from  might  have  to  seek,  and  seek  in  vain, 
for  a  return  of  money  which,  as  it  may  appear  hereafter, 
he  was  perhaps  unjustly  and  illegally  compelled  to  pay 
under  an  erroneous  judgment.     The  affidavits  made  by  the 
opposing   counsel   are   instructive   in    making  us  feel  the 
benefit  of  proper  rules  of  evidence  as  regards  the  proof  of 
foreign  judgments.     The  Judicial  Committee  say,  in  Jones 
v.  Stone  (1894)  A.C.  122,  that  Order  XIV.  was  *'only  intended 
to  apply  to  cases  where  there  could  be  no  reasonable  doubt 
that  a  plaintiff  is  entitled  to  judgment,  and  where  therefore 
it  is  inexpedient  to  allow  a  defendant  to  defend  for  mere 
purposes  of  delay."     Mr.  Justice  Wills,  in  Paxton  v.  Baird^ 
(1893)  1  Q.B.  139,  says  that  order  cannot  apply  "unless  a 
person  takes  out  a  summons  for  judgment  under  it,  he  has 
his  tackle,  so  to  speak,  in  good  order."     I  have  discussed 
some  points,  perhaps  not   raised  in  argument,  but  Lrord 
EsHER  says,  in  Emden  v.  Carte,  19  Ch.  D.  323,  (C.A.)  "  it  is 
the  duty  of  the  Judge  to  take  all  the  points  which  the  case 
fairly  raised,  although  those  points  are  not  taken  by  the 


Judgment. 
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counsel."     I  think  the  order  of  Mr.  Justice  Drake  should  ^^court.^^ 
be  set  aside  with  costs,  but  only  of  the  appeal.  ^^ 

Walkem,  J.,  concurred.  Aug.  6. 

Appeal  allowed  with  costs. 


Denny 

V. 

Satwabd 


IN  RE   BELL-IRVING  AND  CITY  OF  VANCOUVER,  mccmboht.  j. 

In  the  Matter  of  the  Vancouver  Incorporation  Act,       ^^^' 
1886,  AND  TitE  Municipal  Act,  1892.  and  By-law  159     ^^'  ^' 
OP  THE  Corporation  of  the  said  City.  Bell-Ibvino 

StatuUs^Consiruction  of— Vancouver  Incorporation  Acty  1886,  Sec.  1£7.       Vancouver 

Section  127  of  the  Vancouver  Incorporation  Act  gives  the  right  to  vote 
on  by-laws  requiring  the  assent  of  the  electors  to  certain  persons 
rated  to  the  amount  of  $500.00  of  real  property  on  the  Revised 
Assessment  Roll  "  on  which  the  voters*  lists  of  the  City  are  based.* 

The  by-law  in  question  was  submitted  to  the  electors  upon  the  Assess- 
ment Rolls  for  the  current  year,  which  had  not  then  been  finally 
revised. 

Held,  That  the  words  supra,  *'on  which  the  voters*  lists*  are  based,**  are 
descriptive  merely,  and  do  not  mean  the  voters'  lists  which  must 
at  that  time  be  used  in  an  election  for  Councillor. 

Remarks  on  the  impropriety  of  effectuating  an  inference  by  the  inter- 
polation of  language  not  found  in  a  statute. 

An  agreement  relating  to  the  railway  enterprise  to  be  assisted  by  the 
by-law  was  referred  to  as  " made  and  concluded*'  between  the  con- 
tracting Railway  Companies,  but  the  agreement  was  set  forth  in 
the  by-law,  and  appeared  without  signatures  ;  in  fact,  at  the  date 
of  the  publication  of  the  by-law,  it  had  only  been  executed  by  one 
of  the  Railway  Companies. 

Held,  That  there  was  no  misrepresentation  of  fact  such  as  to  avoid  the 
by-law  on  that  ground. 

-LLULE  nisi  to  quash  By-law  159  of  the  City  of  Vancouver, 

upon  the  ground,  inter  alia,  that  the  voters'  lists  on  which   statement. 

the  voting  thereon  took  place  was  not  based  upon  the  proper 
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mccbeiqht,  J.  Assessment  Roll,  and  that  the  said  by-law  as  published  and 

1892.       finally  passed  contained  material  misstatements,  amongst 

Dec.  6.     others   that  an  agreement  between  the  Burrard    Inlet  <fe 

Bell-Irving  Fraser  Valley  Railway  Company,  of  the  one  part,  and  the 

Vantouvjm  Northern  Pacific  Railway  Company  and  the  Seattle,  Lake 

Shore   &   Eastern   Railway  Company,  of   the  other  part, 

which  is  set  out  in  full  in  the  said  by-law,  was  signed  by 

the  parties  thereto,  whereas  the  same  was  not  signed  by  the 

parties  thereto. 

E.  P.  Davis  and  A.  Williams,  for  the  applicants. 

A.  J.  McColl,  Q.C,  and  A,  St,  George  Hamersley,  contra, 

McCreight,  J.:  This  was  a  rule  nisi  to  quash  a  by-law  of 
the  City  of  Vancouver  which  was  voted  upon  and  finally 
passed  on  the  26th  September  last  intituled  a  By-law  in 
the  aid  of  Burrard  Inlet  &  Fraser  Valley  Railway  Company. 

The  rule  was  argued  before  me  at  great  length,  and  many 
objections  raised  by  counsel  for  Bell-Irving  which  I  shall 
Judgment  ^^^j  ^j^j^  seriatim.  The  first  and  the  most  relied  upon  was 
that  an  improper  list  of  voters  was  used,  namely,  one  taken 
from  the  Revised  Assessment  Roll  of  1892  instead  of  that  of 
1891. 

The  words  of  the  127th  section  of  the  Incorporation  Act 
of  Vancouver,  1886,  and  sub-section  1  of  the  same,  upon 
which  this  contention  was  mainly  based,  are,  at  least  so  far 
as  material  to  this  question,  as  follows  :  *'  127.  The  right  of 
voting  on  by-laws  requiring  the  assent  of  electors  shall 
belong  to  the  following  persons,  being  males  or  feme  soles 
of  the  full  age  of  twenty-one  years,  being  rated  to  the 
amount  of  five  hundred  dollars  of  real  property  on  the 
Revised  Assessment  Roll  on  which  the  voters'  lists  of  the 
City  are  based,  held  in  their  own  right,  or,  in  cases  of 
males,  in  the  right  of  their  wives,  and  each  person  so 
qualified  shall  be  entitled  to  one  vote  only.'' 

Sub-section  1.  *'  After  a  by-law  requiring  the  assent  of 
the  electors  has  passed  its  second  reading,  and  before  date 
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of  the  submission  of  the  same  to  the  electors,  the  City  Clerk  mccbmght,  j. 
shall  prepare  a  list  of  the  persons  who  are  entitled  to  vote       18^2. 
on  the  proposed  by-law  in  accordance  with  the  preceding     I>«c.  6. 

section."  Bell-Irving 

It  was  forcibly  contended  for  Irving  that  to  give  full  y  *'• 
effect  to  the  words  of  the  section  '*  on  which  the  voters*  lists 
of  the  City  are  based/'  the  election  having  taken  place  in 
September,  1892,  and  the  voters*  lists  of  the  City  not  having 
been  finally  revised  and  corrected  till  about  1st  November, 
1892  (see  section  123),  section  127  must  be  necessarily  taken  as 
referring  to  the  "  voters'  list"  of  the  previous  November  or 
the  1st  November,  1891,  which,  of  course,  was  "  based  "  on 
the  Revised  Assessment  Roll  of  February,  1891,  and  that 
the  City  Clerk  in  performing  his  duties  under  sub-section  1 
of  the  same  section  as  above  should  accordingly  have 
had  recourse  to  the  Assessment  Roll  from  which  that  voters' 
list  had  been  taken,  that  is  the  Revised  Assessment  Roll  of 
1891  and  not  of  1892.  I  have  had  a  good  deal  of  doubt  as 
to  whether  this  contention  was  not  made  out,  but  am  now  J'l^K™®***- 
satisfied  that  the  words  in  section  127  ''  on  which  the 
voters'  lists  of  the  City  are  based  "  are  merely  descriptive, 
or  for  the  purpose  of  identification  and  for  the  guidance  of 
the  clerk,  and  that  he  acted  correctly  when  he  considered 
the  Revised  Assessment  Roll  referred  to  in  that  section  was 
that  of  February,  1892  (as  to  this  date  see  section  35,  sub- 
section 1,  and  sections  under  the  headings  "  Assessments  " 
and  "Court  of  Revision"). 

It  was  pointed  out  to  the  counsel  for  Irving  that  his 
contention  pre-supposes  a  serious  interpolation  after  the 
words  "  are  based  "  in  the  section,  e.g.,  "  and  when  and  as 
the  same  shall  have  been  finally  revised  and  corrected  as 
aforesaid,"  or  perhaps  more  appropriately  as  suggested  by 
counsel  shewing  cause  against  the  rule  "  which  would  have 
been  the  lists  to  be  used  if  the  said  voting  had  been  for  the 
election  of  a  Councillor." 
How  very  sparingly  and  under  a  kind  of  necessity  inter- 
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McCBBiGHT,  J.  poiations  are  to  be  used  by  Judges  may  be  seen  by  the  cases 

1892.       referred  to  in  Maxwell  on  Statutes,   p.  209,   1st  Edition ; 

Dec.  6.     Wilberforce  on  Statutes,  p.  118  ;  and  Hardeastle  on  Statutes, 

Bbll-Ibvino  P-  100,  last  edition  ;  and  as  to  the  tendency  to  restrict  the 

Vancouver  Powers  of  the  Judges  to  the  simple  construction  of  the  words 

used  in  the  Act,  see  Qxieen  v.  Judge  of  the  City  of  London 

Court  (1892)  1  Q.B.  273  (C.A.) 

At  some  future  day  section  308  of  the  Municipal  Act  of 
Ontario  (see  Harrison's  Municipal  Manual,  5th  Edition, 
p.  226),  or  similar  legislation,  may  be  introduced  into  the 
Province,  but  that,  of  course,  can  only  come  from  the 
Legislature,  and  must  not  be  anticipated  by  a  Judge. 
Counsel  for  the  City  also  used  what  seemed  to  me  a  cogent 
argument  that  if  the  Assessment  Roll  of  the  year,  Febru- 
ary, 1892,  was  not  to  be  used,  but  recourse  had  to  that  of 
1891,  the  same  construction  must  hold  good  for  every 
antecedent  year,  the  year  1886  included  ;  but  as  that  was 
the  first  year  of  the  municipal  existence  of  Vancouver,  that, 
Judgment,  ^j  course,  would  be  absurd,  and  certainly  not  intended  by 
the  Legislature,  as  there  was  no  separate  machinery  to  meet 
that  exceptional  occasion.  I  think  also  that,  as  was  argued, 
the  Municipal  Act  of  1892  being  a  Consolidated  Act  [see 
sections  116  (2)  and  117]  points  to  the  policy  of  the  Legis- 
lature as  being  in  favour  of  the  most  recent  and  existing 
ownership  of  land  being  fully  represented  in  voting  on  such 
by-laws. 

When  these  matters  were  pointed  out,  and  that  Irving's 
counsel  were  seeking  in  substance  to  interpolate  a  second 
factor  or  condition  precedent  to  the  right  to  vote,  the  first, 
of  course,  being  that  the  voter  must  be  rated  on  the  Revised 
Assessment  Roll,  the  counsel  shifted  their  attack  on  the 
by-law  by  surrendering,  as  I  understood  them,  any  such 
proposed  interpolation  or  its  equivalent,  but  still  contending 
that  the  Revised  Assessment  Roll  for  1892  should  not  have 
been  used,  but  that  of  1891. 

I  have  referred  at  length  to  their  first  contention  and  the 
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answer  to  it,  for  they  really  determine  this  second  question  mccmioht,  j. 
as  well  as  the  first.  i^^- 

In  truth,  this  new  contention  pre-supposes  an  interpola-      I^.  6. 
lation  in  127,  perhaps  more  lengthy  and  startling  than  the  bell-Irying 
former,  and   may  be  expressed  thus,  that  "in  case  of  a  by-  Vancouver 
law  being  voted  upon,  and  if  such  voting  takes  place  before 
the  1st  of  November  in  any  year  or  the  earlier  revision  of 
the  voters'  lists,  then  resort  must  be  had  to  the  Revised 
Assessment  Roll  of  the  preceding  year,  but  if  after  the  first 
of  November  or  earlier  revision  then  to  the  Revised  Assess- 
ment Roll  of  the  current  year."     If  any  one  will  try  to  read 
any  of  the  above  interpolations  into  section  127  he  will  find 
the  result  to  be  more  than  awkward.     I  have  discussed  this 
first  objection  at  length,  not  that  I  now  feel  any  doubt  about 
it,  but  because  it  was  so  long  and  strenuously  argued,  and 
is  of  such  great  interest  and  importance,  and  shall  only 
refer  to  a  test  given  by  Lord  Bramwell,  in  Muirhead  v. 
Muirhead,  15  App.  Cas.  306,  "  that  if  the  negative  of  the 
proposed  interpolation  agreed  with  the  rest  of  the  document        ^^®°  ' 
it  should  not  be  read  in."     I  see  nothing  in  the  Act  requir- 
ing resort  to  an  old  assessment  roll  instead  of  the  last. 

As  to  the  second  objection,  that  the  by-law  as  passed 
contained  material  false  statements,  counsel  for  Irving 
contended  that  the  by-law  purported  that  the  agreement 
therein  referred  to  was  executed  between  the  two  companies, 
the  Burrard  Inlet  &  Fraser  Valley  Company  and  the  North- 
ern Pacific  Railway  Company,  and  that  the  words  "  made 
and  concluded  "  averred  as  much,  whilst  it  was  admitted 
that  none  but  the  Northern  Pacific  had  signed  at  the  date 
of  publication  of  by-law. 

But  perusal  of  the  by-law  indicates  absence,  not  presence, 
of  signatures  and  formal  execution  of  any  kind,  and  see  the 
attestation  of  the  notary  Wallbridge  ;  and  besides,  contracts 
may  be  considered  sometimes  binding  though  actually 
unsigned,  Brogden  v.  Metropolitan  Railway  Company^  2  App. 
Cas.  667  ;   Winn  v.  JBuZZ,  7  Ch.  D.  32  ;  Bonnewell  v.  Jenkins^ 
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McCREioHT,  J.  8  Ch.  D.  70  ;  Lewis  v.  Brass,  3  Q.B.D.  667  ;   Willistan  v. 
1892.       Lawson,  19  S.C.R.  673  ;  Dalrymple  v.  Scott,  19  O.A.R.  477. 
Dec.  6.  What  the  Courts  consider  false  representations  is  a  good 

Bxll-Irvixo  deal  discussed  in  Smith  v.  Chadwick,  20  Ch.  D.  27,  and  9 

VanoJuvkb  -^PP-  ^^^-  ^^^-  I  think  no  one  could  have  been  misled  by 
the  by-law,  and  it  is  admitted,  I  believe,  now  that  the  con- 
tract had  been  duly  executed. 

The  third  objection  was,  that  the  by-law  was  based  on  the 
fact  that  the  agreement  was  unsigned  at  the  time  of  its 
passage.  This  objection  seems  to  have  been  scarcely  dis- 
cussed, and  I  do  not  see  its  weight  or  know  of  any  case 
bearing  on  it.  Mr.  McColl  cited  a  case  to  shew  that  this 
was  immaterial  on  a  motion  to  quash.  At  all  events,  having 
regard  to  cases  cited  in  Harrison's  Municipal  Manual,  5th 
Ed.,  p.  242,  note,  I  think  I  am  not  called  upon  to  interfere 
on  this  point. 

Judgment.  As  to  the  fourth  objection,  that  the  by-law  does  not 
comply  with  section  104  (8)  of  the  Municipal  Act  of  1892, 
counsel  for  Irving  complained  of  omission  of  conditions 
(as  to  effect  of  failure  to  observe,  etc.)  contained  in  section 
104  (8),  but  it  was  answered  that  the  expression  making  the 
by-law  void  or  "  of  no  validity  "  only  means  voidable  at  the 
election  of  the  party  not  in  default,  see  Hughes  v.  Palmer, 
34  L.J.C.P.  279,  and  that  this  is  the  meaning  of  section 
104  (8)  is  obvious  from  the  conclusion  of  that  sub-section, 
which  makes  it  optional  for  the  Council  to  pass  a  by-law 
putting  an  end  to  the  transaction  under  the  circumstances 
of  delay,  etc.,  and  this  to  evidence  their  election.  Some 
Manitoba  cases  were  cited  to  shew  that  the  expression 
"  void"  or  "  of  no  validity  *'  must  be  construed  as  absolute. 
They,  however,  had  reference  to  pre-emptions  where  the 
policy  of  the  Legislature  was  clear  to  prevent  pre-emption 
being  made  at  the  instance  of  mere  land  speculators  and 
not  by  bona  fide  settlers,  and  I  think  the  same  has  been 
held  in  this  Province.  This  ratio  decidendi  of  course  has 
no  application  to  the  present  question. 
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Objections  five  and  six  were  argued  together.     They  were  mcCwhoht,  j. 
that  the  by-law  does  not  specify  rate  to  be  levied  for  interest       1802. 
and  sinking  fund,  and  that  the  by-law  does  not  provide  for      Dec.  6. 
raising  sufficient  for  sinking  fund  and  interest.  Bell-Irvino 

The  answer  to  that  is,  I  think,  that  the  by-law  complies  Vancouver 
with  55  Vic.  Cap.  62,  Sec.  5,  as  interpreted  in  connection  with 
the  corresponding  sections  in  the  Acts  of  1886  and  1889,  as 
now  repealed  or  amended. 

It  was  argued  that  instead  of  $3,157.05  to  be  raised  annu- 
ally for  the  payment  of  the  principal  debt  of  $300,000.00, 
at  the  end  of  forty  years,  that  the  annual  sum  of  $7,500.00, 
or  of  $300,000.00  divided  by  forty  should  have  been  required  ; 
in  other  words,  that  the  interest  on  sinking  fund  should  not 
have  been  taken  into  account.  This  contention  seems  to 
me  to  be  in  conflict  with  the  concluding  member  or  latter 
part  of  55  Vic.  Cap.  62,  Sec.  5,  especially  having  regard 
to  its  history  before  referred  to.  I  cannot  interpolate  after 
the  words  of  the  Act  "  and  also  a  sum  to  be  raised  annually  Judgment, 
for  the  payment  of  the  debt  when  due,'*  the  following  or 
like  words,  **  by  the  way  of  principal  and  sufficient  irre- 
spective of  its  interest  to  pay  the  amount  when  due."  The 
four  per  cent,  for  interest  in  the  repealed  Act  of  1889,  52 
Vic.  Cap.  40,  Sec.  13,  was  of  course  too  small  and  calculated 
to  cast  an  unnecessary  burden  upon  ratepayers. 

The  eighth  objection  was,  that  the  Court  of  Revision 
reduced  the  assessment  without  jurisdiction,  which  deprived 
a  number  of  voters  of  their  vote,  and  that  there  was  no 
jurisdiction  to  reduce  except  on  complaint  and  after  hearing 
individual  complaints. 

Cases  were  cited  by  counsel  for  Irving  in  support  of  this 
contention,  but  they  were  chiefly  Ontario  cases  on  the 
Ontario  Municipal  Act. 

There  the  duty  of  the  Court  of  Revision  is  judicial,  see 
Harrison's  Manual,  page  755.  In  the  Vancouver  Act  of  1886 
there  are  words  in  the  two  first  lines  in  section  44  amply 
sufficient  as  it  seems  to  me  to  give  ministerial  powers  to  the 


226  BRITISH   COLUMBIA  REPORTS.  [Vol. 

McCBBiQHT,  J.  Court  to  revise  and  correct  without  any  special  complaint, 
1892.       and  which  I  do  not  find  in  the  Ontario  Act,  and  which, 
Dec.  6.     according  to  the  rule  in  such  cases,  I  must  take  to  have  been 
B^Ibving  advisedly  inserted. 

Vanoo  vm  ^  *"^  ^^^^  ^^®  practice  has  been  for  the  Court  of  Revision 
— I  am  not  speaking  of  the  Vancouver  Court — ^to  exercise 
this  ministerial  jurisdiction,  and  I  think  this  has  been  to 
my  own  experience,  and  considering  the  serious  fluctua- 
tions which  have  taken  place  in  the  value  of  real  estate  in 
the  Province  during  many  years,  it  must  almost  necessarily 
be  so. 

Admitting,  for  the  sake  of  argument,  that  a  notice  was 
necessary,  I  cannot  say  that  given  by  Lister  Gill,  having 
regard  to  the  language  of  section  44  of  the  Act  of  1886,  is 
insufficient.  The  presumption,  moreover,  is  that  the  alleged 
Judgment,  deprived  voters,  who  must  have  been  freeholders  to  the 
amount  of  about  $600.00,  would,  according,  I  believe,  to 
common  experience,  have  voted  in  favour  of  the  by-law. 
Moreover,  it  is  not  denied  that  if  all  the  $600.00  freeholders 
had  voted  against  the  by-law  it  would  still  have  been  carried 
by  a  majority  of  thirty-two. 

Objection  9  was  a  complaint  of  ultra  vires,  i.e.  that  there 
was  no  power  to  issue  debentures  to  the  company,  but  only 
to  give  cash  ;  and  it  was  argued  for  Irving,  that  as  regards 
section  142,  sub-sections  85  to  88  inclusive,  the  words  "  for 
the  like  purpose  "  in  sub-section  87  refer  only  to  sub-sections 
85--6  and  to  sub-section  88.  I  think  he  contended  for 
a  very  narrow  construction  of  the  expression  "  for  the  like 
purpose." 

Sub-sections  85  to  89  inclusive,  all  contained  under  the 
heading  "  railways,"  throw  I'ght  upon  each  other,  and  the 
headings  of  different  portions  of  a  statute  are  to  be  referred 
to  to  determine  the  sense  of  any  doubtful  expression  in  a 
section  ranged  under  any  particular  heading.  Hammersmith 
Railway  Company  v.  Brand,  L.R,  4  H.L.  171. 

Objection  10  was  that  the  necessary  notice  under  sections 
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122-5,  Municipal  Act,  1892,  as  to  time  for  moving  to  quash  mccrkioht.  j. 
was  omitted.     To  this  it  was  answered  by  counsel  for  the       18^- 
City  that  the  omission  of  notice,  though  important  under     l^®c.  6. 
general- Act  for  the  purpose  of  promulgation,  is  not  in  the  Bell-Ibvinq 
special  Act,  and  is  only  important  as  to  time  of  moving  to  Vanwuvbb 
quash. 

I  think  it  may  be  fairly  argued  that  this  is  a  fair  con- 
struction of  section  4  of  the  Consolidated  Act  of  1892,  which 
only  makes  that  Act  applicable  to  Vancouver,  where  it  is 
not  "  repugnant  to "  or  **  inconsistent  witli  '*  its  acts  of 
incorporation  ;  besides,  I  may  say  Irving  had  abundant 
time  to  move  his  rule,  and  there  was  no  suggestion  of  wilful 
suppression,  and  the  point  can  hardly  be  said  to  be  apparent  ^^ 
on  the  face  of  the  by-law. 

It  is  also  claimed  that  the  by-law  was  so  worded  that  it 
could  be  altered  after  its  passage,  and  that  this  was  contrary 
to  section  129  of  the  Vancouver  Act,  1886,  but  the  perusal 
of  that  section  shews  it  applies  to  alterations  by  the  Council 
only  and  not  as  between  the  companies  referred  to  in  the 
by-law. 

The  rule  must  be  discharged,  according  to  the  practice, 

with  costs. 

Rule  nisi  discharged. 


Note. — ^This  judgment  was  over-ruled  by  the  Divisional  Court 
(Begbie,  C.J.,  Crease  and  Walkem,  JJ.)    See  Po»t» 
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DRAKE,  J.   jjf  j^^  BELL-IRVING  AND   CITY  OF  VANCOUVER. 

1893. 

T      ^.      In  the  Matter  op  the  Vancouver  Incorporation  Act, 

Jan.  24.  ' 

1886,  AND    the  Municipal  Act,  1892,  and  By-Laws 


DIVISIONAL  ^^^  *««  ^  ^ 

court.  166  AND  167  OF  the  Corporation  of  the  said  City. 

March  4.      Municipal  law  —  Statutes  —  Construction  of —  Conflict  of  laws —  Vancouver 


Bell-Irvino         Incorporation  Act^  188S — Municipal  Act,  1892, 

AND  By  the  (special)  Vancouver  Incorporation  Act,  1886,  section  129,  by-laws 

Vancouvkb  for  raising  money  not  for  ordinary  expenses  must  receive  the  assent 

of  the  electors,  '  *  and  when  such  assent  is  received  no  such  by-law 
shall  be  altered,  amended  or  repealed  by  the  Council  except  as 
hereinafter  provided."  The  (general)  Municipal  Act,  1892,  section 
113,  dealing  with  the  same  class  of  by-laws,  provides,  "No  such 
by-law  shall  be  altered  or  repealed  except  with  the  consent  of  the 
Lieutenant-Governor-in-Council. " 

The  City  of  Vancouver  passed  a  By-law,  No.  159,  aiding  a  railway  by 
gift  of  Municipal  debentures.  A  question  having  been  raised  as  to 
whether  this  by-law  should  have  been  voted  upon  by  the  electors 
upon  the  roll  of  1891,  instead  of,  as  was  the  case,  upon  that  of  1892, 
two  new  By-laws,  Nos.  166  and  167,  for  the  same  purpose,  were 
introduced  and  submitted  to,  and  respectively  received  the  assent 
of,  each  g^up  of  electors.  These  by-laws  were  similar  to  each 
other,  but  varied  in  substantial  particulars  from  By-law  159.  After 
they  were  passed,  an  order  of  the  Lieutenant-Go vemor-in-Council 
was  obtained  assenting  to  the  alterations  which  they  made  in 
By-law  159. 

Upon  motion  to  quash  By-laws  166  and  167,  as  altering  By-law  159, 
contrary  to  section  129,  supra. 

Held,  per  Drake,  J.:  That  section  113 of  the  General  Act,  supra,  applied 
and  that  the  assent  of  the  Lieutenant-Govemor-in-Council  validated 
the  by-laws  though  obtained  after  they  were  passed. 

Upon  appeal  to  the  Full  Court : 

Held,  p«rBEGBiE,  C.J.,  Crease  and  Walkem,  JJ.,  over-ruling  Drake, 
J.,  and  quashing  the  by-laws :  That  section  129  of  the  special  Act, 
supra^  exclusively  governed. 

That  section  113  of  the  subsequent  general  Act,  supra,  did  not  apply, 
and  that,  in  any  event,  the  language  of  that  section  was  notenabling 
but  necessitated  the  consent  of  the  Lieutenant-Govemor-in-Council 
as  an  additional  restriction  upon  the  power  to  amend  by  subsequent 
by-law. 
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Per  Beobie,  C. J.,  and  Cbeasb,  J.  :  The  provisions  of  section  128,  Sub-  d&akb,  j. 

sec.  3,  are  imperative,  and  the  by-laws  were  bad  for  not  setting  igoiT 
out  the  total  amount  required  to  be  raised  annually  to  pay  the 

debt  and  interest,  etc.  Jan.  J4. 

Per  curiam'.   That  it  was  no  objection  that  the  by-laws  provided  for  DIVISIONAL 

handing  over  debentures  of  the  city  to  the  Company  to  be  aided,  COURT, 

instead  of  the  money  proceeds  thereof.  March  4. 


Appeal  from  a  judgment  of  Drake,  J.,  dismissing  a  rule  Bkll-Irvino 
nisi  to  quash  By-law  166  of  the  City  of  Vancouver  as  ultra  Vancouver 
vires.     By  consent  of  counsel  the  application  was  treated  as 
including  a  motion  to  quash  By-law  167  to  the  same  effect. 

E.  P,  Davis  in  support  of  the  rule. 

A.  J.  McColl,  Q,C,  and  A.  St.  O.  Hamersley,  contra. 

Drake,  J. :  On  the  9th  January  last,  a  rule  was  obtained 
calling  on  the  Corporation  to  shew  cause  why  By-law  166 
should  not  be  quashed,  on  the  following  grounds  : — 

1.  That  it  was  ultra  vires,  inasmuch  as  there  is  no  power 
in  the  Corporation  to  issue  debentures  to  be  handed  over  to 
a  company  in  aid  of  a  railway. 

2.  That  the  by-law  repeals,  alters  or  amends  a  money  By-  j  , 

law  (159)  previously  passed  contrary  to  the  provisions  of of 

section  129  Vancouver  Incorporation  Act,  1886. 

The  argument  on  this  By-law  (166)  was  by  consent  made 
applicable  to  By-law  167,  and  the  judgment  in  the  one  case 
was  to  govern  the  other. 

On  the  first  ground,  sub-sections  85  to  88  of  section  142 
were  referred  to.  The  latter  section  is  the  one  which 
governs  in  the  present  case,  but  that  section  uses  different 
language  in  speaking  of  bonuses  to  railways  ;  it  authorizes 
tne  Corporation  to  pass  by-laws  for  granting  bonuses  too. 

The  other  sub-sections  speak  of  subscribing  for  shares, 
guaranteeing  payment  of  a  company *s  debentures  and 
issuing  debentures,  and  handing  over  debentures  by  way 
of  bonus.  Then  the  section  goes  on  to  say  "  and  for  the 
issuing  of  debentures  in  the  same  manner  as  in  the  preced- 
ing section,  which  sanctions  the  delivery  of  the  debentures 


DRAKE,  J. 
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DRAKE, J.  to  the  Company  aided."  I  see  no  reason  why,  when  a 
1893.       bonus  is  granted  either  in  cash  or  tlie  equivalent  for  cash, 

Jan,  24.  the  Corporation  may  not  deliver  the  actual  debentures  to 
DIVISIONAL  ^^®  undertaking.     There  are  obvious  objections  to  the  more 

COURT,      restricted  meaning  whicli  Mr.  Davis  wishes  to  place  upon 

March 4.  ^j^g  language  of  this  sub-section.  Corporation  debentures 
Bell-Irving  might  not  be  worth  par,  and  in  such  a  case  if  they  granted 

^^^        a  bonus  of  a  specified  sum  they  would  have  to  make  it  good 
Vancouver 

by  the  issuing  of  additional  debentures,  which  would  inter- 
fere with  the  stipulations  which  all  money  by-laws  must 
contain. 

The  second   ground  is  more  important.     The  language 
of  section  129  is  clear  ;  the  exception  mentioned  in  that 
section  accentuates  the  aflSrmative  character  of  the  clause. 
Mr.  McColl  contended  that  section  104,  sub-section  8,  of 
the  General  Act,  1892,  gave  distinct  authority  to  the  Cor- 
poration to  repeal  a  money  by-law,  as  the  clause  was  not 
repugnant  or  inconsistent  with  the  local  Act ;  see  section  4. 
The  cases  enumerated  in  this  sub-section  authorizing  a  Cor- 
Judgment    poration  to  repeal  a  money  by-law  are  limited  to  delay  in 
„  ^J„        construction  or  operation  of  the  work  aided. 

DRAKE,  J.  ^ 

The  repeal  in  the  present  case  is  certainly  not  based  on 
any  such  grounds,  because  the  By-law  159  was  only  passed 
on  the  26th  September,  1892,  and  the  Company  have  six 
months  to  commence  substantial  construction  ;  and,  there- 
fore, no  delay  could  be  urged,  and  the  recitals  in  By-law  166 
shew  that  the  repeal  was  for  a  very  different  reason. 

It  was  further  alleged  by  Mr.  McColl  that  a  literal 
construction  of  section  129  would  lead  to  an  absurdity, 
because,  in  fact,  no  by-law,  however  imperfect,  could  be 
amended.  When  the  language  of  a  statute  is  clear,  it  is 
only  necessary  to  give  effect  to  it,  and  not  interpret  it  so  as 
to  refine  away  its  clear  meaning.  However  inconvenient 
the  result  of  a  literal  interpretation  of  a  plain  statute  may 
be,  the  Court  cannot  on  such  grounds  add  to  the  language 
of  the  Legislature,  or,  as  Lord  Eldon  expresses  it,  "  It  is 
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not  the  province  of  the  Court  to  scan  the  wisdom  or  policy    drake,  j. 
of  the  Legislature,"  R.  v.  Watson^  7  East.  214.  1893. 

A  statute  loquitur  ad  vulgvs,  and  if  this  Act  stood  alone  as    Jan.  24. 
a  by-law  requiring  the  assent  of  the  electors,  it  could  be  divisional 
altered  or  amended  by  the  Council,     But  it  appears  that  on      ^^^^^' 
the  19th  December,  1892,  the   Lieutenant-Governor,  by  an    March  4. 
Order-in-Council,  assented  to  the  repeal  of  By-law  159  to  Bell-Ibving 
the  extent  mentioned  in  the  by-law  now  in  question,  and  it  ^^  ^^ 
was  urged  that  this  Order-in-Council  was  suflScient  to  the 
purpose  of  rendering  By-law  166  valid,  if  it  should  be  held 
to  be  invalid  under  section  129. 

This  Order-in-Council  was  obtained  under  section  113  of 
the  General  Act,  1892,  and  is  included  in  certain  sections 
which  are  grouped  under  the  heading  *'  Contracting  Debts." 
It  has  been  held  in  the  Thrasher  case,  9  S.C.R.  527,  and 
HaniTnersmith  Railway  Company  v.  Brandy  L.R.  4  H.  of  L. 
171,  that  these  headings  are  to  be  looked  upon  in  the  light 
of  preambles,  and  a  preamble  is  the  key  to  the  statute,  and 
may  be  consulted  for  the  purpose  of  solving  ambiguities.       judmnent 

The  clauses  under  the  heading  above  mentioned  are :         oi 

DRAKE,  J. 

First — ^That  no  liability  is  to  exceed  the  current  revenue, 
and  that  all  by-laws  for  contracting  debts  are  not  to  be 
valid  unless  they  contain  certain  specified  details.  These 
two  clauses  are  applicable  to  all  municipalities,  and  are 
contained  in  the  Vancouver  Act  in  almost  identical 
language.  This  clause,  112,  introduces  a  restriction  in  the 
case  of  money  by-laws  of  a  township  or  district  munici- 
pality. Then  section  113  gives  the  recitals  which  shall  be 
contained  in  such  by-laws,  meaning  all  by-laws  referring  to 
the  subject  matter  contained  in  this  group  of  sections  ;  and 
sub-section  4  says  that  no  such  by-law  shall  be  altered  or 
repealed,  except  with  the  consent  of  the  Lieutenant- 
Governor-in-Council. 

This  clause  is  not  inconsistent  with,  or  repugnant  to,  the 
language  contained  in  section  129  of  the  Vancouver  Act. 
It  can  be  read  with  it,  and  is  a  means  for  obviating  the 
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DRAKE,  J.    difficulty  which  it  was   argued   would   arise   from    literal 

1893.       construction  of  section  129. 
Jan.  24.         The  Order-in-Council  was  passed  subsequent  to  the  final 
DIVISIONAL  passage  of  By-law  No.  166,  and,  therefore,  it  was  contended, 

COURT 

*      was  of  no  avail.     In  my  opinion  this  Order-in-Council  is 

^^^^  ^'    sufficient  to  give  validity  to  By-law  166,  but  until  that  order 

Bsll-Irvimg  was  passed  the  by-law  was  inoperative. 

AND  There    is    nothing:    in    the    Act  which  says    that    the 

Vancouver  ^  •' 

Lieutenant-Governor-in-Council  is  to  give  his  assent  before 

any  by-laws  can  be  passed.     If  the  assent  is  given  at  any 

time,  it  is,  in  my  opinion,  sufficient.     In  the  present  case 

-  ,         ^    this  order  sufficiently  identifies  the   by-laws  which   it  is 
Judgment  -^  -^ 

of         intended  to  sanction. 

DRAKE    J 

'  '        This  rule  must  be  discharged  with  costs  ;  but  only  one 
set  of  costs  will  be  allowed. 

Rule  nisi  discharged  with  costs. 

From  this  judgment  the  applicant  appealed  to  the 
Divisional  Court,  and  the  appeal  was  argued  before  Beobie, 
C.J.,  Crease  and  Walkem,  JJ.,  on  the  14th  and  24th  of 
February,  1893.  Judgment  was  delivered  on  the  4th  of 
March,  1893. 

E.  P.  DaviSy  for  the  appeal. 

A,  J.  McColly  Q,C,j  and  A,  St.  0.  Hamersley,  contra. 

Begbie,  C.J.:  This  case  comes  up  before  us  by  appeal 
from  the  order  of  Drake,  J.,  upholding  a  by-law  of  the 
Corporation  of  Vancouver. 

It  appears  that  in  the  winter  of  1891-2  negotiations 
Judgment  took  place  between  the  Burrard  Inlet  &  Fraser  Valley 
BBGBu  C.J.  Railway  Company  and  two  other  associated  Railway 
Companies,  viz.,  the  Northern  Pacific  and  the  Seattle  & 
Eastern,  both  of  them  incorporated  in  the  United  States. 
The  result  was  the  execution  of  a  contract  between  the 
three  Railway  Companies,  dated  7th  March,  1892,  at  least 
that  is  the  date  apparently  of  the  notarial  copy  stipulating 
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for  the  construction  within  two  years  of  a  line  by  the  first  dbake,j. 

named  Company,  with  terminus  at  Vancouver,  extending  1893. 

to  the  international  boundary  and  there  connecting  with  Jan.  24. 

the  two  last-named  lines,  with  certain  stipulations  as  to  divisional 

COURT 

working  arrangements  for  forty  years  from  the  completion        ' 

of  the  works.     During  the  summer  of  1892  further  negotia-  ^^^^  ^' 


tions  took  place  between  the  Burrard  Inlet  Railway  Company  Bkll-Ibvino 
and  the  Corporation  of  Vancouver,   by  which,  in  order  to  ,,  ^^^ 
facilitate  the  construction  of  the  railway,  the  Corporation 
were  to  place  at   the   disposal  of   the   Railway   Company 
debentures  to  the  aggregate  of  $300,000.00,  bearing  4  per 
cent,  interest,  and  repayable  at  the  end  of  forty  years,  the 
Company  undertaking  to  commence  their  works  within  six 
months  and  to  complete  them  within  two  years,  and  to 
procure  from  the  N.P.  Railway  a  covenant  that  they  would 
operate  their  line  and  maintain  it  in  repair  for  forty  years. 
The  terms  of  this  arrangement  were  reduced  into  writing, 
but  apparently  not  formally  executed.     However,  in  pur- 
suance of  this  arrangement  a  by-law  was  passed  known  as  judgment 
No.    159,  both   reciting  the  above  agreement   of   the   7th         ^^ 

°  °  BBGBIB,  C.J. 

March,  1892,  and  also  setting  forth  at  length  the  other  draft 
agreement,  the  performance  of  which  by  the  Railway  Com- 
panies was  expressed  to  be  the  condition  moving  the 
Corporation  to  make  the  by-law  which  authorized  the 
creation  of  the  $300,000.00  worth  of  debentures  to  be 
delivered  to  the  Company  or  for  their  use.  This  By-law, 
No.  159,  further  recited  that  for  providing  the  sinking  fund 
and  interest  it  would  be  necessary  to  raise  by  special  rate 
$15,157.05  annually.  It  stated  the  latest  assessed  value  to 
the  rateable  property  and  the  existing  amount  of  indebted- 
ness to  the  Corporation,  but  did  not  specify  the  amount  of 
rate  in  the  dollar  necessary  to  raise  the  annual  sum  of 
$15,157.05  as  required  by  section  113,  sub-section  4  of  the 
General  Municipal  Act,  1892,  the  charter  of  1886  being 
silent  on  this  latter  point. 

This  by-law  received  the  assent  of  a  certain  body  of  rate- 
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DRAKE,  J.  payers,  but  doubts  arose  whether  that  was  the  correct  body 

1898.  to  give  such  assent,  or  whether  the  approving  body  ought 

Jan.  24.  not  to  have  been  taken  from  another  list ;  and  such  doubt 

DIVISIONAL  continuing,  notwithstanding  the  decision  of  a  Judge  of  the 

COURT 

'  first  instance  upholding  such  by-law,  the  course  taken  by 

^^^^  ^'  the  Corporation  was  this  :     They  did  not  submit  By-law  159 


Bkll-Ibving  to  the  alternative  body  of  ratepayers  for  approval,  but  they 

^r  ^^^        prepared  two  copies  of  another  by-law  termed  Nos.  166-7 

respectively,    and    which   were    submitted    for   assent    to 

the  ratepayers  on  each  of  the  two  different  lists,  and  received 

the  assent  of  both.     And  it  is  these  by-laws  that  are  now 

attacked,  irrespectively  of  the  competency  of  the  assenting 

ratepayers,  on  the  ground  that  they  each  of  them  (they  are 

in  fact  in  identical  words)  repeal  or  alter  the  By-law  159, 

contrary  to  the  provision  of  the  last  words  of  section  129  of 

the  charter,  **  When  such  assent  is  received  no  such  by-law 

(for   raising   money,   etc.)   shall   be   altered,   amended   or 

repealed  by  the  Council  except  as  hereinafter  provided." 

Judgment        In  my  opinion  the  only  provisions  "thereinafter"  con- 

°*         tained  for  **  altering,  amending  or  repealing  such  by-laws  " 

BEOBIE,  C.J.  .  .  re  J 

are  those  contained  in  sections  134-5,  and  those  provi- 
sions are  quite  sufficient  to  afford  scope  for  the  words 
in  section  129,  and  therefore  any  attempt  to  force  them  is 
not  permissible.  But  they  do  not  permit  or  refer  to  the 
repeal  or  alteration  of  any  point  of  a  money  by-law  except 
in  one  future  contingent  case.  If  the  annual  rate  fixed  by 
the  original  by-law  be  found  unnecessarily  large,  it  may, 
under  certain  circumstances  and  after  certain  steps  and 
consents,  be  varied  for  a  year  as  there  provided,  sections 
134-5.  In  no  other  part  of  the  charter  subsequent  to 
section  129  is  any  other  repeal  or  alteration  whatever  of  a 
money  by-law  hinted  at.  The  words  of  the  opening  of 
section  142,  it  is  true,  are  very  large  :  "  The  Council  may 
from  time  to  time  pass,  alter  or  repeal  by-laws  "  (for  127 
various  purposes  then  immediately  enumerated),  but  that 
general  power  evidently  means  "  may  pass  by-laws,  alter  or 
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repeal  them  as  by  this  charter  is  respectively  appointed,"  dkake,j. 
and  so  for  the  method  and  limits  of  resulting  money  by-laws       1893. 

we  are  thrown  back  upon  sections  134-5.  Jan.  24. 


It  was  attempted  to  argue  that  the  words  "  as  hereinafter  divisional 

provided  '*  are  equivalent  to  *'  as  may  hereafter  (that  is  in       ' 

any  subsequent  statute)  be  authorized."      But  if  that  be       "^ 
their  meaning  they  are  clearly  superfluous,  for  if  a  subse-  Bell-Irving 

ANT) 

quent  statute  conferred  on  the  Council,  or  on  any  body,  Vancouver 
with  or  without  further  ceremony,  power  to  repeal  or  alter 
any  money  by-law,  it  would  have  to  be  obeyed — the  power 
would  be  exercisable  whether  referred  to  in  the  charter  or 
not.  The  two  sets  of  words,  however,  have  not  the  same 
meaning.  "Hereinafter'*  is  clearly  to  subsequent  pro- 
visions contained  in  the  charter  itself.  But  the  use 
attempted  to  be  made  of  this  gloss  appears  rather  remark- 
able. By  means  of  it  we  were  told  the  last  words  of  section 
113,  sub-section  4  of  the  General  Act,  1892,  are  imported 
into  the  charter.  I  should  have  thought  they  have  entered 
in  proprio  vigore.  But  what  are  those  words  ?  "  No  such  judgment 
(i.e.  no  money)  by-law  shall  be  altered  or  repealed  except  ^^^^  ^  j 
with  the  consent  of  the  Lieutenant-Governor-in-Council," 
and  we  were  told  that  that  meant  any  such  by-law  may  be 
altered  or  repealed  with  the  consent  of  the  Lieutenant- 
Governor-in-Council. 

It  is  possible  that  a  similar  phrase  may  in  some  Act  of 
Parliament  receive  such  a  construction  where  it  would 
otherwise  be  quite  insensible,  ut  res  magis  valeat  quam 
pereat.  There  is  not  the  least  necessity  to  give  them  here 
any  other  meaning  than  their  plain  natural  meaning,  viz., 
that  of  imposing  an  additional  fetter  on  the  Corporation 
beyond  what  is  provided  in  section  135  of  their  charter 
providing  an  additional  security  to  creditors  against  any 
tampering  with  any  securities  once  issued.  And  looking 
to  the  history  of  that  Act  of  1892  and  the  suggestions  in 
the  report  of  the  Commissioners,  it  is  impossible  to  doubt 
that  this  was  in  fact  in  the  mind  of  the  Legislature.     "  The 
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DRAKE,  J.    construction  of  a  proviso  must  be  such  as  not  to  create  a 
1893.       fresh   right,  but  to  limit  the  operation  of  the  section   to 
Jan.  24.     which  the  proviso  is  added,"  per  Bowen,  L.J.,  in  the  West 
DIVISIONAL  Sam.  case  (1892)  2  Q.B.  680. 

'  By-laws    166-7   are    therefore   ultra   vires    of    the    Cor- 

March  4.    potation,   and   are  within  the  prohibition  of  section  129 
BRLL-lBviNa  of  the  Vancouver  charter  if  they  either  alter  or  repeal  any 
Vancouver  ^^^^Y  by-law,  and  particularly  No.  159.     We  were  told  that 
no    alteration    was    effected    or    intended ;    that    the   last 
By-laws  166-7  were  in  substance  identical  with  No.  159. 
But  is  that  the  fact  ?     Surely  they  display  in  their  sub- 
stance, nay,  in  the  mere  fact  of  passing  them,  a  manifest 
intention  to  effect  some  alteration.     It  certainly  was  not 
intended  that  they  should  be  cumulative  upon   159.     The 
very  recitals  shew  clearly  that  there  was  no  intention  to  levy 
$600,000.00.     And  if  they  were  not  to  be  cumulative,  then 
they  must  have  been  intended  as  substitutional,  something 
the  promoters  wished  to  have  instead  of  No.  159,  intention- 
Judgment    ally,  therefore,  altering  No.  159,  and  to  that  extent  repeal- 
BBOKB  C.J    ^^S  ^^'     What  other  object  or  intention  could  the  promoters 
of  the  new  by-law  have  in  view  ?     If  they  were  satisfied 
with  the  terms  expressed  in   No.   159,  and  only  wished  to 
have  those  terms  ratified  ;  if  they  were  not  satisfied  with 
the  decision  of  the  Court  of  first  instance  in  their  favour, 
and  if  their  doubts  only  extended  to  the  efficiency  of  the 
assenting  body,  why  did  they  not  submit  that  very  By-law 
No.  159  to  the  approval  of  the  alternative  body  of  rate- 
payers ?      They   evidently   desired    an    alteration    of    the 
terms ;  and  there  was  very  good  reason  for  that,  as  will 
presently  be  seen.     The  body  of  the  by-law  now  impeached 
is,  in  several  important  respects,  quite  different  from  the 
By-law  159.     They  both  agree  in  the  capital  amount  to  be 
represented  by  debentures  and  the  purpose  to  which  the 
capital  is  to  be  applied.     They  differ  in  almost  everything 
else.     The  By-law  159  stipulates  for  a  fixed  annual  amount 
($15,157.05)  to  be  levied  by  special  rates  ;  No.  166  stipulates 
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for  a  variable  annual  taxation  not  to  exceed  $19,500.00.  drake,  j. 
All  the  contracts  and  negotiations  recited  in  No.  159,  the       1893. 

due  performance   of  which    constituted   the  express  con-  Jan.  24; 

sideration  for  that  by-law,  disappear,  and  a  new  arrange-  divisional 

COURT 

ment  entirely  is  to  be  adopted.     No  agreement  whatever  is       ' 

to  be  executed   until  the  Burrard    Inlet   &   Fraser   Com-    ^^^^  ^• 


pany  have  completed  their  line,  nor  are  any  debentures  Bbll-Irvinq 

until  then  to  be  handed  over  by  the  Corporation.     In  these  ,r  ^^^ 

•^  ^  Vanoouvbr 

respects  the  by-laws  give  better  con^deration  to  the  rate- 
payers for  their  $300,000.00.  But  on  the  other  hand,  the 
stipulation  in  No.  159  as  to  the  forty  years  working  by  the 
contracting  Companies  (that  is  during  the  currency  of  the 
debentures)  is  curtailed  to  twenty-one  years,  and  the  express 
contract  to  procure  the  United  States  Companies  to  bind 
themselves  to  keep  their  road  in  repair  entirely  disappears. 
And  we  were  very  frankly  told  that  the  forty  years'  main- 
tenance stipulation,  a  main  part  of  the  consideration  in  No. 

Judgment 
159,   was   found   to   be  entirely  ultra  vires.     It  was  very         of 

necessary  that  a   new  by-law  should    be   passed,  entirely  ®*®"^»^*^- 
irrespective   of  the  alleged  doubts  concerning  the  list  of 
voters. 

Whether  these  alterations  render  the  by-law  more  favour- 
able to  the  Corporation  or  to  the  Company  is  entirely 
beside  the  present  enquiry.  It  is  clear  that  the  By-laws 
Nos.  166-7  differ  radically  from  No.  159,  both  in  the 
burden  which  the  ratepayers  will  have  to  bear  and  in  the 
consideration  they  are  to  receive  ;  and  the  alterations  are 
not  such  as  are  contemplated  in  section  134  of  the  charter, 
and  therefore  cannot  be  ratified  by  the  Lieutenant-Governor- 
in-Council.  No.  159  is  at  present  an  existing,  valid  by-law, 
and  the  other  two,  Nos.  166-7,  altering  and  in  no  part 
repealing  it,  are  therefore  ultra  vires  and  invalid. 

Entirely  apart  from  thes3  considerations,  which  were  the 
only  matters  argued,  it  seems  clear  that  Nos.  166-7 
are  also  bad  for  non-compliance  with  divers  requirements 
mentioned  in  the  statute.    They  do  not  set  out  the  annual 
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DRAKE,  J.  rate  on  the  dollar  necessary  for  re-payment  of  the  deben- 

1893.  ture  principal  and  interest  in  forty  years  (1892,  section  111, 

Jan.  24.  sub>section  3  ;  section  113  and  sub-section  4),  nor  do  they 


DIVISIONAL  state  definitely  any  annual  amount  whatever  proposed  to 

'      be  raised,  as  required  by  their  charter  (section   128,  sub- 

"^         section  2),  it  is  to  be  $19,500.00,  or  such  less  amount  as  the 


BSOBIB,  O.J. 


Bbll-Ibvinq  Council  may  lawfully  reduce  it  to.     Nor  is  it  stated,  nor  is 

y  ^^^        it  possible  to  foretell  when  this  special  rate  of  $19,500.00  is 

leviable.     It   would    be   absurd   to   suppose   it   collectable 

before  the  debentures  are  issued,  and  the  debentures  are 

not  issuable  until  various  contingencies  are  fulfilled,  which 

J  (1  men!    ^^^^  probably  not  be  the  case  for  two  years  or  more. 

of  ^  ^  The  appeal  will,  therefore,  be  allowed  with  costs  here 
and  below.  Before  making  this  order,  however,  we  direct 
that  all  the  proceedings  on  this  application  from  the  very 
first  be  amended  by  intituling  them  in  the  matter  of  the 
statute  49  Vic.  Cap.  32  (the  charter),  and  55  Vic.  Cap.  33 
(the  last  Municipal  General  Act). 

Crease,  J.:  This  is  an  appeal  from  the  judgment  of  Mr. 
Justice  Drake  validating  By-laws  Nos.  166-7,  Vancouver 
City,  for  the  issue  of  $300,000.00  worth  of  debentures 
to  the  Burrard  Inlet  &  Fraser  Valley  Railway  Company  for 
the  purpose  of  forming  a  substantially  continuous  line  of 
railway  from  the  city  of  Vancouver  to  the  cities  of  Seattle 
and  Tacoma,  in  Washington  State,  and  other  points  in  the 
Judgment  United  States.  By-law  No.  159,  which  was  passed  and 
assented  to  by  the  voters  for  the  city,  was  contested  before 
Mr.  Justice  McCreight,  and  its  validity  sustained  by  that 
learned  Judge  in  his  judgment  of  the  6th  of  December, 
1892.     That  judgment  is  now  under  appeal. 

Before  the  last-mentioned  decision  was  made,  to  avoid 
litigation  on  the  points  disputed  in  By-law  159,  the  city 
and  Council  of  Vancouver,  with  the  assent  of  a  majority 
of  the  voters,  passed  By-laws  166-7  (omitting  some  of 
the   provisions  objected  to  in  By-law  159),  and  to  meet 


OBBABX.   J. 


IV.]  BRITISH   COLUMBIA  REPORTS.  289 

certain  objections  then  raised,  for  the  same  object  substan-    dbake,  j. 
tially  as  that  by-law,  namely,  the  connection  by  railroad  of       1898. 
the  cities  of  Vancouver,  Seattle  and  Tacoma.     The  legality     Jan.  24. 
of  these  two  by-laws,  which,  in  substance,  form  one  by-law,  divisional 

voted  on  by  two  different  sets  of  voters,  was  contested  by       ' 

the  present  plaintiff  (appellant)  on  behalf  of  himself  and    ^^^^^  ^' 
other  voters,  and  confirmed  by  Mr.  Justice  Drake  in  his  Bbll-Ikvinq 
judgment    of    the    24th    January,    1893,   now   in   appeal       ^^^ 
before  us. 

It  should  be  mentioned  that  none  of  the  by-laws  have  yet 
been  acted  upon  by  the  Railway  Company  ;  also,  that  before 
the  third  passing  of  By-laws  Nos.  166-7  the  assent  of 
the  Lieutenant-Governor-in-Council  was  obtained  to  the 
repeal  of  so  much  of  No.  159  as  was  not  consistent  with  the 
provisions  of  Nos.  166-7 ;  thereby  the  learned  Judge 
considered  No.  166,  which  was  not  before  valid,  was 
validated. 

He  also  considered,  and  I  agree  with  him,  that  under 
sub-sections  85  to  88  of  section  142  of  Vancouver  Incor-  judgment 
poration  Act,  the  Corporation  assuming  it  to  have  power  to  ^^ 
issue  debentures  as  a  bonus  in  aid  of  a  Railway  Company, 
could  lawfully  hand  them  over  to  such  Company.  Besides 
being  lawful,  it  was  considered  that  it  would  be  much  to 
the  pecuniary  advantage  of  the  Corporation  to  hand  them 
over  to  the  Company  direct  rather  than  risk  the  raising 
money  on  them  themselves  and  paying  the  bonus  in  cash. 

It  is  noteworthy  throughout  that  there  is  no  affidavit  on 
the  merits,  and  that  the  applicant  has  said  nothing  to  shew 
that  it  would  or  would  not  be  disadvantageous  to  the  city 
to  advance  $300,000.00  towards  bringing  another  railroad 
into  the  city  of  Vancouver  to  connect  it,  as  this  one  pro- 
poses to  do,  with  all  the  extensive  countries  to  the  south  and 
east  of  it. 

But  it  is  equally  remarkable  that  the  defendants,  if  they 
considered  such  a  connection  advantageous,  should  have 
proceeded  to  effect  this  object  by  the  round-about  process 
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DRAKE,  J.  of  three  by-laws  which,  if  affirmed  now,  would  certainly 

1893.  have  become  a  fertile  source  of  litigation  hereafter. 

Jan.  24.  That  there  could  be  no  doubt  of  such  a  result  had  the 

DIVISIONAL  promoters  of  these  by-laws  succeeded  is,  I  think,  manifest 

*  on  the  face  of  the  by-laws  themselves.     The  considerations 

March  4.  ^q^q  different.     The  terms  were  altered.     Forty  years  was 


Bbll-Ibving  turned  into  twenty-one  years.  The  agreement  tripartite 
Van  ^^  was  not  presented  as  signed  in  either  by-lay,  neither  do  the 
agreements  coincide.  The  first  contract  was  not  at  an  end 
before  the  making  of  No.  166.  There  was  on  the  face 
of  the  166-7  By-laws  a  direct  contravention  of  the 
material  clause  of  the  Incorporation  Act,  which  prescribed 
that  the  rate  per  dollar  should  be  specified,  an  omission 
which  brought  the  by-law  within  Sutherland  v.  East 
Nissouriy  10  U.C.Q.B.  626.  There  is  a  question  of  the 
accuracy  of  the  relative  amounts  to  be  set  aside  as  sinking 
fund  in  each  year.  The  first  by-law  recites  an  agreement 
which  leaves  something  to  be  settled  at  a  future  time.  The 
Judgment  i^^xt  by-law,  while  professing  to  be  the  same,  recites  an 
°^  agreement  which  does  not  leave  anything  to  be  settled  at  a 
future  day,  and  other  points  present  themselves  which 
could  readily  be  conceived  as  forming  a  ground  for 
lengthened  proceedings,  expense  and  delay. 

The  weak  point  of  the  whole  proceeding  is  that  the 
By-law  166  purports  to  repeal,  alter  and  amend  a  money 
By-law,  159,  previously  passed,  contrary  to  the  provisions 
of  section  129  of  the  Vancouver  Incorporation  Act,  1886. 
That  section  says  :  **  Every  by-law  for  raising  upon  the 
credit  of  the  city  any  money  not  required  for  its  ordinary 
expenditure,  and  not  payable  within  the  same  municipal 
year,  must  receive  the  assent  of  the  electors  of  the  city  in  a 
manner  provided  by  this  Act."  Then  it  adds  the  follow- 
ing: "And  when  such  assent  is  received,  no  such  by-law 
shall  be  altered,  amended  or  repealed  by  the  Council  except 
as  hereinafter  provided." 

It  is  on  the  meaning  of  these  last  words  that  the  main 
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question  of  legality  or  illegality  turns  ;  and,  to  me,  taken  drake,  j. 

with  the  context  and  read  with  the  Municipal  Act,  1892,  it  1893. 

appears  perfectly  clear.  Jan.  24. 


The  "  hereinafter  "  is  fully  satisfied,  it  appears  to  me,  by  divisional 

COURT. 

section  134  of   the  Vancouver  Incorporation   Act,  which       * 

provides   as   to   when,   in   any   particular   year,    the   rate        ^ 


imposed  by  the  money  by-law  may  be  reduced  by  by-law,  Bell-Ibving 
and  by  section  136,  sub-section  3,  which  provides  for  the  .-  ^^^^ver 
suspension  of  the  yearly  rate  for  any  given  year. 

The  section  of  the  General  Municipal  Act,  1892,  which 
has  been  invoked  to  assist  the  defendants  (respondents)  in 
this  appeal  has  not,  in  my  opinion,  the  effect  sought  to  be 
given  to  it.  That  portion  of  the  Act,  namely,  sub-section  4 
of  section  113,  merely  says  no  such  by-law,  i.e.,  for  raising 
money  outside  of  the  ordinary  municipal  revenue,  should 
be  altered  or  repealed  except  with  the  consent  of  the 
Lieutenant-Governor-in-Council,  a  most  valuable  safeguard, 
which  should  find  a  place  in  every  Municipal  Act,  but 
which  appears  to  me  as  not  conferring  the  power  to  repeal  judgment 
a  money  by-law,  but  merely  to  protect  the  municipal  credit  ^^^^  j 
with  the  outside  world. 

By  section  142,  Vancouver  Incorporation  Act,  general 
power  is  given  to  the  Council  from  time  to  time  to  pass, 
alter  and  repeal  by-laws.  But  these  powers  are  to  be 
exercised  under  the  special  provisions  of  the  Act. 

The  construction  I  have  given  to  the  Vancouver 
charter  in  applying  its  provisions  to  By-laws  166-7  is  not 
affected  by  the  General  Municipal  Act,  1892,  except  to 
extend  the  additional  protection  to  a  money  by-law  which  I 
have  described.  The  application  of  the  charter  to  these 
by-laws  is  complete  of  itself,  and  were  there  any  repug- 
nancy or  inconsistency  between  the  General  and  Special 
Act,  although  the  former  is  later  in  date,  the  Special  Act 
would  prevail  on  the  principle  generalia  specialibus  non 
derogantj  Endlich-Maxwell  on  Statutes,  section  223,  et  seq. 

The  Legislature  having,  at  the  request  of  the  Corpora- 
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DRAKE,  J.  tion,  already  given  its  attention  to  the  Act  for  the 
1893.       Incorporation   of   Vancouver  City,  it   may  reasonably  be 

Jan.  24.  presumed  not  to  have  intended  to  alter  the  special  charter 
DIVISIONAL  ^y  ^  general  act,  unless  that  intention  had  been  manifested 

COURT.      ^^  explicit  language — which  is  absent  here — or  there  were 

March  4.    something  to  shew  that  such  general  act  was  intended  by 

Bbll-Ibving  the  Legislature  to  embrace  the  special  provisions  of  the 

__  ^^°        charter.     There  is  nothing  in  sections  4  and  5,  or  other 
Vanoouver  ° 

preliminary  sections  of  the  General  Municipal  Act  of  1892, 
to  favour  such  a  derogation. 

It  is  stated  that  no  objection  would  have  been  raised  to 
By-laws  166-7  if  they  had  been  drawn  out  at  first  as 
they  now  stand.  However  that  may  be,  it  is  within  the 
scope  of  our  present  inquiry,  as  I  view  the  various  Acts. 

As  it  is,  owing  to  the  peculiar  manner  in  which  the 

by-laws  have  been  framed  and  passed,  and  the  objections 

which  have  been  raised,  these  by-laws  which  purported  to 

be  a  benefit  to  the  city  have  merely  produced  something 

Jadjnnent    ^^^^  *  deadlock,  from  which,  judging  from  appearances, 

®*         nothing  can  extricate  them  but  legislation,  which  is  beyond 

CBBA8B,    J.  ^^  &  1  J 

the  province  of  a  Court. 

There  is,  however,  evidence  before  us  that  no  action  has 
been  taken  to  carry  the  by-law  and  the  agreement  into 
execution,  so  that  there  are  no  vested  interests  arising  from 
that  cause  in  the  way  of  such  a  solution. 

It  appears  to  me,  therefore,  from  a  consideration  of  all 
the  provisions  of  the  Acts  taken  together,  and  as  applied  to 
municipal  by-laws,  that  it  was  the  deliberate  intention  of 
the  Legislature  that  when  once  people  had  embarked  their 
money  on  the  security  of  a  by-law  creating  a  loan  for  other 
than  ordinary  expenditure  of  the  corporation,  no  change 
should  then  be  made  in  it  by  the  mutable  personnel  of  a 
municipal  body  except  as  above  specified. 

And  as  a  further  assurance  to  that  effect,  section  113, 
sub-section  4,  of  the  General  Municipal  Act,  1892 — to  which 
I  have  already  referred — adds  a  further  precaution  for  the 
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safety  of  such  a  sensitive  plant  as  capital,  that  no  such  by-law    dbake,  j. 
should  be  altered  or  repealed  except  with  the  consent  of       1893. 
the  Lieutenant-Governor-in-Council.     This  is  no  permissive     Jan.  24. 
power  to  grant  a  repeal,  but  a  further  precaution  against  mvisionaT 
hasty  action,  for  the  security  of  investors,  and  to  preserve      ^^ZfT* 
the  public  credit  of  the  municipality  ;  and  Ihis  I  consider    March  4. 
to  be  the  proper  construction  to  apply  to  By-laws  166-7.  Bell-Irvtnq 
There   was  no   power  in  the  Council   to  repeal  159,  and,       ^^^ 

Vancouver 

for  the  reasons  I  have  given,  I  consider  166-7  are  invalid 
and  ultra  vires  of  the  Corporation,  and  consequently 
that  the  judgment  under  appeal  should  be  reversed,  and 
the  appeal  allowed,  with  the  costs  of  this  Court  and  of  the 
Court  below. 

Walkem,  J.:  The  City  of  Vancouver  has  a  special  legis- 
lation charter,  49  Vic.  Cap.  32.  Under  that  charter  a 
money  By-law,  No.  159,  was  passed  and  assented  to  by  the 
electors,  to  come  into  force  on  the  10th  of  October,  1892. 
Its  object  was  to  aid  the  "  Burrard  Inlet  &  Fraser  River 
Valley  Railway  Company  "  with  a  subsidy  of  $300,000.00, 
provided  the  Company  perfected  and  secured  traffic 
arrangements     for    a    period    of     forty    years    with    the 

Northern    Pacific    Railway    in    the     adjoining    State    of 

AIT     1  .       .  Judgment 

Washington.  of 

Later  on,  in  1892,  two  further  By-laws,  Nos.  166-7,  walkem,  j. 
having  the  like  object  and  authorizing  the  like  subsidy, 
were  passed  and  assented  to.  They,  however,  respectively 
cut  down  the  term  of  forty  years,  mentioned  in  No.  159,  to 
twenty-one,  in  order  to  conform,  as  counsel  explained,  to  the 
provision  of  section  77  of  the  British  Columbia  Railway 
Act,  1890,  which  was  that  no  agreement  as  to  traffic 
arrangements  made  between  railway  companies  should 
extend  beyond  twenty-one  years. 

A  motion  to  quash  By-law  No.  167  was  made  before  my 
brother  Drake  on  two  grounds,  and  after  argument  the 
rule  was  discharged  and  the  by-law  sustained  ;  hence  this 
appeal. 


244  BRITISH   COLUMBIA   REPORTS.  [Vol. 

DRAKE,  J.        One  of  the  two  grounds  was  abandoned  before  us,  and 

1893.       the  remaining  one — a  concise,  legal  point — was  that  as  the 

Jan.  24.     by-law  purported  to  alter  By-law  No.   159  by  substituting 

DIVISIONAL  t^AG  term  of  twenty-one  years  for  that  of   forty,   and   by 

COU  RT 

'      correspondingly  changing   the   time   for  payment  of   the 

subsidy,  it  was  ultra  vires  as  being  contrary  to  section  129 

Bkll-Ibving  of  the  city's  charter,  which  is  as  follows  :    *'  Every  by-law 

V  N  o  YKR  ^^^  raising  upon    the  credit  of   the  city  any  money  not 

required   for  its   ordinary  expenditure,   and   not  payable 

within  the  same  municipal  year,  shall,  before   the   final 

passing  thereof,  receive  the  assent  of  the  electors  of  the 

city  in  the  manner  provided  in  this  Act ;  and  when  such 

assent  is  received,  no  such  by-law  shall  be  altered,  amended 

or  repealed  by  the  Council  except  as  hereinafter  provided." 

The  language  of  the  first  part  of  this  enactment  is  not  well 

chosen,   for  anyone   familiar  with  the   municipal  system 

knows  that  a  money,  or  other,  by-law  is  "  passed  "  when  it 

receives  its  last  reading  in  the  Council  and  is  concurred  in 

Judgment    ^7  ^^^  Mayor  or  other  presiding  officer  ;  but  here,  "  before 

«.,™,  ,    the   final   passing,''   the   assent   of    the   electors   is   to   be 

WALKSM,  J.  x-  o' 

obtained.  As  the  section  proceeds  it  says  that  no  such 
by-law — ^when  so  assented  to^shall  be  altered  or  repealed 
"  by  the  Council."  But,  said  Mr.  McColl,  it  does  not  say 
that  it  may  not  be  altered  or  repealed  by  the  Council  and 
electors.  The  answer  is  that  the  Council,  as  a  legislative 
body,  is  clearly  prohibited  from  initiating  or  passing  any 
measure  of  repeal  or  amendment ;  and,  of  course,  in  the 
absence  of  such  a  measure,  there  would  be  nothing  for  the 
electors  to  assent  to.  The  rest  is  clear — no  money  by-law 
shall  be  altered  or  repealed  **  except  as  hereinafter  pro- 
vided." The  words  "  hereinafter  provided "  are  fully 
satisfied  by  section  134,  upon  which  nothing  else  turns. 
The  alteration,  therefore — and  it  is  sufficient  to  find  that 
there  was  one  without  discussing  it — of  By-law  No.  159,  as 
attempted  to  be  affected  by  the  impeached  by-law,  was  ultra 
vires;  hence  the  latter  is  invalid. 
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It  was,  I  may  state,  contended  that  if  this  were  so  every    dbakb,j. 
newly-fledged  municipality  would  have  larger  powers  than       1893. 
the  city,  as  it  could,  under  the  General  "  Municipal  Act,     Jan.  24. 
1892,"  amend  or  repeal  any  of  its  money  by-laws  ;  and  the  divisional 

COURT 

absurdity  of  the  thing,  as  well  as  the  rule  that  a  liberal        ' 

construction   should   be  given  to  powers  conferred  upon        ^       ^' 
municipalities,  ought  to  be  considered  by  the  Court.     But  Bell-Irving 
liberality  beyond  a  precise  statutory  limit  is  not  within  the  ^j  ^^ 
power  of  a  Court  to  consider.     I  fail  also  to  find  anything 
at  all  absurd  in  the  distinctive  powers  referred  to.     Even  if 
the    absurdity   did   exist,  "  If   the  words   of   an   Act,"   as 
observed  by  Lord  Esher  in  the  case  of  Queen  v.  The  Judge 
of  the  City  of  London  Court  (1892)  1  Q.B.  290,  "  are  clear, 
you  must  follow  them,  even  though  they  lead  to  a  manifest 
absurdity.     The  Court  has  nothing  to  do  with  the  question  Judgment 
whether  the  Legislature  has  committed  an  absurdity."     No  walksm,  j. 
words  can  be  clearer  than  the  prohibitive  words  of  section 
129  :     "  No    such    by-law   shall    be   altered,    amended    or 
repealed  by  the  Council,"  hence  the   reference  which  has 
been  made  to  the  General  Municipal  Act  to  explain  them 
was  wholly  superfluous,  as  they  are  incapable  of  two  inter- 
pretations. 

It  follows  that  the  decision  upholding  By-law  No.  167 
must  be  reversed  with  costs,  including  the  costs  of  the  Court 
below ;  and,  as  I  understand  it.  By-law  No.  166  falls 
with  it. 

By  consent  the  title  of  this  matter  is  to  be  amended 
by  inserting  the  words  **  In  the  matter  of  the  Vancouver 
Incorporation  Act,  1886,  and  the  Municipal  Act,  1892," 
before  **  In  the  matter  of  Bell-Irving  and  the  city  of  Van- 
couver," etc. 

Appeal  allowed  with  costs. 
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DAVIB,  C.J. 

1^6.  HERERON  V.  CHRISTIAN. 

^*    '      B.C.  Land   Act,  $ecU(m$  6~1S-14 — Recoid  obtained  by  miarepretenUUian — 
Herbron  **  Unoccupied" — TretpaiBer    making    improvemenU — Whether   right   to 

V.  recover. 

Ohsihitan 

H.,  in  1808,  applied  to  the  Crown  to  pre-empt  the  land  in  question, 

and  obtained  a  record  thereof  in  his  own  name  from  the  Crown 
upon  a  misstatement  that  the  same  was  not  improved,  etc.,  and  a 
statutory  declaration  that  the  same  was  "  unoccupied  and  unre* 
served  Crown  land  within  the  meaning  of  the  Land  Act."  C,  in 
1889,  made  application  to  the  Crown  to  purchase  the  land,  and,  in 
the  belief  that  his  purchase  and  title  from  the  Crown  were  com- 
pleted, entered  into  actual  occupation,  and  made  improvements  on 
the  land  to  the  value  of  $600.00.  H.,  at  the  time  of  his  application 
and  record,  was  aware  of  the  occupation  and  improvements  of  G. 

Heldf  Sustaining  the  decision  of  the  Crown  Lands  Commissioner,  that 
at  the  time  of  the  application  of  H.  the  lands  were  not  "unoccu- 
pied "  Crown  lands  within  the  meaning  of  section  5  of  the  Act,  and 
were  not  open  to  pre-emption  and  record. 

That  section  14  of  the  Land  Act,  as  amended  by  the  Land  Amendment 
Act,  1891,  Sec.  1,  "The  occupation  in  this  Act  required  shall 
mean  a  continuous  bona  fide  residence  of  the  pre-emptor,  or  of  his 
family,  on  the  land  recorded  by  him,"  relates  to  section  13,  which 
provides  for  cancellation  of  the  record  of  a  settler  "  if  he  shall  cease 
to  occupy  such  land,"  and  does  not  govern  the  question  of  what 
lands  are  "  unoccupied  "  for  the  purposes  of  section  5,  supra, 

Sembley  That  as  H.  was  a  trespasser  and  wrong-doer,  $180.00  awarded 
by  the  Land  Commissioner  to  be  paid  to  him  for  his  improvements 
while  in  possession  was  improperly  awarded. 

Appeal  by  Thomas  Hereron,  under  section  103  of  the 
Land  Act,  C.S.B.C.  1888,  Cap.  66,  from  decisions  of 
Statement.  Leonard  Norris,  Assistant  Commissioner  of  Lands  and 
Works,  and  Forbes  George  Vernon,  Chief  Commissioner 
of  Lands  and  Works.  The  appeal  was  argued  before 
Davie,  C.J. 

Chaa,  Wilson,  Q.C.,  for  appellant. 
E.  P.  Davis f  Q.C,  contra. 
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Davie,  C.J.:  This  matter  comes  before  me  by  way  of  two  da  vie,  c.j. 

petitions  in  appeal  brought  by  Thomas  Hereron  from  (1)       1895. 

the  decision  of  Leonard  Norris,  Assistant  Commissioner  of     Aug.  7. 

Lands  and  Works  for  the  Osoyoos  division  of  Yale  District,  hkreron  ~ 

dated  18th  November,  1893,  and  (2)  the  decision  of   the   ^     v. 

.  Ohbistian 

Honourable  Forbes  George  Vernon,  as  Chief  Commissioner 
of  Lands  and  Works,  dated  2nd  October,  1894. 

Under  the  Land  Act  the  findings  of  fact  of  the  Commis- 
sioner or  functionary  appealed  from  are  final,  and  my 
jurisdiction  to  review  his  decision  is  confined  to  questions 
of  law  only. 

The  facts  of  the  case  are  these  :  Joseph  Christian  in  the 
month  of  October,  1884,  being  then  the  owner  in  fee  simple 
of  land  adjoining  the  land  now  in  dispute,  took  steps  to 
purchase  the  land  in  question  from  the  Assistant  Commis- 
sioner, and  acting  under  the  bona  fide  impression  that  he 
had  purchased  the  property,  Christian  fenced  it  in  with  a 
continuation  of  the  fence  of  his  fee  simple  land,  and  has  Jadgment. 
ever  since  lived  upon  and  occupied  the  land  so  under  fence 
as  his  home,  and  still  occupies  it.  He  made  improvements 
on  the  land  in  dispute  to  the  value  of  $600.00,  and  to  quote 
the  finding  of  the  Assistant  Commissioner  :  **  The  evidence 
shews  clearly  that  at  the  time  of  Hereron's  application  the 
place  (meaning  the  land  in  dispute  as  distinguished  from 
Christian's  fee  simple)  was  worth  $2,500.00 ;  there  were 
improvements  on  it  to  the  value  of  $600.00  ;  Christian  had 
cleared  up  and  been  cutting  hay  on  some  twelve  acres  of  it 
believing  it  to  be  his,  and  it  was  included  within  the  same 
fence,  and  formed  part  of  Christian's  ranch.'* 

On  the  2nd  September,  1893,  the  appellant  applied  to  the 
then  Assistant  Commissioner  to  pre-empt  the  land  included 
within  Christian's  fence  other  than  his  fee  simple  laud. 
He  stated  to  the  Commissioner,  contrary  to  the  fact,  that 
the  land  was  not  improved  ;  that  it  was  covered  with  fir 
timber  hard  to  clear,  and  chiefly  valuable  to  him  (Hereron) 
for  a  water  privilege  he  would  acquire  with  it.     He  also 
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DAVIE,  C.J.  made  the  usual   statutory  declaration   used   for  the   pre- 
1895.       emption  of  unoccupied  and  unreserved  land  in  form  No.  2 
Aug.  7.     to  the  Land  Act,  that  the  land  for  which  he  had  made 
Hkrkbon~  application  "  is  unoccupied  and  unreserved   Crown   land, 
^    *•  within  the  meaning  of  the  Land  Act.''     Relyine:  on  these 

representations,  and  acting  upon  such  declaration,  Mr. 
Lumby,  the  then  Assistant  Commissioner,  issued  a  record 
of  the  land  in  the  appellant's  name,  who  thereupon  entered 
upon  the  land  and  sought  to  dispossess  Christian  thereof. 
Christian  immediately  appealed  to  the  Assistant  Commis- 
sioner of  Lands  and  Works,  Mr.  L.  Norris,  who,  after 
hearing  both  parties,  pronounced  the  following  decision  : 

"  Re  S.E.  i  section  14,  township  23,  Osoyoos  District, 
Christian  v.  Hereron,  I  find  in  the  above  case  that 
Christian  had  no  right  to  the  land  under  the  Land  Act, 
either  by  pre-emption  or  purchase.  He  believed  he  had 
purchased  it,  but  in  this  he  was  mistaken.  He  has,  how- 
Judgment,  ever,  a  claim  to  the  land  in  equity  by  {1st)  occupation, 
{2nd)  improvements.  This  claim  Christian  had  no  oppor- 
tunity to  substantiate,  not  being  aware  that  an  application 
had  been  made  for  a  record  until  after  such  record  had 
been  granted.  On  the  other  hand  Hereron  had  no  claim 
to  the  land  in  law  or  equity  prior  to  September  2nd,  1893, 
when  he  obtained  the  record  of  it.  The  question  then  is  as 
to  whether  Hereron's  record  is  valid  and  should  stand  or 
not.  Before  Hereron's  record  was  granted  he  made  a  state- 
ment to  the  effect  that  the  land  was  not  improved,  that  it 
was  covered  with  fir  timber,  hard  to  clear,  and  chiefly 
valuable  to  him  for  a  water  privilege  he  would  acquire 
with  it.  Upon  these  representations  being  laid  before  the 
late  Mr.  Lumby,  Assistant  Commissioner  of  Lands  and 
Works,  and  upon  Hereron  making  the  usual  statutory 
declaration  that  the  land  was  unoccupied,  a  record  was 
granted  to  him.  The  evidence,  on  the  other  hand,  shews 
clearly  that  at  the  time  of  Hereron's  application  the  place 
was  worth  $2,500.00,  that  there  were  improvements  on  it  to 
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the  value  of  $600.00,  that  Christian  had  cleared  up  and  been   davie,  c.j. 

cutting  hay  on  some  twelve  acres  of  it;  believing  it  to  be       1896. 

his,  and  that  it  was  included  within  the  same  fence  and     Aug.  7. 

formed  part  of  Christian's  ranch.     It  appears  to   me  thaf^""" 

Christian  should  have  had  an  opportunity  to  advance  and         v. 

Ohhistzan 
to    substantiate,    if    he   could,   the   equitable   claim   thus 

obtained.  But  this  he  was  debarred  from  doing  through 
the  misrepresentations  of  Hereron.  Apart  from  this,  how- 
ever, the  declaration  Hereron  made  that  the  land  was 
unoccupied  is  false,  and  that  he  must  have  known  it  to  be 
false  when  he  made  it ;  this  in  itself  is  sufficient  to  invali- 
date his  record,  which  is  accordingly  cancelled,"  Sec.  8, 
Land  Act,  C.S.B.C.  1888,  Cap.  66. 

The  Assistant  Commissioner  having  reported  the  facts  to 
the  Chief  Commissioner,  Mr.  Vernon,  the  latter  functionary, 
it  seems,  caused  certain  improvements  alleged  to  have  been 
made  by  the  appellant,  since  his  application  to  record,  to 
be  valued,  and  the  same  were  valued  accordingly  at  $180.00.  Judgment. 
On  the  2nd  October  Mr.  Vernon  ordered  **  that  the  record 
of  the  pre-emption  granted  to  Mr.  Hereron  be  cancelled 
and  that  Mr.  Christian's  application  to  record,  dated  18th 
November,  1893  (it  seems  that  Christian  when  apprised  of 
the  defect  in  his  title  by  Hereron's  record  had  himself 
applied  to  pre-empt),  be  accepted,  and  that  a  certificate  of 
record  of  the  lands  in  question  be  granted  to  him  upon 
payment  by  him  to  Mr.  Hereron  of  the  sum  of  $180.00  for 
improvements  made  by  the  latter,  as  appraised  by  Mr. 
Coryell,  P.L.S." 

It  is  now  argued  by  the  appellant :  1.  That  the  land  at 
the  time  of  his  record  was  unoccupied  land  "  within  the 
meaning  of  the  Land  Act,"  and  that,  therefore,  his  declara- 
tion was  technically  true  ;  2.  That  if  untrue,  and  the  record 
obtained  by  misrepresentation,  or  howsoever,  there  is  no 
power  either  in  the  Assistant  Commissioner  or  Chief  Com- 
missioner to  cancel  it,  but  that  the  party  aggrieved  must 
proceed  in  the  name  of  the  Attorney -General  by  scire  facias  ^ 
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DAviB,  C.J.   writ  of  intrusion,  or  some  such   other  step  to  recall  the 

1896.       record ;    3.  That  assuming  that   the  Chief  Commissioner 

Aug.  7.     would  have  power  to  cancel  a  record  for  false  representa- 

~j^         ^  tion,   he   could    only  do  so  after   a  judicial  investigation 

v>         before  himself,  and  that  such  investigation  was  wanting  in 
Chribtian        . 

this  case. 

Upon  the  first  point  I  am  of  opinion  that  the  land  was 
not  unoccupied  land  within  the  meaning  of  the  Land  Act, 
and  that  Mr.  Hereron's  mere  swearing,  by  the  card  as  it 
were,  that  the  land  was  unoccupied  "  within  the  meaning 
of  the  Land  Act ''  will  not  avail  him,  in  view  of  its  notorious 
occupation  to  all  practical  intents  and  purposes.  It  is 
perfectly  true  that  the  Land  Act,  section  14,  as  amended 
by  the  Land  Act  Amendment  Act,  1891,  provides  "  that  the 
occupation  in  this  Act  required  shall  mean  a  continuous 
bona  fide  personal  residence  of  the  pre-emptor  or  family  on 
the  land  recorded  by  him,"  but  this  by  no  means  implies 
that  all  land  not  so  occupied,  i.e.,  "  occupied  by  a  settler  on 
Judgment,  the  land  recorded  by  him,"  shall  be  deemed  vacant  and 
unoccupied  land,  open  to  pre-emption  by  any  person 
entitled  to  pre-empt  land.  To  so  hold  would  be  to  hold 
that  lands  which  had  been  purchased  directly  from  the 
Crown,  and  never  recorded  at  all,  would  be  open  to  record 
by  any  stranger — a  proposition  which  requires  only  to  be 
stated  to  be  ridiculed.  It  appears  to  me  that  the  occupa- 
tion referred  to  in  section  14  is  the  converse  of  the  "  non- 
occupation  "  or  "  cessation  of  occupation,"  which  by  section 
13  would  justify  the  Chief  Commissioner  in  cancelling  a 
pre-emption  record,  and  is  not  intended  to  be  the  gauge  of 
the  **  unoccupation "  which  entitled  a  man  to  pre-empt 
Crown  land.  Moreover,  if  the  gauge  of  the  "  unoccupa- 
tion," which  would  entitle  to  pre-empt,  were  the  want  of 
occupation  by  a  former  pre-emptor,  what  becomes  of 
section  13,  which  reposes  the  power  in  the  Chief  Commis- 
sioner to  cancel  records  for  want  of  occupation  "  in  a 
summary  way"  (which  I  take  it,  and  bearing  in  mind  the 
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principles  laid  down  in  Reg,  v.  Smith,  3  App.  Gas.  614,  davie,  c.j 

means  in  a  summary  way,  after  affording  opportunity  of  a  1895. 

bearing  to  the  pre-emptor)  if  any  stranger  may  come  in  Aug.  7. 

and  frustrate  the  powers  of  the  Commissioner  by  himself  hbbbbon 

effectually  cancelling  the  record  in  obtaining  a  new  one  for  ^    ^• 

,  Chbibtian 

himself,  and  this  without  any  shadow  of  hearing  or  trial 

being    accorded   the   original   pre-emptor    or  his    family. 

Again,  it  must  be  remembered  that  Christian's  occupation 

of  this  land  by  fencing  it  in  with  his  own  commenced  in 

1884,  before  the  passage  of  the  amendment  of  1891.     Under 

the  Act  which  was  in  force  then,  "  occupation,"  according 

to  section  14,  meant  residence  of  the  pre-emptor  on  **  land  " 

(not  **  the  "  land)  recorded  by  the  settler.     There  is  nothing 

in  this  case  to  shew  that  the  adjoining  land,  of   which 

Christian  owns  the  fee  simple,  **  was  not  originally  acquired 

by  him  by  record."      If  so,  then  Christian   did  bona  fide 

reside  on  "  land  recorded  by  him."     What  land  he  lived  on 

is  immaterial.     He  lived  on  land  recorded  by  him,  and,   Judgment. 

according  to  the  principle  recognized  in   Jones  v.  WilliamSf 

2  M.  &  W.  326,  the  occupation  of  his  fee  simple  land  would 

be  occupation  of  the  adjoining  land.     I  am  therefore  clearly 

of  opinion  that  the  land  in  dispute  was  not  at  the  time  of 

Hereron's  record  unoccupied  land  within  the  meaning  of 

the  Land  Act. 

Then  is  there  power  under  the  Act  to  the  Commissioner 
or  Assistant  Commissioner  to  cancel  this  record,  and  have 
the  Land  Office  proceeded  regularly  in  cancelling  it?  I 
am  of  opinion  that  both  these  questions  must  be  answered 
in  the  affirmative.  The  Assistant  Commissioner  finds  that 
the  appellant's  declaration  was  false,  and  that  he  knew  it  to 
be  false.  The  law  then  says  that  having  made  such  false 
declaration,  the  applicant  shall  have  no  right,  either  at  law 
or  in  equity,  to  the  land,  consequently  he  ceased  to  occupy, 
or  to  have  any  right  to  occupy,  the  land  immediately  the 
falsehood  was  ascertained.  Then  section  13  provides  that 
the    Commissioner,   upon   being  satisfied   of   cessation   of 


252  BRITISH   COLUMBIA  REPORTS.  [Vol. 

DAVIE,  C.J.   occupation,   may   cancel   the   record.     This   the  Assistant 

1895.       Commissioner  has  done.     But  it  is  said  the  Commissioner 

Aug.  7.     in  section  13  means  the  Chief  Commissioner  of  Lands  and 


Hbbebon    Works  only,  but  it  is  clear  that  the  "  Commissioner  "  under 

-- ^'  the  interpretation    clause   means  either  the  Chief  or  the 

Assistant  Commissioner.  In  my  opinion  the  Assistant 
Commissioner  had  legally  and  effectually  cancelled  this 
record,  and  there  was  no  occasion  for  the  Chief  Commis- 
sioner to  supplement  that  which  he  did.  But,  if  it  was 
necessary,  I  am  further  of  opinion  that  the  Chief  Commis- 
sioner had  nothing  further  to  do  but  to  act  upon  the  report 
of  his  assistant,  and  that  quacunquevia  the  record  had  been 
properly  cancelled.  There  is  only  one  thing  which  I  see  to 
find  fault  with  in  the  decision  of  the  Land  Office,  and  that 
is  the  order  upon  Christian  to  pay  Hereron  $180.00.  Upon 
Jadgment.  ^^  principle  of  justice  that  I  can  recognize  is  Hereron 
entitled  to  this  sum  or  to  any  other  compensation.  He  was 
a  trespasser  and  wrong-doer  when  he  made  his  improve- 
ments on  Christian's  fenced  and  improved  land,  and,  so  far 
from  being  recompensed,  should  rather  be  made  to  pay 
damages  for  invading  his  neighbour's  property.  In  the 
view  I  take  of  it  the  condition  to  pay  $180.00  could  not  be 
enforced  ;  that  matter  is  not,  however,  before  me. 

Upon  the  appeal  I  consider  that  the  Assistant  Com- 
missioner's decision,  as  ratified  by  the  Chief  Commissioner, 
is  sound  in  law,  and  that  both  petitions  of  appeal  must 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 
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NORTHERN  COUNTIES  INVESTMENT  TRUST         i>avie^c.j. 

V.  ROSS.     McFIE  (Third  Party).  ti°chambe».3 

1895. 
PrcLCtiee — RuU9    128-lSS— Third   party — Right   to   bring  in  fourth — When 

exereiBdbU—'  *  Defendant. ' '  ^^^'  ^^' 

A  third  party  notice  under  Rule  128  can  issue  only  at  the  instance  of  a    Northbbn 
defendant,  and  a  person  brought  in  by  such  notice  as  liable  to       Tbust 
indemnify  the  defendant,  and  who  contests  such  liability,  is  not  a        fif^a 
defendant  within  the  meaning  of  the  rule,  and  cannot  issue  a  notice 
bringing  in  and  claiming  indemnity  over  against  a  fourth  party. 

Semble,  A  third  party  who  has  obtained  an  order  under  Rule  133, 
admitting  him  to  defend  the  action  as  against  the  plaintiff,  is  a 
defendant  within  the  meaning  of  the  rule. 

OUMMONS  by  one  Brown  to  set  aside  a  notice  served  by 
McFie  upon  him  under  Rule  128,  bringing  him  into  the 
action  as  a  person  liable  to  indemnify  McFie,  who  had   statement 
been  brought  in  as  a  third  party  by  the  defendant  as  liable 
to  indemnify  him  against  the  plaintiff's  claim. 

E,  Miller y  for  Brown. 

D.  O.  Marshally  for  the  plaintiff. 

R.  W.  Harris,  for  defendant. 

0.  L.  Spencer,  for  the  third  party,  McFie. 

Davie,  C.J.:  This  is  an  action  on  a  covenant  in  a  mort- 
gage for  payment  of  principal  monies  and  interest.  McFie, 
having  purchased  the  equity  of  redemption  in  the  mort- 
gaged property,  and  agreed  to  indemnify  the  defendant  jmjgment. 
therefrom,  has,  at  the  instance  of  Ross,  the  defendant,  been 
served  with  a  third  party  notice  under  Rule  128,  which 
provides  that  where  a  defendant  claims  to  be  entitled  to 
contribution  or  indemnity  over  against  any  person  not  a 
party  to  the  action,  he  may,  by  leave  of  the  Court,  issue  a 
notice   to   be  called  a  third  party   notice,  to  that  effect, 
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DAviK,  C.J.    stamped  with  the  seal  of  the  Court.     A  copy  of  the  notice 
[In  cbamben.]  is  to  be  fyled  with  the  Registrar,  and  served  in  the  same 
1895.       way  as  a  writ  of  summons.     The  notice  is  to  state  the  nature 
Aug.  16.     of  the  claim,  and,  together  therewith,  is  to  be  served  a  copy 
"TI  of  the  statement  of  claim,  or,  if  there  be  no  statement  of 

Trust  claim,  then  a  copy  of  the  writ  of  summons.  In  the  case 
BosB  ^ow  before  the  Court,  McFie,  the  third  party,  admits  his 
liability  to  indemnify  Ross,  but  asserts  that  he,  too,  has 
disposed  of  the  equity  of  redemption  to  Brown,  who  in  turn 
has  agreed  to  indemnify  McFie,  and  McFie  has  accordingly 
obtained  an  ex  parte  order  permitting  him  also  to  issue  a 
notice  claiming  indemnity  over  against  Brown,  pursuant  to 
Rule  128.  Mr.  Miller,  as  counsel  for  Brown,  who  has  been 
served  with  the  third  party  notice,  now  applies  to  set  the 
same  aside,  together  with  the  order  permitting  its  issue, 
upon  the  grounds  that  a  third  party  notice  can  issue  only 
at  the  instance  of  a  defendant,  and  that  McFie,  although  a 
Judgment,  third  party,  is  not  a  defendant  within  the  meaning  of  the 
rules  of  the  Supreme  Court.  I  am  of  opinion  that  the  point 
is  well  taken.  It  is  perfectly  true  that  in  Fowler  v.  Knoop, 
36  L.T.N.S.  219,  the  Divisional  Court  (Cleasby  B.  and  Field  J.) 
gave  leave  to  a  third  party  to  bring  in  a  fourth — the  same 
as  McFie  seeks  to  do  here — and  that  the  same  practice  was 
followed  in  Witham  v.  Fane,  49  L.J.  Ch.  242;  but  those 
decisions  were  under  the  discharged  rules  of  1875,  which, 
as  pointed  out  in  Wilson^s  Judicature  Acts,  page  189,  7th 
Ed.,  in  regard  to  third  party  practice,  differ  in  some 
important  respects  from  the  present  rules,  which  limit  the 
right  to  bring  in  a  third  party  to  a  single  case  where  the 
defendant  claims  to  be  entitled  to  contribution  or  indem- 
nity. Is,  then,  a  third  party,  who  has  been  simply  served 
with  notice  under  Rule  128,  and  who  does  not  contest  the 
plaintiff's  demand,  a  defendant?  It  seems  not,  although 
the  definition  of  defendant  in  section  2  of  the  Supreme 
Court  Act,  100  of  the  Imperial  Judicature  Act,  includes 
"  every  person  served  with  any  writ  of  summons,  or  pro- 
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cess,  or  served  with   notice  of,  or  entitled  to  attend  any   davie,  c.j. 
proceedings."     In  the  absence  of  authority  I  should  have  [in chambers.] 
been  disposed  to  consider  a  third   party  to  be  a  "  person       1806. 
served  with  process,"  if  not  with  the  **  writ  of  summons,"     Aug.  16. 
for  Rule  128  expressly  provides  that  the   third  party  shall   nokthbbn 
be  served  with  **  a  copy  of  the  statement  of  claim,  or,  if      Tbubt 
there  be  no  statement  of  claim,  then  a  copy  of  the  writ  of       robb 
summons  in  the  action."    And,  but  for  Rules  132-3  and  the 
authorities  presently  quoted,  a  third  party  would  seem  to 
be  a  person  "  served  with  a  notice  of,"  if  not  "  entitled  to 
attend,"  the  proceedings.     The  third  party,  however,  does 
not  defend  tlie  action  or  litigate  with  the  plaintiff  unless  an 
order  be  made  under  Rules   132-3  giving  the  third  party 
"  liberty  to  defend  the  action  "  or  to  take  such  other  steps 
as  may  seem  just.     In  Eden  v.  Weardale  Iron  &  Coal  Com- 
pany^  28  Ch.  D.  333,  it  was  held  that  the  Court  has  no 
power  to  give  a  third   party  leave  to  fyle  a  counter  claim 
against  the  plaintiff,  and  in  dealing  with  the  definition  of  Jadgment. 
defendant  in  section  100,  Fry,  L.J.,  says,  and  Bowen,  L.J., 
concurs  with  him  :  "  I  do  not  think  that  includes  a  third 
party.     He  is  certainly  not  served  with  any  writ  of  sum- 
mons or  process.     The  only  question  is  whether  he  comes 
under  the  words  '  served  with  notice  of,  or  entitled  to  attend 
any  proceedings.'     These  words  seem  to  me  to  be  intended 
to  apply  primarily,  if  not  exclusively,  to  persons  attending 
or  served  under  Order  XVI.,  Rule  40,  by  which  in  certain 
actions  persons  interested  may  be  served  with  notice  of  the 
judgment,  and  may  have  liberty  to  attend   proceedings." 
And  referring  to  the  notice  under  Rule  128,  he  says  :  **That 
does  not  appear  to  me  to  be  notice  of  a  proceeding  within 
the  definition  contained  in  the  100th  section."     The  point 
whether  a  person  served  with  notice  under  Rule  128  becomes 
a  defendant  came  again  before  the  Court  of  Appeal  twice  in 
the  same  case,  reported  34  Ch.  D.  223,  35  Ch.  D.  287.    After 
the  decision  in  28  Ch.  D.,  the  third  party,  the  Ecclesiastical 
Commissioners,  obtained  an  order  dated  17th  March,  1885, 
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DAVIE,  C.J.   that  the  question  of  indemnity  as  between  themselves  and 

[In chambew.]  the  defendant  should  be  tried  after  the  trial  of  the  action, 

1896.       and  that  pursuant  to  Order  XVI.,  Rule  53  (our  Rule  133),  the 

Aug.  16.     Ecclesiastical  Commissioners  should  be  at  liberty  to  appear 

Northern  **  *^®  trial  and  oppose  the  plaintiff's  claim  so  far  as  they 
Trust  may  be  affected  thereby,  and  for  that  purpose  to  put  in  oral 
Bobs  and  documentary  evidence  and  to  cross-examine  the  plain- 
tiff's witnesses.  This  order,  it  was  held  by  the  Court,  had 
the  effect  of  making  the  third  party  defendants,  and  the 
plaintiff  having,  under  Order  XXXI.,  Rule  1,  which 
empowers  the  Court  to  grant  leave  to  the  plaintiff  or 
defendant  to  fyle  interrogatories  for  the  cross-examination 
of  the  opposite  parties,  obtained  an  order  to  interrogate  the 
Commissioners,  the  Court  of  Appeal,  34  Ch.  D.  225,  upheld 
that  order,  Lord  Justice  Cotton  saying  ;  "  It  appears  to  me 
that  the  Commissioners,  although  originally  not  parties, 
have  put  themselves  in  the  position  of  parties,  and  parties 

Judgment,  who  are  opposing  the  plaintiff."  And  Lopks,  L.J.,  says  : 
"  If  the  Ecclesiastical  Commissioners  had  been  brought  in 
as  third  parties,  and  no  further  order  had  been  made,  I 
think  the  order  appealed  from  would  have  been  wrong. 
But  on  the  17th  March,  1885,  an  order  was  made,  the 
effect  of  which  was  practically  to  place  the  Ecclesiastical 
Commissioners  in  the  same  position  as  if  they  were  defend- 
ants." The  point  is  more  exhaustively  discussed  in  35  Ch. 
D.,  at  page  287,  upon  appeal  from  an  order  permitting  the 
Commissioners  to  interrogate  the  plaintiffs,  and  the 
principle  is  upheld  that  by  simply  bringing  the  third  party 
in,  under  Rule  128,  you  do  not  constitute  him  a  defendant, 
as  the  fight  is  simply  between  the  third  party  and  the 
defendant,  but  that  the  third  party  places  himself  in  the 
position  of  a  defendant  immediately  he  gets  an  order 
empowering  him  not  only  to  fight  the  defendant  as  to 
indemnity,  but  to  litigate  with  the  plaintiff  also  regarding 
the  original  cause  of  action.  Lindley,  L. J.,  says  (page  296)  : 
"  Being  defendants,  not  because  they  are  third  parties,  but 
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by  reason  of  the  order  of  the  17th   March,   1885,  they  are   davib,  c.j. 
entitled  to  deliver  interrogatories.'*     The  same  principle  is  [inChambeM.) 
recognized  in  Byrne  v.  Brown,  22  Q.B.D.  657,  and  in  Edison       1895. 
Company  v.  Holland,  L.R.  41  Ch.  D.  28.     These  authorities     Aug.  16.. 
are  binding  on  me,  and  I  am  bound  to   follow  them.     See  northern" 
also    Wilson's    Judicature     Act,    7th   Ed.,    p.   190 :    "  But      Trust 
semble,  under  the  present  rules  a  fourth  party  cannot  be       Robb 
brought  in."     Carahore  v.  N,  E.  Company,  33  W.R.  420,  per 
Cotton,  L.J.;  to  the  same  effect  in  the  Annual  Practice, 
page  425.     I  do  not  lose  sight  of  section  24,  sub-section  3, 
of  the  Judicature  Act  (section  13,   sub-section   3,  of   our 
Supreme  Court  Act),  on  which   Mr.   Spencer  relied  ;  but  it 
will  be  observed  that  the  power  to  relieve  third  parties 
given  by  that  section  is  dependent  upon  rules  of  Court,  and 
carries   the   right   no    further   than    rules   of   Court   may  Judgment, 
extend.     The  point  is  fully  dealt  with  in  Eden  v.  Weardale 
Iron  Company,  28  Ch.  D.  336,  and  the  decision  arrived  at 
nevertheless,  that  a  third  party  who  obtains  no  order,  under 
Rule  133,  is  not  a  defendant. 

I  am,  therefore,  of  opinion  that  the  notice  to  Brown,  and 
order  authorizing  it,  must  be  set  aside,  and  this  application 
granted  with  costs. 

Application  granted. 
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RE    YORKSHIRE    GUARANTEE    AND    SECURITIES 
TOLLcouBT.  CORPORATION    (Limited)    AND   THE  ASSESS- 

i"^.  MENT  ACT. 

Aug.  26.      CoriBtUutional   law — Tax   on   mortgageB    as    perianal  property^  Direct  or 

~    ~  indirect — Exemption  of  indebtednesi  in  respect  of—C.S,B.C.  Cap,  111. 

Re 

YoRKBHiBB  '^^  Assessment  Act  (C.S.B.C.    1888,    Cap.    Ill,    Sec.    3)    imposes  a 
Guarantee  Provincial  revenue  tax  upon  all  personal  property,  including,  by 

Co  the  interpretation  clause,  "  mortgages.** 

The  appellants  were  assessed  for  the  amount  of  mortgages  registered 
by  them,  seven-eighths  of  which  amount  was  represented  by  money 
borrowed  by  the  Company  in  England  upon  its  debentures,  which 
was  further  seciured  by  a  deposit  of  the  mortgages  held  in  British 
Columbia  to  an  amount  sufficient  to  cover  the  outstanding  indebt- 
edness from  time  to  time. 
Held  (1).  That  the  tax  was  direct  and  intra  vires  of  the  Provincial 

Legislature. 
(2).  That  the  appellants  were  entitled  to  an  exemption  under  section  3; 
sub-section  19  (a)  in  respect  of  the  amount  of  their  indebtedness 
for  the  borrowed  money. 

Appeal  from  a  judgment  of  the  Court  of  Revision  con- 
firming  the  assessment  of  the  Company  as  the  owners  of 
mortgages  registered  in  New  Westminster  to  the  value  of 
$313,023.00,  and  in  Vancouver  to  the  value  of  $631,475.00, 
for  the  purpose  of  taxation  thereon,  at  the  rate  of  one-half 
of  one  per  cent.,  under  the  provisions  of  the  Assessment 
Act,  C.S.B.C.  Cap.  Ill,  Sees.  3-6,  providing  for  such  tax 
upon  mortgages,  as  personalty. 

It  appeared  from   the  evidence  that,  of   the  mortgages 


Statement. 


Note — (a)  Section  3.  All  land  and  personal  property  and  income 
in  the  Province  of  British  Columbia  shaU  be  liable  to  taxation  subject 
to  the  following  exemptions,  that  is  to  say :  *  *  (19).  So  much 
of  the  personal  property  of  any  person  as  is  equal  to  the  just  debts 
owed  by  him  on  account  of  such  personal  property,  except  such  debts 
as  are  secured  by  mortgage  upon  his  real  estate,  or  are  unpaid  on 
account  of  the  purchase  money  therefor. 
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assessed,   only  one-eighth   in  amount  represented  invest-  full  court. 
ments  of  the   Company's   own   capital,   the   other  seven-       1895. 
eighths    representing   investments   of    money   which    the     Aug.  26. 
Company  had  borrowed  from  persons  in  England,  accord-         ^ 
ing  to  a  method  set  forth  in  the  evidence  of  the  Manager  of  Yobkbhiim 

Oo 


the  Company,  as  follows  :  Guabantm 


**  The  mortgages  are  deposited  with  bankers  in  England  as  security 
for  monies  advanced  by  clients  to  the  Company.  The  Company  has  a 
stock  of  mortgages,  and  if  a  client  wishes  to  effect  an  investment,  a 
deposit  slip  informing  him  that  the  bank  holds  mortgages  in  his 
interest  is  given  to  him,  in  the  same  manner  as  an  advance  on  bills  of 
lading ;  the  Company  deals  with  mortgages  as  if  they  are  chattels, 
depositing  the  mortgages,  which  are  all  taken  in  the  name  of  the  Com- 
pany, as  security  for  the  advance  from  the  client,  he  being  an  equitable 
mortgagee,  and  having  also  a  debenture  handed  to  him,  which  is  a 
charge  on  general  assets  and  a  specific  charge  on  specific  mortgages. 
The  paid-up  capital,  loans  and  reserve  fund,  and  profits  of  the  Com- 
pany, at  dOth  June,  1885,  would  be  £412,380,  the  money  borrowed  being 
£360,733,  and  lent  on  mortgages  £387,000,  paid-up  capital  £27,740,  10 
per  cent,  on  subscribed  capital,  reserve  £12,000,  and  amount  lent  in  Statement. 
British  Columbia  $044,000.00.  The  tax  is  an  item  in  the  expenses  of  the 
Company,  and  must  be  recouped  by  the  mortgagor,  and  if  he  did  not 
pay  it  the  Company  would  charge  a  higher  rate  of  interest.  Deben- 
tures are  sold  and  money  brought  to  British  Columbia  and  invested  on 
mortgages.  Money  can  be  lent  in  British  Columbia  without  reference 
to  the  head  office,  the  mortgages  being  registered  in  British  Columbia 
and  forwarded  to  England  as  completed ;  the  proportion  of  capital  of 
the  Company  to  loaned  money  is  one-eighth,  the  mortgages  being 
subject  to  an  indebtedness  by  the  Company  of  seven-eighths  of  their 
amount." 

The  principal  ground  of  appeal  relied  on  was  that  the 
imposition  of  the  tax  in  question  was  ultra  vires  of  the 
Provincial  Legislature  as  being  an  indirect  and  not  a  direct 
tax.  The  appellant  Company,  also  contended  that,  in  the 
event  of  that  ground  being  decided  against  it,  it  was 
entitled  to  have  deducted  from  the  amount  of  the  whole 
assessment  the  seven-eighths  thereof  represented  by  the 
sums  so  borrowed  by  the  Company  in  England. 

The  appeal  was  argued  on  the  11th  July,  1895,  before 
the  Full  Court,  Crease,  McCreiqut  and  Drake,  JJ. 
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FULLoouRT.       /).   jf,   EbeHs,  A.^G.,  and  A,  G.   Smith,  tor  the  Crown  : 

1895.       We    take    the    preliminary     objection     that    the    appeal 

Aug.  26.     is  out  of  time.     The  judgment  of  the  Court  of  Revision 

^        appealed  from  was  delivered  on  the  28th  January,  1895,  and 

YoBKSHiBB  the  notice  of  appeal  to  this  Court  was  given  on  the  18th 

GuAjiNTBB  March  following.  The  statute  giving  the  appeal,  52  Vic. 
(B.C),  1889,  Cap.  28,  provides  :  "  The  notice  of  such  appeal 
to  the  Full  Court,  the  time  for  bringing  the  same  on,  and 
the  procedure  generally,  and  the  powers  of  the  Full  Court 
in  respect  of  such  appeal,  shall  be  the  same  as  in  the  case 
of  an  ordinary  appeal  from  any  judgment  made  by  a  judge 
of  the  Supreme  Court  to  the  Full  Court."  The  words  *'  any 
judgment  "  have  the  same  meaning  as  the  words  "  any  final 
order  in  any  matter  not  being  an  action "  in  Rule  684 
(B.C.   Rules,  1890),  and  the  appeal  ought  to  have  been 

Argument,  brought  within  twenty-one  days,  as  provided  by  that  rule. 

E.  P.  Davis f  Q.C.y  contra:  The  governing  words  are 
**  ordinary  appeal  to  the  Full  Court."  The  ordinary  appeal 
to  the  Full  Court,  and  that  class  of  appeals  in  which  that 
Court  has  exclusive  jurisdiction,  are  appeals  from  final 
judgments  in  actions,  in  which  the  time  for  appealing  is 
one  year.  Interlocutory  appeals  are  proper  subject  of  the 
jurisdiction  of  the  Divisional  Court,  and  the  Full  Court  has 
only  a  concurrent  and  rarely  exercised  jurisdiction.  The 
appellate  jurisdiction  in  relation  to  final  judgments  in  mat- 
ters other  than  actions  is  not  the  ordinary,  but  the  extra- 
ordinary jurisdiction  of  the  Court. 

Per  curiam :  We  think  that  the  proper  construction  of 
the  statute  is  that  this  appeal  should  have  been  brought 
within  the  time  limited  for  appeals  to  the  Full  Court  from 
final  judgments  in  matters  other  than  actions,  namely, 
Judgment,  within  twenty-one  days.  To  give  the  construction  con- 
tended for  by  Mr.  Davis  would  be  contrary  to  the  manifest 
policy  of  the  Act  that  questions  of  taxation  should  be 
finally  determined  within  the  fiscal  year.     The  Court  has. 
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by  the  terms  of  the  statute,  the  same  powers  in  respect  of  full  court. 
the  appeal  as  in  ordinary  cases,  including  the  power  under       1895. 
Rule  743  to  extend  the  time  for  appealing,  notwithstanding     Aug.  28. 
the  lapse  of  the  time  appointed  ;  and,  in  view  of  the  import-         ^ 
ance  of  obtaining  an  early  decision  upon  a  question  affect-  Yorkshire 
ing  not  only  the  appellants  but  others  in  the  same  position,  ^u^^j^^'™* 
we  think  it  a  proper  case  in  which  to  exercise  the  power, 
and  will  accordingly  now  extend  the  time  and  hear  the 
appeal. 

E.  P.  Davis,  Q.C,  for  the  appeal :  If  the  incidence  of  the 
tax  is  such  that  in  the  ordinary  course  of  events  it  can  be 
shifted  on  to  another  by  the  person  upon  whom  it  falls  in 
the  first  instance,  it  is  an  indirect  tax,  Reed  v.   Mousseau, 
8  S.C.R.  408  ;  Attorney- General  for  Qv^bec  v.  Reedy   10  App. 
Gas.  141  ;  Dulmage  v.  Douglas^   4  Man.  495.     The  tax  in 
question  is  not  a  tax  upon  property  in  the  proper  sense  of 
the  term,  it  is  a  tax  upon  the  hiring  of  money.     One  of  the 
tests  given  is  that  the  citizen  can  avoid  paying  an  indirect 
but  not  a  direct  tax,  Attorney-Oeneral  for  Quebec  v.  Queen 
Insurance  Company,  3  App.  Gas.  1090.     For  definition  see 
Queen  v.  Taylor,  36  U.C.Q.B.  183;  Mills' Political  Economy, 
Ed.   1888.      A  house  tax  if   imposed  on   the    occupier  is 
direct,  but  if  imposed  on  the  builder  is  an  indirect  tax.     If 
this  tax  were  imposed  on  the  mortgagor  it  would  be  a  direct 
tax,  as  he  is  the  person  who,  in  the  nature  of  things,  must 
pay  it ;   but  being  imposed   on  the  mortgagee,  with  the 
necessarily   implied    expectation    that   he   will   reimburse 
himself  from  the  mortgagor  as  a  part  of  the  costs  of  the 
loan,  it  is  an  indirect  tax.     The  covenant  for  payment  of 
taxes  in  the  short  forms  of  Mortgage  Act  in  general  use 
contains  a  stipulation  covering  re-payment  by  the  mort- 
gagor of   the   tax.     Attorney-General  for   Quebec  v.  Quebec 
Insurance  Company,  3  App.  Gas.  1090,  is  not  so  strong  a 
case  as  the  present.     In  Bank  of  Toronto  v.  Lambe,  12  App. 
Cas.  575,  the  tax  was  held  to  be  direct  for  reasons  which 


Argument. 
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FULL  COURT,  sliew  the  tax  to  be  indirect  here,  see  at  page  583  :  "  It  is  not 

1895.       a  tax  on  a  commodity  in  which  the  bank  deals  which  it  can 

Aug.  26.     get  an  enhanced  price  for  sufficient  to  cover  the  tax,"  here 

Rj         it  is,  for  the  mortgagee  can  charge  a  higher  rate  of  interest 

YoBKSHiRB  sufficient  to  cover  it.     "  If  there  be  any  method  of  recover- 
^^Oo^""  ing  by  the  bank  it  is  indirect  and  circuitous ;"  here  the 
means  of  recovering  it  are  direct  and  immediate. 

As  to  the  right  of  the  Company  to  deduct  seven-eighths 
of  the  total  assessment  as  not  representing  their  own 
personal  property,  or  as  representing  so  much  of  their 
"  personal  property  as  is  equal  to  the  just  debts  owed  by 
them  on  account  of  such  personal  property,"  under  sec- 
tion 3,  sub-section  19  of  the  statute  supra^  the  arguments 
suflSciently  appear  from  the  judgments. 

D.  M.  EbertSy  A.-G.,  and  A.  O,  Smithy  contra:  The 
question  of  whether  the  tax  is  direct  or  indirect  is  a  legal 

Argument.  *^^  ^^^  ^^  economical  one.  The  fact  that  the  mortgagees 
may  raise  their  rate  of  interest,  or  may  stipulate  with  the 
mortgagors  that  the  latter  shall  repay  them  the  amount  of 
the  tax,  does  not  alter  its  incidence  as  a  direct  tax  upon  the 
property  of  the  mortgagees.  The  tax  is  not  upon  mort- 
gages or  mortgage  transactions  as  such,  but  upon  the 
personal  property  of  the  Company,  and  included  in  that 
term,  by  the  interpretation  clause  of  the  Act,  is  mortgage 
indebtedness  to  them.  Any  indebtedness  is  similarly 
included  no  matter  how  arising.  It  is  not  a  tax  upon  the 
amount  of  business  done  or  upon  the  number  of  transac- 
tions, which  is  commonly  recovered  by  means  of  a  stamp, 
and  which  would  probably  be  an  indirect  tax  ;  and  Attorney- 
General  of  Qv^bec  v.  Reed,  10  App.  Cas.  141 ;  Reed  v.  Mous^ 
seauy  8  S.C.R.  408  ;  Dulmage  v.  Douglas^  4  Man.  495  ; 
Plummer  Waggon  Company  v.  Wilson,  3  Man.  68,  are 
distinguishable.  The  tax  cannot  be  avoided  by  avoiding 
the  lending  of  money  on  mortgage,  for  it  must  be  paid  on 
the  money  itself  whether  lent  or  not.  Severn's  case,  2  S.C.R. 
70,   is   practically   over-ruled.     See   Reg.   v.   Holliday^    21 
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O.A.R.  42.      All  the  authorities  are  reviewed  in  Clement  toll  court. 
on  the  Canadian  Constitution,  Ed.  1892,  p.  425,  et.  aeq.  1895. 

E,  P.  DaviSy  in  reply  :  The  Severn  case  is  not  over-ruled.     Auk.  26. 
but  the  rule  of  construction  was  better  defined  in  Bank  of        ^ 
Toronto  v.  Larahe^  12  App.  Cas.  595,  namely,  that  the  Court  Yorkbhirb 
will  have  regard  to  the  substantial  general  tendency  of  the      ^rjo^"" 
tax.     Does  it  really  fall  in  practice  upon  the  person  who 
pays  it  in  the  first  instance  ?     A  tax  which  in  the  ordinary 
and  common  course  is  necessarily  shifted  upon  another 
person  is  an  indirect  tax.     The  intention  of  the  Act  to  be 
gathered  from  the  necessity  or  probability  of  the  case  is 
that  the  tax  should  ultimately  be  paid  by  others  than  the 
mortgagees. 

Crease,  J.:  This  is  an  appeal  by  the  Yorkshire  Guarantee 
Company  against  the  judgment  of  the  Court  of  Revision 
and  Appeal  under  the  Assessment  Act,  which  confirmed  on 
appeal  the  assessment  of  the  Company,  in  the  year  1894, 
for  the  sum  of  $313,023.00  on  account  of  registered  mort- 
gages in  New  Westminster  City,  and  for  $631,475.00  on 
account  of  registered  mortgages  in  Vancouver  City,  in  all 
$944,498.00  of  an  assessment  under  the  mortgage  tax  pro-  Judgment 
visions  of  the  Assessment  Act.  The  tax  has  been  paid  for  crbabb,  j. 
the  previous  year.    This  was  a  test  case  upon  the  questions  : 

(1)  Whether  or  not  the  money  borrowed  by  the  Company 
upon  the  security  of  the  mortgages  assessed  can  be  deducted 
from  the  value  under  the  provisions  of  sub-section  19  of 
section  3  of  the  Assessment  Act. 

(2)  Whether  or  not  the  mortgage  tax  is  an  indirect  tax, 
and  therefore  unconstitutional. 

A  preliminary  objection  was  raised  by  the  Attorney- 
General  that  the  appeal  being  in  a  matter  not  in  an  action, 
under  Supreme  Court  Rule  684,  was  out  of  time,  as  the 
judgment  was  on  the  28th  January,  1895,  but  the  notice  of 
appeal  was  not  made  until  the  18th  March  last.  After 
argument  it  was  decided  that  the  appeal  should  have  been 
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FULLoouBT.  brought  within   the   twenty-one  days  ;   but  owing  to  the 

I8d5.       importance  of  the  case,  for  it  indirectly  affected  the  other 

Aug.  26.     companies  who  raised  their  capital  by  debentures,  the  Court 

^        considered  that  suflBcient  cause  was  shewn  to  warrant  them 

YoBKBHiRB  in  ordering  the  appeal  to  proceed  at  once. 

Guarantee  rp^  facilitate  the  decision  and.  narrow  the  issues,  Mr. 
Davis  omitted  the  consideration  of  several  of  the  grounds  of 
appeal,  for  instance  :  (1)  Whether  the  Yorkshire  Guar- 
antee Company  was  a  registered  Company  within  the 
Province.  (2)  The  registration  of  mortgages  containing 
land  in  two  districts,  at  New  Westminster  and  Vancouver, 
twice  over,  once  in  each  district.  (3)  And  as  to  mortgages 
which  have  been  paid  off  before  assessment.  These  were 
matters  for  mere  adjustment  with  the  Deputy  Attorney- 
General.  This  left  only  a  few  grounds  to  discuss,  viz.:  (1) 
The  proposed  deduction  from  the  assessment  of  the  amount 
owing  in  England  on  account  of  the  mortgage  assessed,  i.e.. 

Judgment    the  amount  borrowed  by  the  Company  on  the  security  of 

CRBASK  J.  *h®  s*^^  mortgages.  (2)  Whether  the  Provincial  Govern- 
ment has  jurisdiction  to  make  the  assessment.  (3)  That 
the  mortgage  tax  itself  is  an  indirect  tax,  and  therefore 
beyond  the  taxing  powers  of  the  Province.  (4)  That  the 
sections  of  the  Assessment  Act  providing  for  the  mortgage 
tax  are  ultra  vires. 

The  evidence  before  the  Court  shortly  summarized  was 
that  the  greater  part  of  the  business  of  the  Company  in 
British  Columbia  consists  in  lending  money  on  mortgage  of 
real  estate  in  British  Columbia  as  well  as  other  places. 
These  loans  on  mortgage  (which  as  used  throughout  this 
judgment  means  mortgage  of  real  estate)  are  of  two  kinds. 
One,  of  the  monies  lent  by  the  Company  on  mortgage  in 
British  Columbia  directly,  t.6.,  out  of  their  funds,  consisting 
of  paid-up  capital,  reserve  funds  and  profits.  These,  from 
the  evidence  of  Mr.  Farrel,  the  manager,  amount  to  one- 
eighth  of  the  monies  lent  by  the  Company  on  mortgage  in 
British  Columbia.    The  remaining  portion  of  the  monies 
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so  lent  by  the  Company  on  British  Columbia  mortgages  is  fullcx)ukt. 
borrowed  from  persons  in  England.     They  are  secured  by       1895. 
debentures,  which  are  a  general  charge  on  all  the  assets  of     Aufs.  26. 
the  Company  of  what  nature  and  kind  whatsoever,  together        ^ 
with  a  deposit  of  British  Columbia  mortgages  made  in  the  Yorkshire 
name  of  the  Company  for  the  benefit  of  persons  so  advancing  ^^uarantbb 
the  money  on  mortgage.     And  these  are  exchanged  when 
thej'  are  paid  off  for  other  mortgages  of  a  similar  amount. 
Xo  form  of  such  mortgage  was  produced. 

The  monies  so  advanced  on  mortgages  in  British  Columbia 
and  borrowed  in  England  constitute  the  remaining  seven- 
eighths  of  the  whole  monies  advanced  on  mortgage  in 
British  Columbia. 

These  seven-eighths,  the  Company  contend,  are  not  liable 
to  taxation  under  section  3  of  the  Assessment  Act,  C.S.B.C., 
1888,  Cap.  111. 

The  point  raised  by  Mr.  Davis  for  the  Company,  is  tliat  judjnnent 
the  Provincial  Legislature  has  no  jurisdiction  to  make  the         of 

'  CREASE,    J. 

assessment  upon  the  ground  that  the  mortgage  tax  is  an 
indirect  tax,  and  not  therefore  intra  vires.  This  contention 
is  effectually  answered  and  met  hy  Bank  of  Toronto  v.  Lambe, 
12  App.  Cas.  575. 

From  a  careful  analysis  of  the  evidence  in  the  present 
case,  and  the  application  to  it  of  the  reasoning  employed  by 
Lord  HoBHOusE  in  the  Lambe  case  (page  oSS),  which  is  well 
worthy  of  perusal,  there  is  no  doubt  that  the  tax  now  in 
question  is  "  demanded  directly  of  the  Company,  appar- 
ently for  the  reasonable  purpose  of  getting  contributions 
for  Provincial  purposes  from  those  who  are  making  profits 
by  Provincial  business."  **  It  is  not  a  tax  on  any  com- 
modity which  the  Bank  deals  in  and  can  sell  at  an  enhanced 
price  to  its  customers.''  "  It  is  not  a  tax  on  its  profits,  nor 
on  its  several' transactions.  It  is  a  direct  lump  sum  to 
be  assessed  by  simple  reference  to  its  paid-up  capital  and 
places  of  business.*' 

For  these  reasons  the  tax  must  be  held  to  be  direct  taxa- 


GUABANTBE 

Co 
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FULL  COURT.  tioD  wlthiii  sub-section  2  of  section  92  of  the  British  North 

1895.       America  Act. 

Aug.  26.         The   Provincial   Legislature   must   have    intended    and 

^        desired  that  the  very  corporations  from  whom  the  tax  is 

YoRKBHiRB  demanded  would  pay  and  finally  bear  it.     It  is  carefully 

designed  for  that  purpose. 

Neither  is  it  indirect  as  a  tax  on  mortgages.  It  is 
palpably  a  tax  on  the  money,  not  on  the  land,  and  it  is 
therefore  direct  and  intra  vires. 

Now,  as  to  the  contention  that  the  seven-eighths  before 
mentioned  is  not  liable  to  taxation  under  section  3  of  the 
Assessment  Act.  That  section  is  not  capable  of  such  inter- 
pretation. The  mode  of  investment  of  personal  property 
of  the  Company,  and  even  its  non-investment,  cannot 
possibly,  as  a  matter  of  principle,  affect  their  obligations  to 
pay  the  tax. 

Judgment       They  must  look  for  exemption  on  some  different  ground. 
cREASB,  J.   This  the  learned  counsel  for  the  Company  has  not  failed  to 

do,  and  this  is  the  leading  point  which  is  now  before  the 

Court  for  determination. 

His  contention  was  that  if  it  should  be  found  they  were 
bound  to  pay  taxes  on  their  personal  estate  loaned  out  on 
mortgage,  they  were  only  liable  to  pay  on  the  one-eighth, 
which  came  out  of  their  own  proper  funds,  and  not  on  the 
seven-eighths  which  they  borrowed  from  and  were  liable  to 
pay  back  to  the  persons  who  had  advanced  it  in  England. 
To  maintain  this  proposition,  he  contends  that  such  is  the 
true  meaning  of  section  3,  sub-sections  19-20,  of  the  Assess- 
ment Act. 

By  section  3  all  personal  property  in  the  Province  is 
liable  to  taxation,  subject  to  (inter  alia)  the  following  exemp- 
tion :  "  (19)  So  much  of  the  personal  property  of  any 
person  as  is  equal  to  the  just  debts  owed  by  him  on  account 
of  such  personal  property,  except  such  debts  as  are  secured 
by  mortgage  upon  his  real  estate,  or  are  unpaid  on  account 
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of  the  purchase  therefor,"  and  "  (20)  And  the  net  personal  full  court. 
property  of  any  person  under  $300.00."  1895. 

These  sub-sections  19-20  on  the  face  of  them,  when  read     Aug.  26. 
with   that   strictness  which   applies  to   tax   acts  like   the        ^ 
present,  seem  to  confirm  the  view  of  liability  set  forth  by  Yorkshire 
the  Company,  viz.,  that  only  the  one-eighth  is  subject  to  Guarantke 
the  tax. 

"  The  principle  of  all  fiscal  legislation  "  is  markedly  laid 
down  by  Lord  Cairns  in  Partington  v.  The  Attorney-General, 
L.R.  4  H.L.  100,  at  p.  122,  which  he  thus  summarizes : 
"  If  a  person  sought  to  be  taxed  comes  within  the  letter  of 
the  law,  he  must  be  taxed,  however  great  the  hardship  may 
appear  to  the  judicial  mind  to  be.  On  the  other  hand,  if 
the  Crown,  seeking  to  recover  the  tax,  cannot  bring  the 
subject  within  the  letter  of  the  law,  the  subject  is  free,  how- 
ever within  the  spirit  of  the  law  the  case  might  otherwise 
appear  to  be.  In  other  words,  if  there  be  admissible,  in 
any  statute,  what  is  called  an  equitable  construction,  cer-  Judfirment 
tainly  such  a  construction  is  not  admissible  in  a  taxing  crkasb  j. 
statute,  where  you  can  simply  adhere  to  the  words  of  the 
statute." 

Tried  by  the  above  tests  the  case  stands  thus  : 

The  Company  own  the  one-eighth,  but  owe  seven-eighths 
to  parties  in  England,  no  matter  where  the  one-eighth  came 
from.  This  seven-eighths,  according  to  the  reading  of  sub- 
section 19,  is  exempt,  as  a  just  debt  owed  by  the  Company 
on  account  of  such  personal  property.  This  is  what  takes 
place  in  Ontario  under  the  revised  statutes  of  Ontario, 
1877,  Cap.  180,  p.  1823,  and  their  revised  statutes  of 
1887,  Cap.  193,  whence  our  Assessment  Act  is  borrowed  in 
the  identical  words  of  these  sub-sections  19-20.  The  late 
Mr.  Justice  Harrison,  in  his  Municipal  Manual  of  Ontario, 
Ed.  1889,  p.  720,  a  valuable  compendium  of  the  Ontario 
Municipal  Law  on  the  subject,  commenting  on  these  sec- 
tions (there  found  in  R.S.O.,  1877,  Cap.  180,  the  Assess- 
ment   Act,    Sec.     7,    Sub-sec.    21),   says,    in    foot    note 
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puLLcouRT.  (b),  page  720  :  "  If  what  a  man  owes  on  account  of  his 

1805.       personal  estate  be  equal  to  or  exceed  the  amount  of  hid 

Aug.  26.     personal  estate,  his  personal  estate  is  exempt  from  taxation. 

^        This  is  because  it  is  unfair  to  tax  a  man   upon  what  he 

YoRKBHiRi  really  does  not  own,  and  cannot  be  said  to  really  own   so 

^^CxT™"  long  as  he  owes  the  price  of  it."     In  the  following  notes  he 

goes  on  to  connect  sub-sections  19-20,  and  explain  further  : 

"  So  much  (he  quotes)  of   the  personal  property  of  any 

person  as  is  equal  to  the  just  debts  owed  on  account  of  such 

property  is  to  be  deducted  from  the  value  of  his  personal 

property.     The  balance  is  his  net  personal  property." 

Here  the  seven-eighths  borrowed  in  England  under  deben- 
tures being  deducted  from  the  total  amount  of  personal 
Judgment  property  of  the  Company  lent  out  on  mortgage  in  British 
CRBA8B,  J.  Columbia  leaves  one-eighth  of  such  total  amount,  and  I  find 
makes  that  alone  the  amount  for  which  the  Company  are 
liable  to  be  taxed  on  their  personal  property  in  British 
Columbia. 

The  judgment,  therefore,  of  the  Court  of  Revision  and 
appeal  must  be  varied,  and  the  assessments  against  the 
Yorkshire  Guarantee  Company  in  the  books  of  Vancouver 
and  Westminster  cities  be  altered  accordingly. 

As  the  appeal  has  only  partly  succeeded,  there  are  no 
costs. 

McCreight,  J.:  This  is  an  appeal  by  the  above-mentioned 
Company  from  the  judgment  of  the  Court  of  Revision  and 
Appeal. 

It  appears   by  the   evidence  of  Mr.  Farrell,   the   locsd 

Manager,   that  the  business  of   the  Company  in  British 

Judgment   Columbia  consists  in  making  advances  of  money  on  real 

®^         estate  in  British  Columbia,  as  well  as  other  places.    That 

MoCbkight,  J.  ^  * 

the  monies  so  advanced  consist  as  to  seven-eighths  of  the 
same  of  monies  borrowed  in  England  from  persons  who  are 
secured  by  debentures  and  a  general  charge  on  the  assets 
of  the  Company,  and  a  deposit  of  British  Columbia  mort- 
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gages  to  further  secure  such  advances,  and  he  gave  further  full  court. 
particulars  as  to  the  mode  of  securing  persons  in  England       1805. 
so  advancing  monies  to  the  Company,  which  do  not  seem     Aug.  26. 
to  me  to  be  of  such  importance  as  regards  the  question  of        ^ 
taxation  now  under  consideration.  Yorkshire 

It  should  be  added  that  the  remaining  one-eighth  of  the  ^^^arantm 
monies   lent   by  the   Company   on    mortgages   in    British 
Columbia  appear  to  be  their  own  money,  consisting  of  paid- 
up  capital,  reserve  fund,  etc. 

It  was  contended  by  Mr.  Davis,  for  the  Company,  that 
they  were  not  liable  to  pay  taxes  on  the  monies  invested  by 
them  in  British  Columbia  on  mortgage,  notwithstanding 
section  3  of  the  Assessment  Act,  C.S.B.C,  1888,  Cap.  Ill, 
and  it  was  suggested  that  the  tax  in  question  was,  in 
substance,  a  tax  on  mortgages  and  an  indirect  tax  according 
to  cases  decided  by  the  Judicial  Committee.  But  it  seems 
to  me  that  there  is  an  obvious  fallacy  in  attempting  in  effect  judgment 
to  read  words  of  that  nature  into  the  plain  language  of         ®^ 

*  o         o  McCaBIGHT,  J. 

section  3  of  the  Assessment  Act. 

That  section  (3)  simply  imposes  a  tax  upon  personal  as 
well  as  other  property,  and  it  was  not  suggested,  and  could 
not  be  suggested  (see  Bank  of  Toronto  v.  Lambe,  12  App. 
Cas.,  at  pp.  582-3),  that  this  was  anything  but  a  direct 
tax  or  **  a  direct  lump  sum  to  be  assessed  by  simple  refer- 
ence to  the  Company's  paid-up  capital  and  its  places  of 
business  ;"  see  page  583  of  the  above  report  in  the  judgment 
of  the  Judicial  Committee. 

One  fails  to  see  why  the  particular  manner  in  which  the 
personal  property  of  the  Company  is  invested  can  have  any 
bearing  on  the  question  of  the  liability  to  pay  the  tax,  or 
that  it  is  a  matter  of  importance  whether  it  is  invested  at 
all  or  only  lying  idle  in  a  bank  as  a  place  of  safe  custody. 
Of  course  we  are  not  concerned  as  to  this  point  with  the 
exemptions  mentioned  in  section  3  of  the  Assessment  Act. 

Mr.  Davis,  however,  raised  another  question,  to  the  effect 
that  if  the  Company  were  liable  to  pay  the  tax  on  their 
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puLLc»uRT.  personal  estate  invested  on  mortgage,  they  were  only  liable 

1885.       to  the  extent  that  such  money  was  strictly  their  own.     In 

Auk.  26.     other  words,  that  if  they  were  liable  to  pay  taxes  on  personal 

^        estate  so  invested,  it  was  only  on  the  one-eighth  which  Mr. 

YoRKBHiBE  Farreirs  evidence  shewed  belonged  to  the  Company,  and 

^'^^rvT^""  not  on  the  remaining  seven-eighths  which  were  lent  by 

residents  in  England. 

This  contention  seems  to  be  fully  supported  by  section  3 
sub-sections  19-20,  bearing  in  mind  the  rules  of  the  con- 
struction of  tax  acts  stated  in  the  cases  referred  to  in  the 
argument.  See  per  Lord  Cairns  in  Partington  v.  Attorney- 
General,  L.R.  4  H.  of  L.,  at  p.  122,  Cox  v.  Rabbits,  3  App. 
Cas.  473  ;  Pryer  v.  Monmouthshire  Canal  Company,  4  App. 
Cas.  202  ;  and  Oriental  Bank  v.  Wright,  5  App.  Cas.  842. 

The  expression  in  sub-section  19  dealing  with  exemptions 

is  "  so  much  of  the  personal  property  of  any  person  as  is 

,   .  equal  to  the  just  debts  owed  by  him  on  account  of  such 

Judgment       ^ 

of  personal  property,  except  such  debts  as  are  secured  by 
c  MIGHT,  .  jjjQj.|;gages  upon  his  real  estate  or  are  unpaid  on  account  of 
the  purchase  money  therefor.'*  This  sub-section  is  the 
same  as  that  to  be  found  in  the  Rev.  Stat.  Ontario,  1877, 
Cap.  180,  Sec.  6,  Sub-sec.  16,  p.  1823,  and  see  Rev.  Stat. 
Ontario,  1887,  Cap.  193,  Sec.  7,  Sub-sec.  21,  and,  lastly, 
in  Harrison's  Municipal  Manual,  Ed.  1889,  p.  720. 

At  page  720,  in  a  foot  note  to  section  7,  sub-section  21,  it 
is  said  :  *'  If  what  a  man  owes  on  account  of  his  personal 
estate  be  equal  to  or  exceed  the  amount  of  his  personal 
estate,  his  personal  estate  is  exempt  from  taxation."  This 
is  because  it  is  unfair  to  tax  a  man  upon  that  which  he 
really  does  not  own,  and  cannot  be  said  really  to  own  so 
long  as  he  owes  the  price  of  it. 

"  The  exception  is  where  the  debts  are  secured  by  mort- 
gage on  his  real  estate,  or  are  unpaid  on  account  of  the 
purchase  money  therefor." 

I  cite  this  passage  shewing  the  construction  which  has 
always  been  placed  on  words  identical  with  the  provisions, 
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of    the    statute    in     question,     and    this    construction    is  fullcoubt. 
obviously  inconsistent  with  taxation  on  the  money  which       1895. 
the  Company  borrow  in  England  for  the  purpose  of  lending     Ang.  26. 
in    British    Columbia.      I   can   find  no   case   on  the  sub-        ^ 
ject,  and  think  no  serious  question  has  been  raised  as  to  the  Yorkbhirb 
meaning  of  the  provision.  ^ 

Again,  the  expression  in  sub-section  20,  section  3,  of  the 
B.C.  Assessment  Act,  further  dealing  with  the  exemptions 
of  the  net  personal  property,  says  "  property  of  any  person 
under  $300.00." 

This  expression  throws  light,  if  it  is  required,  on  sub- 
section 19.  No  one  will  contend  that  the  seven-eighths 
borrowed  in  England  is  not  to  be  deducted  in  estimating 
the  net  personal  property  of  the  Company. 

I  have,  therefore,  come  to  the  conclusion  that  the  Com- 
pany are  liable  to  be  taxed  for  the  personal  estate  which 
they  own  in  British  Columbia,  but  not  for  that  which  they  Judgment 
have  borrowed  in  England  for  the  purpose  of  investment  in  mcce^ht.  j. 
British  Columbia. 

It  was  suggested  by  Mr.  Davis,  I  believe,  that  the  expres- 
sion ''  mortgages  "  in  the  interpretation  clause,  section  2  of 
the  Assessment  Act,  C.S.B.C,  1888,  Cap.  Ill,  favoured  his 
argument  as  to  the  tax  in  question  being  indirect  and 
unconstitutional  by  implying  that  the  mortgages  were  to  be 
taxed  ;  but  I  think  it  means  only  that  money  invested  on 
mortgage  was  to  be  taxed,  and  certainly  we  are  not  to  con- 
strue a  provision  so  as  to  make  it  nugatory  when  the  Legis- 
lature clearly  intended  that  money  lent  on  mortgages  should 
be  taxed. 

The  judgment  is  that  the  judgment  of  the  Court  of 
Revision  and  the  assessment  be  varied  accordingly  in  the 
books  of  the  municipalities  of  Vancouver  and  New  West- 
minster, and,  as  both  parties  have  partly  succeeded,  no 
costs. 


Drake,  J.    The   appeal   in   this  case  is  limited  to  two 


Judgment 
of 

DRAXB.J. 
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FULLcouRT.  poliits.     Ist.  That  the  Assessment  Act,  as  far  as  it  regards 

1895.       to  tax  on  personal  property  affecting  mortgages,  is  ultra 

Aug.  26.     vireSy  being  an  indirect  tax.     2nd.  That  if  intra  vires,  the 

^        assessment  on  the  appellants  should  be  reduced,  because 

YoRKHHiRE  the  greater  part  of  the  funds  invested  in  the  Province  are 

GuARANTEB  subjcct  to  debts  of  others  by  tlie  nominal  lenders,  and  is 

therefore  within  the  exception  of  sub-section  19,  section  3, 

of  the  Act. 

The  first  point  is  one  of  the  greatest  interest  and  import- 
ance. It  is  admitted  that  an  assessment  on  personal 
property  in  itself  is  a  direct  tax,  because  the  incidence  of 
the  tax  is  on  the  person  who  is  intended  to  pay,  and  who 
actually  pays  it. 

The  definition  of  personal  property  in  the  Act  is  limited 
to  the  class  of  property  therein  named,  and  does  not  include 
all  personalty  as  understood  in  law  ;  it  mentions  inter  alia 
mortgages.  A  mortgage  is  merely  an  investment  of  personal 
Judgment  property  on  a  particular  class  of  securities  consisting  of 
DRAKE,  J.  ^^T^f^  or  chattels.  The  contention  is  that  where  we  find  that 
payment  of  the  tax  is  in  fact  made  by  another  than  the 
person  on  whom  it  is  levied,  then  the  tax  is  indirect. 

The  definition  given  by  Mill,  and  more  or  less  put  forward 
as  a  correct  definition  in  the  argument  in  Bank  of  Toronto 
V.  Lamhe,  12  App.  575,  is  as  follows  :  A  direct  tax  is 
demanded  from  the  very  persons  who  it  is  intended  or 
desired  should  pay  it ;  indirect  taxes  are  those  which  are 
demanded  from  one  person  in  the  expectation  and  intention 
that  he  shall  indemnify  himself  at  the  expense  of  another. 
Such  are  the  excise  and  customs,  and  Walker's  Science  of 
Wealth,  333,  uses  the  same  language. 

The  first  point  that  seems  open  to  argument  on  this 
definition  as  applied  to  the  present  case  is  :  Was  the  inten- 
tion of  the  Legislature  that  this  tax  should  be  paid  by  any 
other  than  the  mortgagee  ?  It  is  contended  by  Mr.  Davis  in 
his  exhaustive  argument  that,  as  a  matter  of  fact,  the  mort- 
gagee does  not  pay  the  tax,  and  he  points  out  that  in  the 
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mortgage  deeds  of   the  appellant  Company   they  insert  a  kullcx)urt. 
covenant  that  this  tax  shall  be  paid  by  the  mortgagor,  and       1895, 
even   if  there  was   no   such    covenant,   the    lender  would     Aug.  26. 
charge  the  tax  on  the  borrower  by  lending  at  an  increased         'j^  ~ 
rate  of  interest.     Granting  in  the  fullest  sense  these  con-  Yorkshibk 
ditions,  does  the  fact  that,  under  these  circumstances,  the  ^^^^^ntbe 
tax  falls  on  the  borrower  of  money  make  the  tax  an  indirect 
tax?     I  hardly  concur  in  this  deduction.     I  suppose  it  is 
universally  acknowledged   that   people   will   endeavour  to 
shift  the  burden  of  taxation  whenever  they  can  on  to  other 
shoulders ;  the  fact  that  they  are  able  to  do  so  in  more  ways 
than  one  does  not  convert  a  direct  tax  into  an  indirect  tax. 

An  indirect  tax  will,  in  certain  circumstances,  become  a 
direct  tax,  as,  for  instance,  an  importer  of  customable  goods 
consuming  them  himself  ;  the  customs  duty  is  always  con- 
sidered as  an  indirect  tax,  because  it  is  a  charge  added  to 
the  price  of  goods  which  eventually  has  to  be  borne  by  the 
consumer.  In  the  converse  case  a  direct  tax  may,  in  some  Judgment 
cases,  be  paid  by  others  than  the  person  upon  whom  it  is  drakb,  j. 
in  the  first  place  imposed,  but  that  does  not  make  it  an 
indirect  tax.  The  fact  that  personal  property  in  the  shape 
of  money  may  be  invested  in  a  variety  of  ways  for  the 
purposes  of  income  or  commerce  does  not  of  itself  change 
the  nature  of  the  property,  although  it  changes  its  denomi- 
nation. It  is  still  personalty,  and  if  an  investment  in  the 
shares  of  a  joint  stock  company  or  in  the  purchase  of  a 
commercial  article  is  taxable  by  direct  taxation,  I  do  not 
see  any  escape  from  the  position  that  personalty  invested  in 
mortgage  falls  into  the  same  category. 

The  intention  of  the  Legislature  is  that  the  owner  of  the 
personalty  is  to  bear  the  tax  ;  it  is  imposed  on  him,  and  he 
is  the  person  intended  to  bear  it.  It  is  not  imposed  on  him 
with  a  view  that  someone  else  (the  mortgagor)  shall  bear  it, 
or  that  it  shall  be  distributed  over  a  class  of  persons.  The 
tax  is  not  imposed  on  the  dollars  but  on  the  owner  of  the 
dollars.     Customs  duties  are  imposed  on  the  goods,  not  on 
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Fpij.  couHT.  the  owner  of  the  goods.     I  cannot  see  how  the  appellants 

1895.       in  this  case  can  escape  from  the  decision  of  Bank  of  Toronto 

Aug.  26.     V.  Lambcy  12  App.  Gas.  575.     This  tax  appears  to  me  to  fall 

^        within  the  indicia  laid  down  by  the  Privy  Council  in  that 

Yorkshire  case  for  discriminating  between  a  direct  and  an  indirect 

^        tax.     I  therefore  must  decide  against  the  appellants  on  this 

point. 

And  with  regard  to  the  second  point,  the  evidence 
discloses  these  facts  :  The  appellants  are  a  joint  stock  com- 
pany, with  10  per  cent,  of  the  subscribed  stock  only  actually 
paid  up.  The  Company  invites  the  public  to  lend  them 
money,  for  which  they  give  a  debenture  secured  on  the 
uncalled  capital  and  all  the  other  assets  of  the  Company. 
In  order  to  enable  the  Company  to  meet  the  interest  on 
these  debentures  they  lend  out  their  capital  and  also  the 
money  thus  borrowed  at  a  higher  rate  of  interest  than  that 
agreed  to  be  paid  on  the  debentures  ;  these  mortgages  when 
complete  are  sent  to  the  head  office  in  England,  and  an 
Judgment  equitable  charge  is  given  to  each  debenture-holder  on  some 
DRAKE, J.  specific  mortgage  or  mortgages,  which  is  changed  from  time 
to  time  as  the  mortgages  are  paid  off,  but  the  debenture- 
holder  does  not  receive  the  mortgage  money  when  repaid. 
None  of  the  money  of  any  debenture-holder  is  lent  on  any 
specific  mortgage.  All  the  money  is  placed  in  one  common 
fund  and  operated  on  by  the  Company  as  their  own  capital, 
and  is  loaned  out  not  only  in  British  Columbia  but  else- 
where in  other  countries. 

These  being  the  facts,  can  it  be  said  that  they  fall  within 
the  language  of  sub-section  19,  which  is  as  follows :  "  So 
much  of  the  personal  property  of  any  person  as  is  equal  to 
the  just  debts  owed  by  him  on  account  of  such  personal 
property,  except  such  debts  as  are  secured  by  mortgage 
upon  real  estate  or  are  unpaid  on  account  of  the  purchase 
money  thereof." 

This  section  seems  to  me  to  limit  the  exception  from 
taxation  to   a  particular  sum  which  the  lender  owes  in 
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respect  of  the  particular  advance,  and  is  not  intended  to  full  court. 
exempt  capital  raised  as  this  is  by  shares  and  debentures.       1895. 

No  one  can  say  that  the  money  advanced  on  mortgage  is     Aug.  26. 
the  money  of  any  particular  person  advanced  to  a  particular        ^ 
mortgagor.     If  a  person  obtains  a  loan,  when  he  owes  a  Yorkshire 
large   sum  of  money  and  owns     unencumbered  personal  Guarantee 
property,  he  can   hardly  claim  an  exemption  from  taxa- 
tion on  the  ground  that  if  his  creditors  press  him  all  his 
personalty  will  be  used  in  meeting  his  general  liabilities. 
If  this  construction  was  intended  the  section  would  read : 

Jadgment 

"  SO  much  of  the  personal  property  of  any  person  as  is  equal         of 
to  the  just  debts  owed  by  him,"  and  there  stop.  ' 

The  exemption,  in  my  opinion,  is  limited  to  the  actual 
debt  incurred  in  respect  of  the  actual  personalty  taxed. 

The  Legislature  appears  to  me  to  have  provided  against 
the  very  contingency  suggested  by  Mr.  Davis.  For  these 
reasons  I  think  the  appeal  should  be  dismissed. 

Appeal  allowed  in  part 
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REGINA  V.  BLYTHE. 

Criminal  law— Code,  $ecUon  28S — Abduction — Posiesiion  of  father — Abandon- 
ment of  induced  in  U,S,A.,  and  **toHw<7"  in  Canada  —  Jurisdic- 
tion— Evidence . 

Prisoner  was  indicted  for  having,  at  the  city  of  Victoria,  unlawfully 
caused  to  be  taken  a  certain  unmarried  girl,  to  wit,  one  B.R.,  being 
under  the  age  of  sixteen  yeara,  out  of  the  possession  and  against  the 
will  of  her  father,  contrary  to  section  283  of  the  Criminal  Ckxle. 

The  evidence  shewed  that  the  girl,  by  persuasion  of  letters  written  by 
the  prisoner  in  Victoria,  Canada,  addressed  to  and  received  by  her 
within  the  State  of  Washington,  U.S.A.,  was  induced  to  leave  her 
father*s  house  in  that  State  and  meet  the  prisoner  at  Victoria. 
Upon  meeting  her  thei-e  ho  suggested  that  it  was  not  too  late  for 
her  to  retiun  home,  but  she  declined,  and  the  prisoner  thereupon 
took  her  to  a  house  near  Victoria,  where  they  spent  the  night 
together. 

Held,  per  Davib,  C.J.,  at  the  trial,  convicting  the  prisoner,  that  the 
Court  had  jurisdiction,  as  the  offence  was  wholly  committed  within 
Canada. 

Upon  case  stated  for  the  opinion  of  the  Court  of  Criminal  Appeal, 

Davie,  C.J.,  and  Crease,  J.,  afiflrmed  the  judgment. 

Held,  per  McCrbight,  Waucbm  and  Drake,  JJ.,  quashing  the  convic- 
tion :  That  it  was  essential  to  the  offence  that  the  girl  should  have 
been  in  the  possession  of  her  father  at  the  time  of  the  talking,  and 
that,  upon  the  facts,  when  she  met  the  prisoner  at  Victoria  she  had 
already  abandoned  that  possession. 

Per  McCreight  and  Walkem,  J  J. :  That  the  reception  by  the  girl  of 
the  letters  was  the  motive  cause  of  her  abandoning  her  father^s 
possession,  and  therefore  a  material  factor  in  the  offence,  which 
consequently,  in  part,  took  place  outside  the  jurisdiction. 

Per  Walkem,  J. :  That  the  letters,  so  far  as  they  held  out  the  induce- 
ment, should  not  have  been  admitted  in  evidence  at  the  trial. 

VASE  stated  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  pursuant  to  section  743  of  the  Criminal  Code,  by 
Davie,  C.J.,  as  follows  : 

1.  The  prisoner  appeared  before  me  on  the  24th  July, 
1895,  having  elected  to  take  a  speedy  trial,  upon  a  charge 
of  having,  on  the  10th  July,  1895,  at  the  City  of  Victoria, 
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unlawfully  caused  to  be  taken  a  certain  unmarried  girl,  to 
wit,  one  Belle  Rockwood,  being  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her 
father,  Eugene  Rockwood,  contrary  to  section  283  of  the 
Code. 

2.  Belle  Rockwood,  an  unmarried  girl,  who  was  fifteen 
years  old  on  the  17th  October  last  past,  resided  with  her 
father  and  mother  at  Port  Hadlock,  in  the  State  of  Wash- 
ington, one  of  the  United  States  of  America.  The  prisoner 
became  acquainted  with  her  there,  and  after  such  acquaint- 
ance came  to  reside  at  Victoria,  British  Columbia  ;  and, 
whilst  here,  opened  up  a  correspondence  with  the  said 
Belle  Rockwood,  whilst  she  was  still  living  with  her  parents 
at  Port  Hadlock  aforesaid,  urging  her,  in  his  letters,  to  come 
over  here  and  join  him.  Belle  Rockwood,  in  reply,  wrote 
letters  consenting  to  come,  and  finally  the  prisoner  sent  her 
the  necessary  means  to  bring  her  here.  Port  Hadlock  is 
distant  about  seven  miles  by  water  communication  from 

Port  Townsend  ;  a  steamer  runs  from  there  to  Port  Towns-  Statement, 
end  daily,  connecting  with  steamer  to  Victoria,  arriving  at 
the  latter  place  the  same  day. 

3.  By  her  own  inclination,  and  influenced  by  the  letters 
the  prisoner  had  written  her,  the  said  Belle  Rockwood  left 
her  home  on  the  10th  July,  1895,  with  the  intention  of 
joining  the  prisoner  at  Victoria.  She  travelled  on  the 
steamer  City  of  Kingston  from  Port  Townsend  to  Victoria, 
and  the  prisoner  met  her  on  the  arrival  of  the  steamer  at 
the  warehouse  at  Victoria. 

4.  As  they  walked  together  from  the  steamer,  the  prisoner 
asked  the  girl  to  think  seriously  of  her  father,  mother  and 
sister  ;  that  it  was  not  too  late  ;  the  steamer  returned  that 
evening,  and  if  she  wanted  to  go  back  she  was  at  perfect 
liberty  to  do  so.  Belle  Rockwood's  reply  was  that  she  would 
rather  stay  with  the  prisoner.  The  prisoner  then  took  the 
girl  to  a  restaurant,  and  afterwards  to  a  house  on  the  Esqui- 
mau Road  kept  by  some  people  named  Hunt,  to  whom  he 
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Ig95^  5.  The  prisoner  was  arrested  the  following  day  on  the 

Aug.  26.     charge  of  abduction. 

"regina  ^'  Up^^  these  facts  I  was  of  opinion  that  no  abduction 
V'  took  place  before  the  prisoner  and  the  girl  met  at  Victoria, 
but  that  the  offence  was  committed  when,  after  the  meeting 
at  Victoria,  the  prisoner  took  the  girl  to  the  restaurant  and 
afterwards  to  the  Esquimalt  Road.  I  consequently  convicted 
the  prisoner  and  sentenced  him  to  five  years'  imprisonment 
in  the  penitentiary  ;  but  after  the  sentence,  at  the  request 
of  the  prisoner,  I  agreed  to  state  this  case  for  the  Court  of 
Appeal,  and  in  the  meantime  I  respited  the  execution  of  the 
sentence  and  committed  the  prisoner  to  gaol. 

St  te  t  ^^  *^®  Court  shall  be  of  opinion  that  no  offence  was 
committed  by  the  prisoner  over  which  the  Courts  of  this 
Province  had  territorial  jurisdiction,  the  conviction  must 
be  quashed  ;  otherwise,  it  is  to  be  aflSrmed. 

The  question  was  argued  before  Davie,  C.J.,  Crease, 
McCreight,  Walkem  and  Drake,  JJ.,  on  the  7th  and  9th 
August,  1895. 

Frank  Higgins,  for  the  prisoner  :  The  gist  of  the  offence 
is  the  taking  of  the  girl  out  of  the  possession  of  her  father, 
Reg.  V.  Bates,  3  F.  &  F.  274.  It  is  necessary  that  the  prisoner 
should  have  known,  or  have  had  reason  to  believe,  that  the 
Argument,  girl  was  in  such  possession  at  the  time  of  the  taking,  Reg.  v. 
Hibberty  11  Cox  C.C.  246.  The  girl  is  in  the  constructive 
possession  of  her  father  only  so  long  as  she  has  the  intention 
of  returning  home,  and  the  onus  of  proving  that  she  had 
that  intention  is  on  the  Crown,  Reg.  v.  Mycock,  12  Cox  C.C. 
28.  Supposing  the  girl  to  have  abandoned  her  father's 
possession  and  the  prisoner  then  to  take  her  away,  the  case 
is  not  within  the  statute,  per  Parke,  B.,  Reg.  v.  Mankletow 
Dears,  C.C.R.  159,  p.  164,  22  L.J.  (M.C.)  115.  The  refusal 
of  the  girl  to  go  home,  although  suggested  by  the  prisoner. 
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A.  Q,  Smithy  for  the  Crown  :  The  anterior  facts  are  imma-       i^^^ 
terial.     The  whole  question  is,  did  the  prisoner  abduct  the    j^^^^  26. 
girl  in  Victoria  ?     It  makes  no  difference  that  the  girl  went     z 
by  her  own  free  will  from  her  father's  house  to  another         «. 
place  where  the  prisoner  took  her  away,  Reg,  v.  Kipps,  4  Cox 
C.C.  167.     The  taking  constitutes  the  offence.     It  is  a  single 
substantive  act,  as  in  larceny,  and  not  divisible.     The  only 
question  is,  where  did  it  take  place  ?    Clearly  in  Victoria, 
as,  if  the  girl  had  gone  home  after  meeting  the  prisoner 
there,  no  offence  would  have  been  committed  in  either  juris- 
diction.    At  most,   the  abandonment   of  the  girl  of   her 
father's  home  was  conditional  upon  the  prisoner's  meeting  Argument, 
her  at  Victoria  and  taking  her  away,  Reg.  v.  Mankletowj 
supra.     As  to  the  operation  of  the  letters  :   enticing  away 
is  a  different  offence  to  the  present,  see  section  284  of  Code. 
If  the  indictment  had  been  for  "  enticing  away,"  the  Court 
would  probably  not  have  had  jurisdiction,  as  the  enticement 
operated  in  Washington. 

Davie,  C.J.:  This  case  comes  before  the  Court  of  Appeal 
by  way  of  a  case  stated,  in  pursuance  of  section  743  of  the 
Code,  upon  a  conviction  under  the  Speedy  Trials  Act, 
whereby  Robert  Blythe  was  sentenced  to  five  years' 
imprisonment  in  the  penitentiary  for  having,  on  the  10th 
July,  1895,  at  the  city  of  Victoria,  unlawfully  caused  to  be 
taken  a  certain  unmarried  girl,  to  wit,  one  Belle  Rockwood,  Judgment 

i_    •  •  of 

being  under  the  age  of  sixteen  years,  out  of  the  p.ossession  davik,  c.j. 
and  against  the  will  of  her  father,  Eugene  Rockwood,  con- 
trary to  section  283  of  the  Code.  The  trial  took  place 
before  me,  sitting  in  the  County  Court  Judge's  Criminal 
Court,  and,  after  conviction,  thinking  there  might  be  some 
doubt  whether  the  facts  constituted  an  offence  over  which 
the  Courts  of  British  Columbia  had  jurisdiction,  I  offered 
to  state  this  case,  and,  at  the  request  of  the  prisoner,  stated 
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the  same  accordingly,  respiting  meanwhile  the  execution  of 
the  sentence. 

The  facts,  as  disclosed  by  the  stated  case  and  the  evidence 
and  correspondence  returned  therewith,  shew  that  Belle 
Rockwood,  who  was  fifteen  years  old  on  the  17th  October 
last,  resided  with  her  parents  at  Port  Hadlock,  in  the  State 
of  Washington.  The  prisoner,  a  married  man,  living  with 
his  wife  and  children  at  or  near  the  same  place,  became 
acquainted  with  her  there,  and  on  the  4th  March,  1895, 
when  still  at  Port  Hadlock,  wrote  her  that  he  was  obliged 
to  leave  at  once,  being  accused  of  a  **  most  horrible  crime," 
but  protesting  his  innocence.  In  the  letter  the  prisoner 
offers  to  send  for  the  girl  if  she  will  come  to  him.  The 
prisoner  then  went  to  Victoria,  where  he  continued  cor- 
respondence with  the  young  woman  by  letters  of  a  seductive 
character,  addressed  to  and  received  by  her  at  her  home, 
urging  her  to  come  to  Victoria  and  join  him.  In  one 
letter  dated  22nd  May,  the  prisoner  asks  the  young  woman 
if  she  will  come  over  to  him  about  the  1st  July,  provided 
he  sends  money  to  bring  her  over.  He  remarks  in  his 
letter  that  he  expects  her  father  and  uncle  would  follow 
them  all  round  the  world  and  "  fix  me  plenty  if  you  come 
to  me,  but  it  must  all  be  done  very  quietly,  and  under 
other  names,  you  understand ;"  and  in  a  postscript  to 
another  letter,  dated  31st  May,  prisoner  says :  "I  under- 
stand I  am  a  free  man  now.  That  woman  that  I  was 
married  to  has  got  what  she  wanted,  and  will,  I  hear,  marry 
Mr.  Larsen  shortly."  The  girl  replied,  agreeing  to  come  to 
the  prisoner,  saying  in  one  of  her  letters  :  "  If  you  wish  me 
to  come  to  you  I  will  do  so ;  glad  enough  to  leave  this 
abominable  place." 

The  prisoner  in  his  letters  makes  promises  of  marriage, 
but,  in  one  letter  received  by  the  girl  before  starting,  he 
says  that  he  cannot  marry  her  before  she  is  eighteen  years 
old,  as  a  marriage  in  British  Columbia  before  that  age 
would  be  unlawful.     In  his  letters  he  mentions  the  route 
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assumed  name,  and  to  dress  herself  m  a  way  to  appear 


older  than  she  is,  and  promises  to  meet  her  on  arrival.  

.  1893. 

By  her  own  inclination,  as  the  young  woman  remarks  in 

her  evidence,  and  influenced  by  the  letters  the  prisoner '- — '- 

had  written  her,  she  left  her  home  on  the  10th  July,  1895,     ^^^^'''' 

with  the  intention  of  joining  the  prisoner,  who  had  sent     Blythe 

her  money  to  pay  her  fare  to  Victoria.     She  travelled  from 

Port  Hadlock  to  Port  Townsend,  a  distance  of  seven  miles, 

by  steamer,  and  from  there  to  Victoria,  the  same  day,  by 

the  City  of  Kingston,  which  runs  to  and  from  Victoria 

daily.     The  prisoner  met  her  on  the  arrival  of  the  steamer 

at  Victoria,  and,  as  he  walked  from  the  steamer  with  the 

girl,  he  asked  her  to  think  seriously  of  her  father,  mother 

and  sister ;  that  it  was  not  too  late ;  the  steamer  returned 

that  evening,  and  if  she  wanted  to  go  back  she  was  at  perfect 

liberty  to  do  so.     The  girl's  reply  was  that  she  would  rather 

stay  with  him,  and  he  then  took  her  to  a  restaurant,  and  *^"^gj|j»®"*^ 

afterwards  to  a  house  on  Esquimalt  road,  where  he  intro-  davik,  c.j. 

duced  her  as  his  wife,  and  remained  with  her  that  night. 

The  discussion  of  the  case  before  the  Court  of  Appeal  has 
removed  any  doubt  which  I  entertained  as  to  the  propriety 
of  the  conviction. 

Section  283  of  the  Code  enacts  that  everyone  is  guilty  of 
a  misdemeanor  and  liable  to  five  years'  imprisonment  who 
unlawfully  takes,  or  causes  to  be  taken,  any  unmarried  girl 
being  under  the  age  of  sixteen  years  out  of  the  possession 
and  against  the  will  of  her  father  or  mother,  or  of  any 
other  person  having  the  lawful  care  or  charge  of  her.  The 
corresponding  clause  of  this  section  was  9  Geo.  IV.,  Cap. 
31,  Sec.  20,  under  which  it  has  been  repeatedly  held  to 
afford  no  defence  that  the  taking  was  with  the  girl's  consent 
or  even  at  her  express  request,  for,  as  remarked  by  Maule,  J., 
in  Reg.  v.  Kipps^  4  Cox  C.C.  168,  "  the  law  throws  a  protec- 
tion about  young  persons  of  the  sex  and  within  the  age 
specified  by  the  statute.     It  has  been  determined  by  the 
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protect  themselves  or  give  any  binding  consent  to  a  matter 


-—  of  this  description."  Consequently  the  Canadian  Code  adds 
to  the  provisions  of  section  283  above  quoted  :  "  2.  It  is 
immaterial  whether  the  girl  is  taken  with  her  own  consent 


Begin  A     ^j,  ^^  ^leT  own  suggestion  or  not." 
Bltthb         The  present  case  turns  on  two  points :     1.  Was  the  girl 
taken  out  of  the  possession  of  her  father  by  the  prisoner? 
2.  If  so,  where  did  that  taking  occur  ;  in  British  Columbia 
or  in  the  State  of  Washington  ? 

That  the  girl  was  taken  by  the  prisoner  from  her  father's 
possession  there  can,  I  think,  be  no  question.  A  manual 
taking  is  not  required  ;  it  is  sufficient  if,  by  persuasion,  the 
girl  leave  the  possession,  Reg.  v.  Kipps,  4  Cox  C.C.  167  ;  and 
there  can  be  no  doubt  of  the  persuasion  here,  whether  of 
the  letters  or  what  took  place  on  the  meeting  at  Victoria. 
But  it  is  urged  that  the  persuasion,  which  is  a  constituent 
Judgment  pQ^^jon  of  the  offence,  consisted  of  the  letters,  which  were 
DAVIE,  C.J.  all  received  in  the  foreign  jurisdiction,  and  hence,  as  a 
material  portion  of  the  offence  took  place  abroad,  that  the 
young  woman  when  she  arrived  in  Victoria  had  already 
abandoned  her  father's  possession,  and  that  the  prisoner 
was  guilty  of  no  offence  which  our  law  could  reach  in  taking 
her  from  the  steamer.  In  fact,  it  was  not  a  taking  at  all. 
The  girl  was  free,  and  out  of  her  father's  possession  ;  went 
with  the  prisoner  voluntarily,  and,  so  far  from  any  per- 
suasion being  then  exercised  by  the  prisoner,  he  distinctly 
bade  her  think  of  father,  mother  and  home,  and  return  by 
the  steamer  if  she  saw  fit. 

I  am  entirely  unable  to  assent  to  this  reasoning.  The 
taking  referred  to  by  the  statute  is  the  actual  taking.  The 
blandishments  and  allurements  which  may  have  prepared 
the  mind  of  the  girl  to  willingly  submit  to  or  court  the 
taking,  although  perhaps,  as  in  this  case,  highly  immoral, 
are  not  themselves  punishable.  Until  some  overt  act  on 
the  part  of  the  prisoner,  there  is  a  locus  peniientias,  and  he 


IV.]  BRITISH   COLUMBIA   REPORTS.  283 

may  recede  from  his  intended  crime.     So  the  prisoner  here,     oouktop 


if  instead  of  taking  the  girl  to  the  restaurant,  and  then  to 
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purpose  to  which  he  had  been  alluring  her,  and  return  to 

her  friends  ;  had    he   even   kept  away  from  the  place  of '. 1 


meeting,  he  would  have  committed  no  criminal  offence,  ^"^^^^ 
whether  in  Washington  or  here.  The  very  reply  of  the  Blythb 
girl  that  she  would  rather  stay  with  the  prisoner,  to  his 
highly  suggestive  intimation  that  she  was  at  perfect  liberty 
to  return  home  by  the  same  steamer  which  brought  her, 
shews  that  there  were  just  the  two  alternatives  in  her  mind 
— either  to  stay  with  the  prisoner  or  return  to  her  home. 
So,  if  the  prisoner  had  not  taken  the  girl  from  the  steamer, 
she  would  have  returned  home,  and  there  the  matter  would 
have  ended. 

In  Reg.  v.  Mycock^  12  Cox  O.C.  28,  Willes,  J.,  says  : 
"  The  father  has  constructive  possession  of  the  girl  so  long 
as  she  has  an  intention  of  returning  to  him,  and,  as  J"<^^®"^ 
remarked  in  the  case  of  Reg.  v.  MankletoWy  Dears  159,  davie,  c.j. 
presently  referred  to,  that  constructive  possession  is  not 
severed  by  a  renouncement  of  possession  conditional  upon 
the  prisoner  meeting  her  at  a  particular  place  and  taking 
her  away." 

In  Reg.  v.  Mankletow  the  girl,  by  appointment,  met  the 
prisoner  at  a  place  two  miles  distant  from  her  father's 
home.  That  case  is  reported  in  three  places,  viz.:  Dearsley's 
C.C,  p.  159  ;  22  L.J.M.C.  115;  and  6  Cox  CO.,  p.  143.  It 
was  decided  by  a  bench  of  six  Judges :  Jbrvis,  C.J.;  Parke, 
B.;  Alderson,  B.;  Wightman,  B.;  Cresswell  and  Cole- 
ridge, JJ.;  was  argued  by  eminent  counsel  for  the  prisoner, 
and  is  the  only  case  I  can  find  where  similar  questions  to 
those  arising  here  are  exhaustively  discussed.  The  other 
cases  are  trials  at  Assizes,  where  hurried  dicta  are  given  by 
the  presiding  Judge  as  governing  the  facts  in  the  particular 
case  in  hand.  Chief  Justice  Jervis  in  Reg.  v.  Mankletow 
says  :    "  So  long  as  the  girl  continues  a  member  of  her 
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father's  family,  and  is  under  his  control,  she  is  in  his 
possession";  and  Parke,  B.,  as  reported  in  Dearsley, 
remarks :  "  Supposing  the  girl  to  have  abandoned  her 
father's  possession,  and  the  prisoner  then  to  take  her  away, 
it  would  not  come  within  the  statute.  But  suppose  she 
conditionally  abandoned  the  possession  of  her  father  under 
the  impression  that  the  prisoner  would  be  at  a  certain  point 
to  take  her  away,  that  would  not  be  a  determination  of  her 
father's  possession." 

That  seems  to  me  precisely  what  occurred  here.  The 
girl  conditionally  abandoned  the  possession  of  her  father 
under  the  impression  that  the  prisoner  would  be  at  a  cer- 
tain point  to  take  her  away  ;  but,  as  remarked  by  Baron 
Parkb  :  "  That  would  not  be  a  determination  of  the  father's 
possession.'' 

The  Law  Journal  reports  Jbrvis,  C.J.,  as  saying  :  "  The 
facts  of  this  case  show  that  there  was  a  continuing  posses- 
sion in  the  father.  The  girl,  by  the  prisoner's  persuasion, 
left  her  father's  house  for  the  particular  purpose  of  meeting 
the  prisoner;  if  she  had  not  met  him  she  would  have 
returned  home  ;  the  possession  of  the  father,  therefore,  was 
only  conditionally  renounced  ;  by  the  act  of  taking,  the 
prisoner  severed  the  connection  between  the  girl  and  her 
father,  and  so  took  her  out  of  his  possession." 

In  Cox,  C.C,  Chief  Justice  Jervis  is  reported  as  saying  : 
"  The  girl  left  her  house  by  the  prisoner's  persuasion  for 
the  particular  purpose  of  meeting  the  prisoner  at  an 
appointed  place,  and,  until  that  purpose  was  accomplished, 
the  control  and  possession  of  the  father  continued ;  if  she 
had  not  met  the  prisoner,  she  would  have  returned  home, 
but  he  interferes  and  persuades  her  to  go  with  him,  and 
she  does  so,  and  he  takes  her  bundle  and  puts  it  with  his 
own  in  the  box.  By  these  acts  all  care  and  control  on  the 
part  of  the  father  is  determined,  and  at  that  time  the 
prisoner  takes  her  out  of  the  possession  of  her  father."    To 
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the   question,   then  :    "  When  did   the  taking  out  of   the     ooitrtop 
father's  possession  occur  ?  "  I  answer  :  "  At  Victoria,  when      ^  ^ 
the  prisoner  met  the  girl  at  the  boat  and  took  her  from       

1895. 

there." 

Aug.  26. 

The  fact  of  the  prisoner,  before  taking  her  to  the  restau- 


rant,  reminding  her  of  home  and  telling  her  that  she  was     R^Qina 
at  perfect  liberty  to  return  there,  was,  it  seems  to  me,  a     Blythe 
most  effective  way  of  alluring  and  persuading  the  girl  to  go 
with  him,  instead  of  going  home,  just  as  effective  as  if  he 
had  then  repeated  every  word  which  he  had  written  in  his 
letters. 

So  that,  casting  out  of  consideration  for  the  moment  the 
letters  and  everything  which  had  occurred  previous  to  the 
girl's  coming  here,  we  have  the  fact  that  the  prisoner  knew 
that  the  girl  had  left  her  home  that  same  day  with  the  idea 
of  meeting  him  ;  with  this  knowledge  he  meets  her  at,  and 
takes  her  from,  the  boat,  alluring  her  to  accompany  him 
eventually  to  the  house  on  the  Esquimalt  road.  Begun,  Judgment 
continued  and  ended  in  British  Columbia,  I  cannot  con-  davie,  c.j. 
ceive  what  is  wanted  to  complete  his  crime.  The  girl  had 
come  to  a  foreign  jurisdiction  ;  but  what  difference  can  that 
make  ?  It  is  not  suggested  that  the  law  relating  to  the 
custody  of  children  is  different,  and,  until  it  is  shewn  to  be 
so,  is  presumed  to  be  the  same,  Moatyn  v.  Fabrigas^  Sra. 
L.C.,  9th  Ed.,  p.  684,  and  the  father's  possession  would 
have  been  enforced  here  as  well  as  there.  It  is  no  more  an 
extraordinary  thing  for  a  young  woman  to  take  a  trip  to 
Port  Townsend  or  Port  Hadlock  than  it  would  be  to  Maple 
Bay  or  Salt  Spring  Island.  You  would  take  a  steamer 
either  way  ;  the  distance  is  about  the  same,  and  the  time 
occupied  on  the  trip  about  as  long.  You  would  not  think 
that  a  young  girl  taking  the  latter  trip  had  thereby  neces- 
sarily abandoned  her  father's  possession,  although  she  had 
gone  there  to  meet  her  lover  and  might  possibly  elope  with 
him  ;  and  why  should  you  so  consider,  because,  instead  of 
going  to  Salt  Spring  Island  or  Maple  Bay,  she  goes  to  Port 


286  BRITISH  COLUMBIA   REPORTS.  [Vol. 

cx)UBTOF    Townsend  or  Port  Hadlock,  or  vice  versa  t    The  imaginary 

CRIMINAL 
APPRAL. 


boundary  line  can  make  no  difference. 


I  grant  that  if  the  prisoner  had  known  nothing  of  the 

1895  OX'  o 

girl's  parentage,  and  if  she  had  apparently  been  a  waif  and 

Aug.  26.  »  -n  r»     •  -■•«-»         o        T-i        p'r\  T% 

stray,  he,  as  in  Reg.  v.  Fttmetty  1  F.  &  F.  50,  or  Reg.  v. 


Brgina  Oreen  and  Bates,  3  F.  &  F.  274,  could  not  have  been  con- 
Blythb  sidered  as  taking  her  out  of  her  father's  possession ;  but 
that  is  not  the  case  here.  He  knew  full  well  when  he  met 
her  where  she  had  come  from  on  that  very  day.  It  is  true 
that  in  Reg.  v.  Olifier,  10  Cox  CO.  404,  Baron  Bramwell, 
at  nisi  priuSy  expresses  the  opinion  that  *'if  a  young  woman 
leaves  her  father's  house  without  any  persuasion,  induce- 
ment or  blandishment  held  out  to  her  by  a  man,  so  that  she 
has  fairly  got  away  from  home,  and  then  goes  to  him, 
although  it  may  be  his  moral  duty  to  return  her  to  her 
parents'  custody,  yet  his  not  doing  so  is  no  infringement  of 
the  Act  of  Parliament,  for  the  Act  does  not  say  he  shall 
Judgment  restore  her,  but  only  that  he  shall  not  take  her  away."  But 
DAviB,  C.J.  this  is  a  mere  obiter  dictum^  unnecessary,  for  determination 
even,  of  the  case  then  in  hand.  If  the  instance  put  by 
Baron  Bramwell  is  intended  to  include  the  case  where  the 
man  is  or  becomes  aware  of  the  parentage,  I  cannot  recon- 
cile it  with  the  reasoning  of  Willes,  J.,  in  Reg.  v.  Myeock^ 
12  Cox  C.C.  28,  and  of  Cockburn,  C.J.,  in  Ex  parte  Barford, 
8  Cox  C.C.  405. 

In  the  former  case  Willes,  J.,  remarks  that  the  prisoner 
had  no  more  right  to  deprive  the  father  of  the  girl,  of  his 
property  as  it  were,  in  her,  than  he  would  have  a  right  to 
go  into  his  shop  and  carry  away  one  of  his  telescopes  or 
optical  instruments.  By  the  same  reasoning  then,  it  seems 
to  me,  a  man,  finding  a  girl  under  sixteen,  and  discovering 
her  home  and  parentage,  has  no  more  right  to  deprive  the 
father  of  the  girl,  of  his  property  as  it  were,  in  her,  by 
keeping  her,  than  would  a  man  finding  one  of  her  father's 
telescopes  or  optical  instruments  in  the  streets,  knowing  it 
to  be  her  father's,  to  keep  it  and  appropriate  it  to  his  own 
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use.     He  would  be  bound  to  return  the  telescope,  and  so,  it    court  of 
seems  to  me,  would  be  to  restore  the  girl.  *„o»aw 

In  Ex  parte  Barfard :   Howse  and  Hopkins  were  not  in  {^ 

any  way   responsible   for   the   girl's  leaving   her   father's  j^^^  26. 

house,  but  they  retained  possession  of  her  knowing  of  her  — r 

parentage  ;  and  Cockburn,  C.J.,  remarks  that  if  they  had  v. 

been  indicted  under  9  Geo.  IV.,  Cap.  31,  Sec.  20,  no  one  ^^^hb 
could  doubt  that  they  would  have  been  liable  to  be  con- 
victed of  the  offence. 

That  case  also  lays  down  the  principle  followed  in  Re 
Agar-Ellis,  10  Ch.  D.  49,  that  a  father,  if  there  be  no 
disqualifying  cause,  has  a  right  to  the  custody  of  a  female 
child  up  to  the  age  of  sixteen,  although  she  be  unwilling  to 
live  under  his  care  and  control.  Chief  Justice  Cockburn 
gave  the  judgment  of  Hill  and  Blackburn,  JJ.  and  him- 
self, and  stated  that  in  coming  to  the  conclusion  which  they 
did,  they  had  consulted  with  the  Judges  of  the  other  Courts,  j^^jgnje^i. 

all  of  whom  were  unanimous  in  opinion  with  the  Judges  of of 

that  Court. 

At  most,  then,  what  took  place  here  was  a  conditional 
abandonment  of  the  parents'  possession.  If  the  prisoner 
was  prepared  to  meet  her  and  marry  her,  or  whatever  it 
may  be,  the  girl  was  prepared  to  abandon  her  father's 
possession,  not  otherwise.  Under  these  conditions,  then, 
her  father's  possession  continued  until  the  purpose  of  her 
coming  here  was  accomplished  by  the  prisoner  taking  her 
away. 

I  am  therefore  of  opinion  that  the  prisoner's  offence  was 
wholly  perpetrated  in  British  Columbia  by  his  there  taking 
the  girl,  Belle  Rockwood,  out  of  her  father's  possession,  and 
that  the  conviction  should  be  affirmed. 

Crbasb,  J.:  This  appeal  came  before  this  Court  under  judgment 
section  743  of  the  Criminal  Code,  upon  a  case  stated  by  the    ^^^^8^  j. 
Chief  Justice,  before  whom  the  prisoner  was  tried  under 
the  Speedy  Trials  Act  and  sentenced  to  five  years  in  the 
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penitentiary,  for  having  on  the  10th  July,  1895,  at  the  city 
of  Victoria,  unlawfully  caused  to  be  taken  a  certain  unmar- 
ried girl,  to  wit,  one  Belle  Rockwood,  being  under  the  age 
of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father,  Eugene  Rockwood,  contrary  to  section  283  of 
the  Criminal  Code. 

The  facts  of  the  case  are  fairly,  but  somewhat  briefly,  told 
in  the  case  stated,  as  submitted  to  the  Court ;  but  are  more 
fully  detailed  in  the  opinion  of  the  Chief  Justice,  which,  as 
well  as  those  of  my  brother  Judges  in  our  several  confer- 
ences hereon,  I  have  had  the  privilege  of  hearing. 

Since  then  I  have  carefully  examined  all  the  authorities 
which  have  been  brought  forward  in  elucidation  of  the 
legal  points  with  which  the  question  submitted  to  us 
abounds,  and  have  come  definitely  to  the  conclusion  that  z 

(1.)  The  taking  which  constituted  the  abduction  took 
place  in  Victoria,  and  was  not  complete  until  the  prisoner 
— a  married  man — took  the  girl  from  the  warehouse  to  th^ 
restaurant  and  to  the,  to  her,  fatal  house  on  the  Esquimali> 
Road. 

(2.)  That  her  abandonment  of  her  father  up  to  that  tim^ 
was  conditional,  and  she  was,  until  the  taking,  constructively" 
in  the  possession  of  her  father.  And  for  the  following 
reasons  : — 

As  to  (1)  :   Because  the  persuasion  which  was  the  motive 
power  (her  own  consent  and  inclination  by  section  283  of 
the  Code  count  for  nothing),  which,  though  it  commencec3 
in  Washington  State,  was  continued  and  freshly  exertec/ 
here  ;   and,  with  the  subsequent  taking  her  out  of   sucl^ 
possession,  constituted  one  complete  offence,  all  of  which 
occurred  in  British  Columbia. 

The  prisoner's  conversation  with  her,  on  coming  from 
the  steamer,  was,  as  I  read  it,  transparently  made  to  protect 
himself — making  evidence  against  a  British  Columbia  law, 
into  which  he  had  evidently  to  some  extent  been  inquiring, 
when  he  fixed  for  her  the  marriageable  age  without  consent 
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at  eighteen,  and  must  have  done  so  with  his  own  views  and  oohbtof 

intentions  in  regard  to  her  in  his  mind.     If  she  had  said,  ^ppbal 

"  Well,  I'll  go  back,"  can  any  one  who  read  his  letters  doubt  

f                           -^                                                   .  1895. 

the  persuasion  he  would  then  have  used  and  the  magnetic 
force  of  personal  influence  he  would  have  exerted  upon  the 


young  girl  to  carry  out  his  purpose.     If  he  was  in  earnest       ^^^^ 


V, 


in  what  he  said  (she  certainly  thought  he  was)  that  would  Blythe 
shew  that  there  was  still  an  alternative  left  to  the  girl  in 
the  contemplation  of  both,  of  returning  to  her  father's  house 
and  home  ;  in  other  words,  she  was  still  constructively  in 
her  father's  possession,  not  yet  abandoned,  and  so  she  must 
necessarily  have  regarded  it  when  she  answered  "  I  would 
rather  "  (meaning  of  the  two)  "  stay  with  you." 

All  that  had  taken  place  between  them,  up  to  the  actual 
taking,  without  the  taking,  would  have  been  no  offence,  and 
she  would  still  have  been  constructively  in  the  father's 
possession.  It  is  to  him  that,  if  the  prisoner  refused  to,  or 
had  not  met  her,  she  would  naturally  and  necessarily  have  ^  ^*° 
returned.  The  prisoner's  words  **  that  it  was  not  (then)  too  cbeabb,  j. 
late,"  if  he  meant  them  to  have  any  weight  at  all,  were  very 
significant,  as  to  what  extent  matters  had  gone  between 
them,  and  indicate  that  it  was  from  that  point  that  he  took 
the  young  girl  to  her  ruin. 

I  look  upon  the  expression  upon  which  the  learned 
counsel  for  the  prisoner  laid  so  much  stress,  "  this  abomin- 
able place,"  as  the  subsequent  context  of  the  letter  shews, 
merely  as  the  hasty,  petulant  utterance  of  a  lovesick  girl, 
whose  lover  had  been  obliged  hastily  to  leave  the  neigh- 
bourhood and  consequently  herself,  on  being  accused  of  a 
"  most  horrible  crime,"  of  which  she  of  course  thought  him 
innocent.  The  same  remark  applies  to  her  other  extrava- 
gant utterances  against  individual  members  of  her  family, 
as  temporary  ebullitions  of  feeling  on  his  account,  not 
proofs  of  a  settled  intention  of  total  abandonment. 

Had  he  not  met  her,  or  had  he  repented,  or  refused  to 
carry  out  his  engagement,  it  is  but  natural  to  infer  that  a 
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total  revulsion  of  feeling  in  their  favour  would  have  set  in, 
and  that  '^  total  abandonment "  could  not  have  been  deter- 
mined upon  by  her  until  the  final  interview  at  Victoria 
settled  her  fate.  Her  father  by  his  own  conduct  shewed 
that  he  did  not  consider  his  possession  and  control  severed, 
which,  under  Reg.  v.  KippSj  4  Cox  CO.  168,  the  law  gives 
to  parents  for  the  protection  of  females  under  sixteen,  and 
that  is  an  important  element  in  the  case. 

It  must  be  remembered,  too,  throughout  that  the 
presumption,  until  rebutted,  is  that  the  same  law  giving 
control  to  parents  over  their  children  is,  under  Mostyn  v. 
FabrigaSf  Sm.  Ldg.  Ca.  9th  Ed.  684,  extant  in  Washington 
State  as  in  British  Columbia. 

I  entirely  concur  in  the  Chief  Justice's  reasoning,  and 
the  construction  he  puts  on  the  case  of  Reg.  v.  MankletaWy 
as  reported  in  Dearsly's  C.C.  p.  159,  22  L.J.M.C.  115,  and 
6  Cox  C.C.  p.  143 — and  the  conclusions  of  the  Judges  in 
that  case  appear  to  me  to  apply  exactly  to  the  circumstances 
of  this  case.  "  Supposing  (Baron  Parke  observes)  the  girl 
to  have  abandoned  her  father's  possession,  and  the  prisoner 
then  to  take  her  away,  it  would  not  come  within  the  statute. 
But  suppose  she  conditionally  abandoned  the  possession  of 
her  father  under  the  impression  that  the  prisoner  would  be 
at  a  certain  point  to  take  her  away,  that  would  not  be  a 
determination  of  her  father's  possession."  And  so  here,  if 
the  prisoner  had  not  met  her,  or  refused  to  carry  out  the 
pre-conceived  purpose,  she  must  have  returned  home.  The 
letters  shew  her  disinclination  (besides  being  in  a  foreign 
place)  to  enter  service  ;  her  infatuation  for  the  prisoner 
precluded  the  alternative  of  another  lover,  and  the  only, 
and  easy  alternative,  was  to  return  to  a  home  only  a  day 
distant  from  Victoria. 

It  has  been  suggested  that  the  mere  distance  come  is  a 
proof  of  abandonment ;  but  that  I  think  has  no  more  to  do 
with  it  than  going  a  day's  journey  in  any  other  direction, 
whether  in  Washington  or  across  the  line. 
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The  father's  possession  remains   still.     Her  answer  to    c»urtof 
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prisoner's  suggestion  that  she  had  still  the  opportunity  of 


returning  home,  just  like  the  solemn  protest  of  one  of  his       

1895. 

letters,  that  he  "  could  not  wrong  her  " — so  vilely  falsified 
by  the  event — acted  on  her,  as  he  intended  it  should,  as  if 


he  were  making  a  chivalrous  and  supreme  effort  of  self-  Rbqwa 
denial  for  her  sake,  which  would  have  the  effect,  on  a  young  Blythe 
girl's  heart,  of  the  strongest  posssible  persuasion,  and  that 
within  British  Columbia,  which  induced  her  to  choose 
finally  to  renounce  the  conditional  possession  and  control 
of  the  father,  which  existed  up  to  that  moment,  and  go  with 
the  prisoner  to  her  ruin.  The  words  "  I  would  rather  stay 
with  you,"  express  just  as  clearly  as  if  they  had  been  spoken, 
the  additional  words  "  than  accept  the  other  alternative  and 
go  home." 

Leaving  the  letters  out  of  the  question,  we  have  then  the 
knowledge  of  the  prisoner,  in  British  Columbia,  that  she 
had  that  morning  left  home  to  come  and  meet  him.  She  J'^^lg™®"' 
had  only  conditionally  renounced  the  possession  of  her  obease,  j. 
father.  If  she  had  not  met  him,  or  he  had  refused  to  take 
her,  she  would  have  returned  home.  The  prisoner's  act  in 
taking  her  to  the  restaurant  and  the  Esquimalt  house, 
severed  her  from  her  father  finally,  and  constituted  the 
taking  her  out  of  the  possession,  to  which,  under  Reg.  v. 
Mycock,  12  Cox  C.C.  28,  and  Ez parte  Barford,  8  Cox  C.C.405, 
he  was  bound,  with  such  full  knowledge,  to  have  returned 
her. 

The  law  respecting  the  custody  of  children  must  be  taken 
to  be  the  same  in  Washington  State,  whence  she  came,  as 
here  in  British  Columbia,  until  the  contrary  be  proved,  and 
that  the  father's  possession  would  be  enforced  here  as  well 
as  across  the  boundary  line,  Mostyn  v.  Fabrigaa,  Sm.  L.C. 
684.  There  is  no  suggestion  to  the  contrary  ;  and  the  father 
did  come  and  resume  possession  of  her  here,  and  this  does 
not  appear  to  have  been  opposed. 

We  have  thus  all  the  elements  of  the  complete  offence 
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occurring  within  British  Columbia.  The  knowledge  of  the 
prisoner,  in  the  first  place,  of  the  father's  possession  of  the 
girl ;  of,  at  the  most,  the  conditional  abandonment  of  that 
possession  by  the  girl ;  the  persuasion  by  the  prisoner  as 
the  motive  force,  exerted  here,  and  the  taking  her  out  of 
the  possession  of  and  against  the  will  of  her  father.  So 
that  the  prisoner's  crime  fulfils  all  the  conditions  of  section 
283  of  the  Code  within  British  Columbia,  and  is  complete, 
and  the  conviction  should  be  confirmed. 


McCrbight,  J.  [after  stating  the  facts  the  learned  Judge 
proceeded]  :  Having  regard  to  the  remarks  made  by  the 
Judges  in  Reg,  v.  Mankletowy  6  Cox  C.C.  at  p.  146,  and  see 
the  same  case  in  22  L.J.M.C.  at  p.  117  ;  Reg.  v.  Mycock,  12 
Cox  C.C.  p.  28,  it  appears  essential  to  the  case  being  within 
the  Act  that  the  girl  should  be  "  in  the  possession  of  her 
father,  or  other  person  having  the  lawful  control  of  her  " 
at  the  time  of  the  unlawful  taking,  and,  sitting  as  a  juryman 
(and  a  Judge  sitting  in  appeal  like  this  has  to  discharge  the 
functions  of  a  juryman  as  well  as  a  Judge),  it  becomes 
Judgment  incumbent  on  a  Judge  to  determine  whether  the  girl  was  in 
mccrbioht,  j.  the  possession  of  her  father  on  her  arrival  in  Victoria,  so  as 
to  be  taken  out  of  that  possession  by  the  prisoner  in  that 
place  ;  and  a  Judge  must  find  that  such  possession  of  the 
father  continued  in  Victoria  up  till  the  time  of  taking;  and 
the  Judge  must  be  satisfied  on  this  point  beyond  all  reason- 
able doubt.  I  must  say  that,  far  from  being  satisfied  as  to 
such  possession  beyond  a  reasonable  doubt,  I  should  find  it 
reasonable  to  conclude  that  the  girl  had  abandoned  such 
possession  before  leaving  Port  Townsend  for  a  foreign 
country.  From  this  point  of  view  alone  I  think  the  convic- 
tion cannot  be  sustained. 

But  there  is  a  further  point  of  view  from  which  I  think  the 
conviction  cannot  stand.  In  Regina  v.  Olifiery  10 Cox  C.C.  402, 
Baron  Bramwell  points  out  that  in  that  case  the  persuasion 
of  the  prisoner  constituted  the  motive  cause  of  the  girl  leaving 
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her  home.  The  letters  which  passed  between  the  girl  and  the 
prisoner,  and  which,  of  course,  only  operated  in  Washington, 
leave  no  doubt  in  my  mind  that  they  were  the  main  and 
the  motive  cause  of  her  leaving,  and  if  so,  some  material 
factors  in  this  case  took  place  out  of  the  jurisdiction  of  this 
Court,  and  the  diflBculty  is  analogous  to  what  used  to  take 
place  at  common  law  before  remedied  by  statute,  where  a 
man  received  a  fatal  blow  in  a  foreign  country  and  died  in 
England. 

I  have  only  to  add  that  I  am  quite  unable  to  say,  as  a 
juryman,  that  the  evidence  in  this  case  warranted  the  con- 
viction. 


Walkem,  J.  [after  stating  the  facts]  :  The  conviction  in 
this  case  could  have  been  supported  if  the  persuasion  used 
by  the  prisoner  to  induce  the  girl  to  leave  her  father's  roof 
had  taken  place  within  this  jurisdiction  ;  that  is  to  say,  after 
the  girl  had  arrived  here.  In  Reg.  v.  Olifiery  10  Cox  C.C. 
402,'  Baron  Bramwell  thus  lays  down  the  law,  not  as  an 
obiter  dictum  as  has  been  just  stated  to  have  been  the  case 
by  the  Chief  Justice,  but  for  the  guidance  of  the  jury  :  "  I 
am  of  opinion  that  if  a  young  woman  leaves  her  father's 
house  without  any  persuasion,  inducement  or  blandishment 
held  out  to  her  by  a  man,  so  that  she  has  got  fairly  away  J«<^?™ent 
from  home,  and  then  goes  to  him,  although  it  may  be  his  walkkm,  j. 
moral  duty  to  return  her  to  her  parents'  custody,  yet  his  not 
doing  so  is  no  infringement  of  the  Act  of  Parliament,  for 
the  Act  does  not  say  that  he  shall  restore  her,  but  only  that 
he  shall  not  take  her  away.  It  is,  however,  equally  clear 
that  if  the  girl,  acting  under  his  persuasion,  leaves  her 
father's  house,  although  he  is  not  present  at  the  moment, 
yet  if  he  avails  himself  of  that  leaving  which  took  place  at 
his  persuasion  that  would  be  taking  her  out  of  her  father's 
possession,  because  the  persuasion  would  be  the  motive 
cause  of  her  leaving."  In  Reg.  v.  Booth,  12  Cox  C.C. 
232,  the  question  of  persuasion  was  the  first  one  left  to  the 
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-—  simply  this  :  Was  she  taken  out  of  the  possession  and 
'  keeping  of  her  father  without  her  father's  consent  ?  Did 
the  prisoner  take  her  away  ?  "  Both  of  these  authorities 
illustrate  the  importance  attached  to  persuasion.  In  both, 
Blythb  it  is  dealt  with  as  a  necessary  element  or  factor  in  cases  of 
abduction,  for,  according  to  Baron  Bramwell,  where  there 
is  no  persuasion  there  is  no  infringement  of  the  statute. 

In  the  present  instance,  persuasion  was  used  by  the 
prisoner  in  his  letters  to  the  girl  to  induce  her  to  leave 
home  ;  but  the  letters  were  received  by  her  and  influenced 
her  at  Port  Hadlock  ;  hence  the  act  of  persuasion  took 
effect  beyond  this  jurisdiction.  We  have,  therefore,  no 
more  authority  to  take  cognizance  of  this  stage  of  the 
prisoner's  alleged  offence,  than  we  would  have  had  to 
entertain  jurisdiction  over  the  complete  offence,  had  it 
Jadgment  ^qqj^  committed  in  the  State  of  Washington.  Consequently, 
walkkm,  j.  ti^e  letters,  so  far  as  they  held  out  the  inducement  mentioned , 
should  not  have  been  admitted  at  the  trial  as  evidence 
against  the  prisoner.  The  arrangement  (call  it  conditional 
if  you  will,  to  meet  Baron  Parke's  observation  in  Reg,  v. 
Mankletow),  which  was  made  through  the  medium  of  the 
same  letters,  to  the  effect  that  the  prisoner  would  meet  the 
girl  when  she  landed  here,  is  open  to  the  same  fatal  objec- 
tion, as  it  was  one  of  the  inducements  referred  to  and, 
therefore,  one  of  the  acts  which  formed  part  of  the  offence 
complained  of ;  for  every  act — need  I  say  ? — which  serves 
in  the  whole  or  part  to  constitute  an  offence  under  our 
criminal  law  must  occur  or  be  committed  within  the  terri- 
torial limits  over  which  that  law  extends,  or  in  other  words, 
within  the  Dominion,  otherwise  we  have  no  authority 
whatever  to  adjudicate  upon  it.  Again,  I  am  unable  to 
hold  with  that  degree  of  certainty  which  the  criminal  law 
holds  to  be  indispensable  that  the  girl  was  constructively 
in  her  father's  possession  after  she  left  his  house  or  at  any 
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rate  after  she  had  landed  here ;  and  if  she  was  not,  and 
even  if  it  were  doubtful  that  she  was,  the  prisoner  is  entitled 
to  his  discharge. 

In  addition  to  this,  the  prisoner  so  far  from  persuading 
the  girl  after  she  arrived  here  to  leave  her  parents,  dissuaded 
her  from  doing  so,  as  appears  by  the  following  notes  taken 
of  her  cross-examination  :  "You,"  (the  prisoner)  "  met  me  at 
the  warehouse,"  (meaning  the  City  of  Kingston's  wharf  in 
Victoria).  "  I  do  not  remember  the  exact  conversation  as 
we  came  from  the  steamer."  Prisoner — **  Did  I  not  ask 
you  to  think  seriously  of  father,  mother  and  sister,  it  was 
not  too  late,  the  steamer  returned  that  evening,  and  if  you 
wanted  to  go  back  you  were  at  perfect  liberty  to  do  so  ? " 
"  Yes."  "  Was  not  your  answer  "  No,  Robert,  I  would  rather 
stay  with  you  ?  "  "  Yes."  It  may  be  said  that  the  prisoner 
acted  very  artfully  in  putting  such  questions  and  giving 
such  advice,  and  that  he  expected  no  other  answer  than  he 
got ;  but  that  matters  not,  so  long  as  the  girl  thought  that  Judgment 
he  was  in  earnest  in  what  he  said,  and  there  is  no  evidence  walkbm,  j. 
that  she  did  not. 

Coupling  the  girl's  avowed  refusal  to  return  home  with 
her  statement  in  her  letters  to  the  prisoner  that  she  was 
glad  at  the  prospect  of  leaving  it,  as  it  was  to  her  an 
*'  abominable  place,"  and  that  the  only  person  she  regretted 
leaving  was  her  aunt ;  also  with  the  fact  that  she  made 
deliberate  preparations  to  depart  with  the  intention  of 
marrying  the  prisoner  and  then  crossed  the  straits  into  a 
foreign  jurisdiction,  it  seems  to  me  only  reasonable  to 
conclude  that  from  the  moment  she  left  her  father's  roof 
she  meant  to  renounce  his  protection  ;  and  that  being  so, 
his  constructive  possession  of  her  would  be  gone,  Reg.  v. 
Mycock,  12  Cox  C.C.  28.  It  would  have  been  quite  a 
different  thing  if,  for  instance,  she  had  come  here  on  a 
visit  to  friends  with  her  parents'  consent,  for,  in  such  a 
case  she  would  be  constructively  in  her  father's  possession, 
as  a  visit  would  of  itself  imply  an  intention  to  return  ;  but 
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the  facts  before  us  are  opposed  to  the  inference  that  she 
had  any  such  intention,  and  hence,  according  to  the  decision 
last  cited,  she  was  not  in  her  father's  possession,  at  any  rate, 
when  the  prisoner  met  her. 

Again,  as  the  prisoner,  after  the  meeting,  used  no  per- 
suasion to  induce  her  to  abandon  her  home,  his  subsequent 
taking  her  away,  though  strongly  to  be  condemned,  is  not 
an  offence  within  the  meaning  of  the  section  of  the  criminal 
code  under  which  he  has  been  convicted. 

For  this  and  the  foregoing  reasons,  the  conviction  should 
be  quashed. 

Drake,  J. :  In  my  opinion  this  conviction  must  be 
quashed.  The  offence  aimed  at  in  the  Code  is  taking  a  girl 
under  the  age  of  sixteen  out  of  the  possession  of  and  against 
the  will  of  her  father.  In  order  to  give  this  Court  jurisdic- 
tion the  possession  of  the  father  must  be  within  the  territorial 
limits  of  Canada.  If  the  prisoner  had  gone  over  to  Port 
Hadlock  and  personally  assisted  the  girl  in  the  elopement, 
the  offence  would  be  complete  in  the  State  of  Washington 

Judgment  *^^  *^®  ^*^^  ^^  ^^^®  United  States  would  apply  and  not  our 
Code.  Instead  of  personally  assisting,  the  prisoner  arranged 
the  elopement  by  correspondence,  and  supplied  the  necessary 
funds.  In  my  opinion  the  result  is  the  same,  the  persuasion 
equally  took  place  in  a  foreign  country.  The  prosecution 
endeavoured,  therefore,  to  shew  that  the  abduction,  tliat  is, 
the  taking  the  girl  out  of  the  possession  of  her  father,  was 
effected  when  the  prisoner  met  her  on  the  wharf  at  Victoria. 
This  is  not  so,  for  if,  instead  of  the  prisoner,  some  charitably 
disposed  person  had  met  her  and  taken  her  in  charge  it 
could  not  be  said  he  abducted  her,  although  her  arrival 
here  was  against  the  will  of  her  father.  There  must  be 
some  active  step  within  the  jurisdiction,  to  unlawfully  get 
possession  of  the  girl  against  the  will  of  her  father.  But  it 
might  be  urged  the  prisoner  is  guilty  because  her  arrival 
here  was  induced  by  him ;  but,  in  order  to  convict,  the 
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inducement  must  have  been  offered  here.     Of  that  there  is     cx)ubtof 
no  evidence  ;  in  fact,  the  evidence  shews  that  the  prisoner 
pointed  out  to  her  that  she  could  leave  if  she  wished.     The 
girl  when  she  arrived  here  was  de  facto  out  of  the  possession 
of  her  father.     The  statute  contemplates  a  de  facto  posses- 
sion.    If   she  left  her  father's  house  on  a  visit  with  his     ^kqina 
consent,  this  would  be  consistent  with  actual  possession  if     Blythb 
the  father  was  within  the   jurisdiction.     But,  if   she  left 
without  his  consent  and  went  to  a  foreign  country,  she  is 
the  person  who  has  severed  the  connection  between  her 
father  and  herself.     And,  although  by  following  her  to  the 
place  of  her  retreat  he  may  be  able  to  establish  a  possession 
dejure,  that  is  not  the  possession  contemplated  by  the  Act. 

I  consider  the  conduct  of  the  prisoner  scandalous  in  the 
extreme,  but  however  bad  and  unnatural  he  has  shewn 
himself  to  be,  he  has  not  brought  himself  within  section 
283.  All  the  authorities  cited  deal  with  cases  where  the 
parties  were  within  the  jurisdiction  from  the  first  induce-  Judgment 
ment  to  the  ultimate  removal.  drake,  j. 

In  Reg.  v.  Mondelety  21  L.C.  Jur.  154,  the  authorities  which 
were  cited  and  fully  discussed  in  the  argument  were  all 
reviewed,  and  it  was  there  held  that  if  a  girl  had  left  home 
voluntarily  and  then  met  the  prisoner  it  would  not  be  a 
case  within  the  statute  \  and  for  the  purposes  of  this  case 
it  must  be  held  that  only  the  acts  that  took  place  on  Canadian 
soil  can  be  looked  at.  In  Reg.  v.  HenkerSy  16  Cox  C.C.  258, 
where  a  girl  employed  as  a  barmaid,  with  her  father's 
consent,  was  taken  away  by  the  prisoner,  it  was  held  he 
could  not  be  convicted  of  taking  her  out  of  the  custody  of 
her  father,  and  in  Reg.  v.  Miller,  13  Cox  C.C.  179,  when  a 
girl  went  to  visit  her  parents  from  Sunday  to  Monday,  but 
by  arrangement  with  the  prisoner  left  her  parents'  house 
on  Sunday  and  went  with  him,  it  was  held  she  was  not  in 
her  father's  possession  at  the  time  of  the  alleged  offence, 
but  of  her  master. 

These  cases  clearly  shew  that  there  must  be  an  actual 
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possession  in  the  father  at  the  time  of  the  taking,  which, 
as  I  have  pointed  out,  was  a  taking  on  arrival  of  the  boat  in 
Victoria,  and  I  see  no  evidence  of  it  here. 

Prisoner  discharged. 


DAVIB,  C.J. 


[In  Chambers]. 
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STEWART  v.  WARNER. 

Practice^Right  to  jury—RuU»  81,  3S0. 

Rule  330,  providing  "  causes  or  matters  referred  to  in  Rule  81  of  these 
rules  shall  be  tried  by  a  Judge  without  a  jury,"  is  imperative,  and 
as  one  of  the  matters  referred  to  in  Rule  81  is  "  the  rectification, 
setting  aside  or  cancellation  of  deeds  or  other  written  instruments,'* 
any  action  claiming  such  relief  must  be  tried  without  a  jury,  though 
the  issues  involved  might  otherwise  be  proper  for  trial  by  a  jury. 


Ai 


.PPLICATION  made  by  the  plaintiff  by  summons  in 
Chambers  for  an  order  that  the  action  be  tried  by  a  jury, 
statement.  The  action  was  brought  by  the  executrix  and  sole  devisee 
and  legatee  under  the  will  of  James  M.  Stewart  to  have  a 
bill  of  sale  of  certain  interests  in  mineral  claims  made  by 
the  said  deceased  in  favour  of  the  defendant  cancelled  on 
the  ground  of  fraud  and  undue  influence  in  obtaining  the 
same. 

Chas.  Wilson,  Q.C,  for  the  application :  There  are  many 

questions  of  fact  involved,  and  the  question  whether  there 

Argument,  was  fraud  or  not  is  a  proper  subject  for  a  jury  to  pass  upon. 

J.  J.  Godfrey f  contra :  There  is  no  discretion  in  the  Court 
to  grant  an  order  for  a  jury  on  this  application.  The  case  is 
governed  by  Supreme  Court  Rule  330,  "  causes  or  matters 
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referred  to  in  Rule  81   of  these  rules  shall  be  tried  by  a  davib,  c.j. 
Judge  without  a  jury,"  and  by  reference  to  Rule  81  it  is  to  [mchamben.) 
be  observed  '*  the  rectification,  setting  aside  or  cancellation       1895. 
of  deeds  or  other  written   instruments,"  is  one  of  these     Sept.  19. 
causes  or  matters.     The  English  Rule  (marginal  Rule  427)     stewabt 
is  different  and  allows  a  discretion  to  a  Judge  to  grant  a    ^* 
jury  or  not  as  he  sees  fit;    this   discretion,   however,   is 
governed  by  authority,  and  in  England  in  a  case  such  as 
the  present  one  a  jury  would  not  be  granted,  Ruston  v.  Tobin, 
10  Ch.  D.  558. 

Chas.  Wilson,  in  reply. 

Davib,  C.  J. :    There  is  no  discretion  under  our  Rules  81 

and  330  to  grant  a  jury,  and  the  application  must  be  dis-  Judgment. 

missed  with  costs. 

Summons  dismissed. 


300  BRITISH  COLUMBIA  REPORTS.  [Vol. 

DIVISIONAL 
COURT. 

im.  BELL-IRVING  AND  CITY  OF  VANCOUVER. 

^____J_  In  the  matter  of  the  Vancouver  Incorporation  Act, 
Bbll-Irving  1886,  AND  the  Municipal  Act,  1892,  and  By-Law  159 

--  ^^^  OF  the  Corporation  of  the  said  City. 

Vanc»uveb. 

Municipal  Law — Vancouver  Incorporation  Act — Money  by-laws — Statutory 
recitals  imperative — Municipal  AcU  Sec.  113,  Suh-»ec,  4 — Submisiion  to 
Electors — **0n  which  the  voters^  lists  are  based  ^* — Vancouver  Incorpo^ 
ration  Act^  1886,  Sec.  1X7 — Conflict  between  general  Municipal  and  special 
Act. 

By  the  (general)  Municipal  Act,  1802,  Sec.  113,  Sub-sec.  4,  by-laws  for 

contracting  debts  not  required  for  ordinary  expenditure,  and  not 
payable  within  the  same  municipal  year,  "  shall  recite  (2)  The  total 
amount  required  by  this  Act  to  be  raised  annually  by  special  rate 
for  paying  the  new  debt  and  interest,  and  (4)  The  annual  special 
rate  in  the  dollar  for  paying  the  interest  and  creating  an  equal 
yearly  sinking  fund  for  paying  the  principal  of  the  new  debt." 

By  Sec.  4  of  the  same  Act,  '*  This  Act  shall  be  construed  as  applying  to 
the  cities  of  New  Westminster  and  Vancouver  only  so  far  as  it  Lb 
not  repugnant  to  or  inconsistent  with  their  Acts  of  Incorporation." 

By  the  Vancouver  Incorporation  Act  (private),  1886,  Cap.  32,  Sec  128, 
as  amended  by  Cap.  62  of  1892,  Sec.  6,  each  of  such  by-laws  "  (1) 
shall  name  a  day  in  the  financial  year  in  which  the  same  is  passed, 
when  the  by-law  shall  take  effect,"  "and  (3)  the  amount  of  the  debt 
which  such  new  by-law  is  intended  to  create,  and,  in  some  brief  and 
general  terms,  the  object  for  which  it  is  to  be  created." 

Held,  by  the  Divisional  Court  (Begbib,  C.  J.,  Crease  and  Walkem,  JJ., 
over-ruling  the  judgment  of  McCreioht,  J.,  ante  page  210): 
(1)  That  the  provisions  of  section  113  of  the  (general)  Municipal 
Act,  supra,  are  not  repugnant  to  or  inconsistent  with  the  provi- 
sions of  section  128  of  the  Vancouver  Incorporation  Act,  supra,  and 
that  By-law  159  of  Vancouver  is  invalid  for  non-compliance  with 
section  113.  (2)  That  section  127  of  the  Vancouver  Incorporation 
Act,  1886,  providing  that  "the  right  of  voting  on  by-laws  requiring 
the  assent  of  the  electors  shall  belong  to  *  persons  *  rated,  etc,  on  the 
revised  assessment  roll  on  which  the  voters'  lists  of  the  city  are 
based,"  confers  the  right  to  vote  only  upon  persons  on 'the  revised 
assessment  roll  upon  which  the  existing  voters'  lists  are  based, 
and  the  description  is  not  satisfied  by  persons  upon  the  last 
revised  assessment  roll,  upon  the  basis  of  which  the  voters'  lists  for 
the  current  year  have  not  yet  been  made  up. 

Judgment,  ApPEAL  from   a  judgment  of  McCreioht,  J.  (reported 
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ante  p.  219)  dismissing  a  rule  nisi  to  quash  By-Law  159  ^^cotrt.^^ 

*^P^^-  1893. 

E.  P.  Davis  and  E.  V,  BodweU,  for  the  appeal.  -^     ^ 

A.  St.  G.  Hammersleyy  contra. 


Bbgbie,  C.J. :    To  deal  first  with  Mr.  Hameraley^s  first       ^^^ 

contention,   that   By-law    159    has   been   repealed   by   the  Vancouver 

Vancouver  Incorporation  Amendment  Act,  1893,  and  that 

therefore  there  is  and  can  be  no  question  of  substance  for 

us  to  determine  but  merely  a  question  of  costs  as  between 

the  assailants  and  defenders  of  that  by-law,  and  that  an 

appeal  cannot  be  prosecuted  merely  to  obtain  a  determina- 

tion   as   to  the  incidence   of   costs,   according  to   Moir  v. 

Huntingdon,  19  S.C.R.  363,  and  Attorney-General  v.  Bonnor, 

54    L.J.  Ch.    517.      But    I   can  put  no  such  construction 

upon  the  statute.       It  is  true  that  by  the  operation  of  the 

statute  it  becomes  necessary,  so  far  as  regards  the  legality 

of  the  $300,000.00  bonus  which   all  these  three  by-laws.  Judgment 

Nos.    159,   166-67    (see   ante    page    219    and   228),   were  bbqbm,  c.j. 

intended  to   establish,  to   consider  the  effect  or  original 

validity  of  No.  159.     But  the  statute  takes  and  establishes 

the  By-law  166  and  sets  it  forth  in  a  schedule  which  is 

declared   to  be  a  part  of  the  Act.     The  two  concluding 

clauses  of  that  schedule  are  therefore  part  of  the  Act.     **  In 

case  the  By-law  No.  159  shall  be  quashed  or  declared  invalid," 

then  certain  consequences  are  to  follow.     ''  In  case  the  said 

By-law  159  shall  not  be  quashed  or  set  aside,''  the  same  or 

such  portions  thereof  as  may  not  be  quashed  or  set  aside 

shall  be  valid  or  binding  in  so  far,  but  in  so  far  only,  as 

the  same  is  not  inconsistent  with  or  repugnant  to  and  does 

not  differ  from  this  By-law  166.     It  appears  to  me  very 

clear  that  this  is  a  direct  intimation  by  the  Legislature 

that  the  proceedings  with  regard  to  By-law  No.  159  are  to 

continue  and  to  be  prosecuted  to  a  finish.     In  fact,  until 

that  point  is  determined,  and  it  cannot  be  determined  by 

any  other  tribunal  than  this,  the  Act  itself  cannot  be  said 

to  enter  upon  its  full  and  definite  effect,  because  there  are 
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^^c?uRT.^  two  express  alternatives  declared  in  the  Act  itself,  according 

^^       as  By-law  No.  159  shall  be  declared  valid  or  invalid  ;  so  far 

^     ^       is  it  from  being  the  case  that  the  Act  has  deprived  the 

Court  of  jurisdiction,  it  actually  awaits  our  decision  to  bring 

^„^        the  Act  into  full  force. 

Vancouver  As  regards  the  by-law  itself,  there  are  two  misccffriages 
so  clear  that  there  can  be  no  doubt  upon  the  matter,  nor 
any  necessity  to  enquire  for  further  defects.  The  matter  is 
at  first  sight  a  little  complicated  owing  to  the  extreme  length 
and  complexity  and  repeated  alterations  of  the  charter  of 
this  Corporation  ;  they  never  seem  to  have  very  clearly 
known  their  own  minds  except  upon  one  point,  that  they 
wished  to  be  an  exception  to  the  general  law  and  to  have 
provisions  of  their  own.  This  may  often  lead  to  litigation, 
for  having  a  distinct  legislation  the  decisions  of  the  Courts 
on  the  general  Municipal  Acts  may  often  have  no  applica- 
tion, but  by  keeping  the  appellant's  objection  steadily  in 
view,  and  refusing  to  be  embarrassed  with   unnecessary 

Judgment    details,  their  importance  or  futility  can  be  without  much 

BJBGBifl,  C.J.  difficulty  ascertained. 

All  by-laws  for  charging  the  ratepayers  beyond  the  cur- 
rent year,  e.g.  by  loans,  debentures,  bonuses,  guarantees,  etc., 
are  called  money  by-laws,  and  require  peculiar  provisions 
and  peculiar  sanctions,  which  are  alleged  to  be  wanting. 
One  such  provision  is,  that  every  money  by-law  must  recite 
the  annual  special  rate  per  dollar  required  for  paying  the 
interest  and  new  debt  and  creating  an  equal  yearly  sinking 
fund  for  extinguishing  the  loan,  see  Municipal  Act,  1892, 
Sec.  113,  Sub-sec.  4.  The  respondents  contend  this  is  not 
required  by  the  original  charter.  The  Vancouver  Incorpo- 
ration Act,  (1886)  Sec.  128,  as  amended  by  55  Vic.  (1892) 
Cap.  62,  Sec.  5.  By  it  various  matters  are  required  to  be 
stated  in  the  by-law,  but  not  this  expressly.  By  that  Act 
the  by-law  is  to  name  the  day  of  its  coming  into  force,  to 
specify  the  amount,  that  is  the  total  amount,  in  addition 
to  all  other   rates   necessary  for  extinguishing   the  debt 
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and   interest  at    the    proposed    times,    and    to    "  recite "  ^'cotrt.^^ 

(1)  The  amount  and  object  of  the  new  debt  thereby  created,       "^ 

(2)  the  total  amount  per  annum  required  for  interest  and 

sinking  fund,    (3)  the  last  assessed  rateable  value  of  the L_ 

city,  and  (4)  the  total  existing  debt.  By  the  Amendment  Bbll-Ibvinq 
Act,  1889,  Cap.  40,  Sec.  13,  these  provisions  were  somewhat  Vancouver 
enlarged,  but  still  there  was  no  enactment  that  the  by-law 

was  to  recite  the  special  rate  per  dollar.  That  was  intro- 
duced, so  far  as  the  Corporation  of  Vancouver  was  concerned, 
by  the  general  Municipal  Act,  1891,  Sec.  100,  consolidated 
in  1892,  section  113,  supra,  in  the  words  above  cited. 

It  was  at  first  argued  that  this  general  Act  did  not  apply. 
But  by  section  5  of  the  Act  of  1891 — section  4  of  Municipal 
Act,  1892 — it  is  expressly  stipulated  that  it  is  to  apply,  but 
only  so  far  as  it  is  not  repugnant  to  or  inconsistent  with 
their  private  Acts.  And  we  are  all  of  opinion,  and  it  is  in 
fact  clear,  that  merely  adding  in  the  by-law  an  additional 
statement  concerning  the  loan,  viz.,  the  rate  per  dollar,  is 
neither  repugnant  to  nor  inconsistent  with  the  stipulations  Judgment 
in  the  private  Acts.  In  fact,  it  was  immediately  afterwards  bkobib,  c,j. 
urged  that  the  rate  ''  per  dollar  "  is  merely  an  arithmetical 
deduction  from  the  matters  which  are  required  to  be  set 
forth  and  are  in  fact  set  forth  in  the  impeached 
by-law.  The  total  amount  required  annually  for  interest 
and  for  the  sinking  fund  is  duly  set  forth,  and  so  is 
the  total  value  of  the  rateable  property  ;  anybody  can 
calculate  the  rate  per  dollar,  and  it  is  mere  superfluity 
to  recite  it  separately.  It  is  not  for  the  Court  to  decide 
upon  the  relative  or  absolute  importance  of  a  provision 
expressly  required  by  a  statute.  It  may  in  the  case  of 
many  ratepayers  be  very  important  that  they  should  in  the 
clearest  manner  and  in  divers  ways  be  exactly  informed 
of  the  true  nature  of  the  burthen  they  are  asked  to  impose 
on  their  property.  At  any  rate  the  Legislature  has  provided 
that  they  are  to  be  so  informed.  But  it  is  enough  for  us  to 
be  satisfied  that  the  by-law  is  clearly  bound  to  recite  this 
calculation,  and  that  it  does  not  recite  it. 
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^^couBT.^      Another  provision  which  is  alleged  to  have  been  entirely 

^^       misunderstood,  and  so  uncomplied  with,  is  as  to  the  body 

May  1.     ^^  voters  by  whom  the  by-law  is  to  be  sanctioned.     The 

voting  was  in  September,  1892,  and  it  was  based  on  the 


AND  assessment  roll  as  made  out  by  the  assessors  in  February, 
Vancouvrr  1892.  That  list  was  not  revised  until  1st  November,  1892. 
But  the  right  of  voting  on  such  a  money  by-law  is,  by  section 
127  of  the  original  charter,  1886,  which  has  never  been 
altered  in  this  respect,  conferred  on  persons  on  the  revised 
assessment  roll  on  which  the  voters'  lists  of  the  city  are 
based.  If  there  had  been  a  municipal  election  in  September, 
the  voters  would  have  been,  not  the  persons  on  the  assess- 
ment roll  of  February,  but  those  on  the  last  revised  assess- 
ment roll,  i.e.,  the  list  revised  in  1891.  That  was  the  only 
"  voters'  list "  in  existence  in  September,  1892.  We  all 
agree  that  here  is  another  fatal  defect,  and  the  attempt  to 
Judgment  extricate  from  it  the  authors  of  the  by-law  amounted  to  this, 
BBGBiB,c.j.  that  we  were  asked  to  construe  section  127  as  enacting  that 
the  right  of  voting  was  to  belong  to  the  voters  without  more. 
The  error  perhaps  arose  from  confusing  the  revising  of  the 
city  assessments  with  the  revising  of  the  lists  of  city  voters. 
In  revising  the  assessments  the  only  question  is  as  to  value. 
In  revising  the  lists  of  voters  there  is  no  question  of  less  or 
more  value,  but  of  the  status  of  the  persons  assessed,  whether 
they  are  of  full  age,  or  of  the  required  nationality,  or  married 
women,  etc.  It  is  clearly  the  latter  revision  which  is  required 
for  ascertaining  the  lists  of  persons  entitled  to  vote  on  a 
money  by-law.  By-law  No.  159  has  therefore  never  received 
the  necessary  sanction.  There  were  other  errors  alleged 
and  argued,  but  for  the  purposes  of  this  appeal  I  have  surely 
said  enough.  The  appeal  must  be  allowed  with  costs  here 
and  in  the  Court  below. 

Crease  and  Walkem,  JJ.,  concurred. 

Appeal  allowed  with  costs. 
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REGINA  V.  BARNFIELD  (alias  SEQUAH).  ^^^^^"'  '• 

1895. 
Medical  Act—C.S.B,C.  1888,   Cap.  81,  Sec.  41 --Liability  of  unregisUred 

praclUioner **  Practicing  medicine,''  ^^^'  ^• 


Defendant,  with  the  object  of  making  sales  of  medicines  professed  by      Rbqxna 

him  to  be  specifics  for  certain  diseases,  held  public  meetings,  invited  v. 

proposed  purchasers   to   declare  their   symptoms,    and  publicly 

examined  them  and  applied  the  remedy. 
Held,    that    this    was  "practicing    medicine    for    gain    or   hope  of 

reward." 

vASE  stated  by  Farquhar  Macrae  as  Police  Magistrate  in 
and  for  the  City  of  Victoria,  as  follows  :  The  information 
alleged  that  W.  G.  Barnfield,  alias  Sequah,  of  Victoria, 
within  the  space  of  three  months  last  past,  to  wit,  on  the 
28th  and  29th  August,  1895,  at  the  city  of  Victoria  aforesaid, 
did  practice  medicine  for  hire,  gain  or  hope  of  reward,  not 
being  duly  registered  in  accordance  with  the  provisions  of 
the  Medical  Act  and  Amending  Acts,  contrary  to  the  form 
of  statute  in  such  case  made  and  provided. 

The  defendant  pleaded  "  not  guilty,"  and  after  hearing 
the    parties    and    the  evidence  of    the  complainant,    the  statement, 
defendant  offering  no   evidence,   I,  on  the  30th  August, 
1895,  dismissed  the  said  information. 

It  was  proved  upon  the  hearing  that  the  complainant,  a 
stonemason,  went  into  the  A.O.U.W.  Hall,  in  the  city  of 
Victoria,  on  the  evening  of  the  28th  August,  1895,  and 
there  saw  the  defendant  extracting  teeth  from  human  beings. 
The  defendant  afterwards  spoke  from  a  platform,  chiefly 
upon  rheumatism,  and  claimed  that  he  could  cure  rheuma- 
tism in  ninety  cases  out  of  one  hundred,  and  invited  any- 
one affected  with  the  disease  to  come  upon  the  platform. 
Mr.  Franklin  went  up  and  the  defendant  asked  him  how 
long  he  had  been  affected  with  rheumatism.  Franklin,  in 
answer  to  the  question,  stated  ten  or  twelve  years.     The 
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CRKASB,  J.  defendant  had  a  bottle  on  the  table  near  to  him  containing 

1896.       something  called  '^  Sequah's  Cure."    The  defendant  emptied 

Sept. £5.     some  of  the  contents  of  the  bottle  into  a  glass  and  gave  it 

^^QisA     *^  ^^'  Franklin  to  drink,  which  Mr.  Franklin  did.    The 

_  ^'  hall  was  at  the  time  fairly  well  filled  with  people.  The 
defendant  invited  five  people  to  go  upon  the  platform  to  see 
that  only  Sequah's  oil  was  applied  to  Mr.  Franklin.  The 
complainant  along  with  four  others  from  the  audience  went 
upon  the  platform  or  stage  and  together  with  the  defendant's 
business  manager  or  assistant  left  the  platform  or  stage  and 
went  into  a  room  in  rear  of  same.  Mr.  Franklin  was  directed 
to  lie  down  on  a  couch.  The  manager  applied  ''  Sequah's 
Oil "  to  the  affected  part.  The  defendant  was  present  from 
time  to  time.  The  complainant  heard  the  defendant  say 
"  the  oil  was  getting  a  little  too  dry."  This  was  whilst  the 
manager  was   rubbing  the   affected   part  with  oil.     The 

Btatement.  manager  pulled  up  Mr.  Franklin's  leg  and  he  and  the 
defendant  told  Franklin  to  kick  out  straight  with  his  leg. 
Franklin  did  so  once  or  twice.  Then  the  manager  asked 
where  the  pain  was  and  Franklin  told  him.  The  manager 
again  rubbed  the  affected  part.  The  rubbing  being  stopped 
they  all  returned  to  the  platform  in  presence  of  the  audience. 
Franklin  seated  himself  on  a  chair.  After  about  five  minutes 
the  defendant  asked  Franklin  if  he  felt  any  better,  and  then 
asked  him  to  '^  get  up  and  walk  across  the  stage."  Franklin 
got  up  and  nearly  ran  across  the  stage.  The  audience 
laughed,  so  also  did  the  defendant,  the  defendant  saying 
"  he  was  pleased  with  Mr.  Franklin's  case  and  the  way  he 
got  relieved."  He  further  said  those  were  the  kind  of  cases 
he  liked  to  get.     Franklin  then  left  the  stage. 

The  defendant  stated  to  the  audience  that  he  cured 
rheumatism  with  '^  Sequah's  Oil,"  and  stated  that  after  the 
meeting  was  over  he  would  give  anyone  an  opportunity  to 
speak  to  him,  and  they  could  get  "  Sequah's  Oil "  for  $1.00 
a  bottle,  or  two  bottles  for  $1.50,  or  four  bottles  for  $3.00. 
The  complainant  after  the  close  of  the  meeting  went  to 
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the  defendant  and  gave  him  information  as  to  his  symptoms,  crease,  j. 

viz.,  that  he  had  been  in  the  hospital  for  two  months  during  1895. 

last  spring,  having  then  undergone  an  operation  for  abscess.  Sept.  25. 

He  stated  to  the  defendant  that  there  was  a  large  swelling  Rbgina 


V. 


under  his  hip  and  a  discharge  from  the  old  wound  two  or  ^ 

three   weeks   before    this    date   of    consultation    with  the 

defendant.     The   complainant  asked  the  defendant  if  he 

(the  defendant)  could  do  anything  for  it.     The  defendant 

said  by  rubbing   "Sequah's  Oil  right  on  the  swelling  it 

would  throw  out  any  discharge  there  was."     The  defendant 

told  the  complainant  not  to  rub  on  the  old  wound  at  all. 

The  complainant  told  the  defendant  he  would  get  the  oil  in 

the  morning,  the  defendant  stating  that  he  could  get  it  at 

any  time  between  ten  and  twelve  in  the  morning.     The 

complainant  went  back  on  Thursday  to  defendant's  office 

and  got  from  the  defendant  two  bottles  paying  therefor  the 

sum  of  $1.50.     One  bottle  was  called  ''  Sequah's  Oil,"  and 

the  other  "Sequah's  Cure."    The   defendant  had  on  the 

preceding  night  only  spoken  of  the  oil.     The  defendant  statement. 

explained  to  the  complainant  that  the  second  bottle,  i.e.^ 

"  Sequah's  Cure,"  was  for  cleaning  the  blood  and  opening 

the  pores.     The  bottles  were  produced  in  Court  and  made 

exhibits.    The  defendant,  in  answer  to  the  complainant, 

upon  the  complainant  being  about  to  leave  the  defendant's 

office,  said  he  thought  the  oil  would  cure  his  swelling. 

It  was  brought  out  on  cross-examination  by  defendant's 
counsel,  that  the  defendant  asked  Mr.  Franklin  if  his  ailment 
was  rheumatism,  and  he  said  "  Yes ;"  that  the  defendant 
did  not  make  any  examination  of  Mr.  Franklin  or  touch 
Mr.  Franklin's  leg.  Further,  that  the  defendant  stated  to 
the  audience  that  anyone  suffering  from  rheumatism  would 
be  treated  free  :  that  the  complainant  did  not  see  Franklin 
pay  anything  to  the  defendant ;  that  the  defendant  did  not 
touch  the  complainant  at  all,  or  did  he  tell  the  complainant 
what  disease  he  was  suffering  from.  In  answer  to  questions 
put  to  complainant  by  me  (the  Police  Magistrate)  the  com- 
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CREASE,  J.   pUinant  stated  that  the  defendant  said  nothing  to  indicate 

1895.       that  he  was  a  doctor,  nor  did  he,  the  defendant,  speak  of 

Sept.  25.    himself  or  of  his  skill,  but  spoke  of  the  virtues  of  "  Sequah's 

^Rbqina     Medicines."     The  defendant  said  the  medicines  would  cure 

*'"         kidney  complaints,  liver  complaints,  and  specified  one  or 

two  other  complaints.     The  defendant  invited  anyone  who 

wished  to  consult  with  him,  and  that  he  would  be  seen  any 

day  between  ten  and  twelve,  and  it  was  on  account  of  this 

invitation  that  the  complainant  called  at  the  defendant's 

oflBce. 

It  was  admitted  that  the  defendant  was  not  upon  the 
etalement.  "  British  Columbia  Medical  Register,"  or  entitled  to  practice 
the  profession  of  a  chemist  or  druggist  in  the  Province  of 
British  Columbia. 

I  determined  that  the  matter  hereinbefore  stated  was 
insufficient  to  support  the  said  information.  The  question 
for  the  opinion  of  the  Court  is,  whether  my  said  determi- 
nation was  erroneous  in  point  of  law. 

The  case  was  argued  before  Creasb,  J.,  on  the  25th 
September,  1895. 

A.E.  McPhillipSy  for  the  appeal :  The  defendant  undertook 

to  cure  certain  diseases  and  gave  advice  for  a  consideration, 

namely,  the  furtherance  of  the  sale  of  his  medicines.     This 

is  practising  medicine  within  the  Act,  C.S.B.C.  1888,  Cap. 

81,  Sec.  41,  Apothecaries^'  Company  v.  Nottingham,  34  L.T. 

N.S.  76 ;   Woodward  v.  Ball,  6  C.  &  P.  577  ;  Reg.  v.  Hall,  8 

Anrament   ^^*'  ^^'^  »  ^^^'  ^'  '^^^^^^  ^"^  Ont.,  McMahon,  J.,  at  page  5. 

Frank  Higgins,  contra :     Defendant  did  not  diagnose  the 

complaints  or  give  medical  advice,  he  merely  vended  the 

preparation  as  a  specific  for  certain  classes  of  complaints. 

This  is  not  practising  medicine,  Reg.  v.  Howarth,  24  Ont. 

561  ;  Reg.  v.  Couhon,  24  Ont.  246 ;  Reg.  v.  Hall,  supra,  is 

distinguishable.       Defendant    there    admitted    practising 

medicine  and  charging  his  patient  $3.00  a  visit ;  here  the 

defendant  charged  nothing  but  the  price  of  the  medicine. 

Jndgment.       Crbasb,  J. :     I  think  under  the  circumstances  set  forth 
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in  this  case  stated^  submitted  for  my   decision  on  appeal,  crease,  j. 
after  examining  the  authorities  cited :  Encychpmdiac  Die^       1895.' 
H(maryy  p.  3,077,  "Medicine  ;"  Apothecaries  v.  Nottingham jS4:    Sept.  26. 
L.T.N.S.  76;  Reg.  v.  Hall,  80nt.  407;  Reg,  v.  Stewart,  17  Ont.5  ;     Rbgina 
Reg.  V.  Howarth,  24  Ont.  561  \Reg.  v.  Coulsoriy  24  Ont.  246  ;  g^^J^^^ 
Haworth  v.  Brearley,  19  Q.B.D.  303  ;  College  of  Physicians  v. 
Rose,  6  Mod.  44,  Gas.  52  ;  iJe  Horton,  8  Q.B.D.  434  ;  and 
hearing  counsel  on  both  sides,  that  the  defendant  Barnfield 
{alias  Sequah)  is  fully  entitled  to  sell  his  patent  medicines 
as  publicly  as  he  likes,  so  long  as  they  are  not  shewn  to  be 
inimical  to  the  public  health,  and  as  freely  as  Parr's  life 
pills,  or  any  other  patent  medicine.    The  mere  selling  with- 
out an  inducement  to  any  one  is  not  "  practising  medicine ;" 
but  he  is  not  entitled  to  call  upon  people  to  submit  to  his 
personal  manipulation  or  inspection  and  dispensing  of  his 
medicine  to  them,  asking  their  symptoms,  diseases  or  com- 
plaints, or  treating  them  as  he  did  in  the  cases  before  us  judgment, 
with  his  medicines.    I  say  nothing  about  his  producing  the 
individuals  themselves  after  treatment  to  audiences  as  living 
"  advertisements"  of  his  success  in  so  treating  them,  as  the 
information  stops  half-way  at  the  charge  of  his  practising 
medicine  unlawfully.     It  is  but  common  sense  to  say  he  did 
this  for  "  gain  or  hope  of  reward,"  as  the  sole  object  of  the 
whole  thing  and  in  every  case  was  to  sell  as  much  of  his 
drugs  as  possible. 

The  merits  and  value  of  the  "  Sequah"  drugs  as  medicines 
are  not  in  the  case.  I  find  that  in  the  cases  before  the 
Court,  according  to  the  ordinary  and  commonly  understood 
meaning  of  the  words  of  Sec.  41  of  the  Medical  Act,  C.S.B.C 
Cap.  81,  as  required  to  be  applied  to  the  construction  of 
statutes  the  acts  of  the  defendant  legally  amounted  to 
"  practising  medicine,"  and  have  brought  him  within  the 
penal  provision  of  the  Medical  Act. 

This  Act,  it  should  be  observed,  was  passed  in  the  public 
interest,  after  very  full  debate  and  examination  by  the 
Legislature.     It  is  a  facsimile  also  of  the  Act  passed  by  the 
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cRBABB,  J.  Legislature  of  Ontario  for  a  aimilar  salutary  object,  and  has 

1805.  been  rendered  necessary  for  the  protection  of  the  public 

Sept.  25.  from  being  practised  upon  by  persons  incompetent  to  treat 

jj^^^  diseases  safely  and  intelligently,  and,  like  the  defendant, 

„     ^-  unskilled  and  untrained  in  the  safe  application  of  medical 

Barnftbld  . 

science  and  remedies  to  the  delicate  and  highly  organized 

constitution  of  the   human   frame.     The  decision  of  the 

magistrate,  therefore,  in  dismissing  the  information  was 

Judgment,  erroneous,  and  must  be  and  is  hereby  reversed.     And  the 

defendant  having  so  violated  the  provisions  of  the  Act 

must  be,  and  is  hereby,  fined  in  the  sum  of  twenty-five 

dollars,  the  lowest  sum  mentioned  in  that  behalf  in  the 

statute,  together  with  the  costs  of  the  appeal  and  costs  in 

the  Court  below. 

Appeal  allowed  with  easts. 


GARESCHE  v.  GARESCHE. 

Tnutee$ — Removal  of  when  not  in  harmony  toith  beneficiarieB  —  Receitfer  — 
Appointment  of. 

The  Court,  in  the  exercise  of  its  discretion,  may  remove  trustees  who 

unreasonably  decline  to  bring  an  action  for  the  benefit  of  the  trust 

WALKBM,  J.   j|.  a^ppeaj-ing  that  the  period  of  the  trust  had  almost  expired,  and  that 

1805.  nothing    remained  but   to  wind  up  the  estate,  a  receiver  was 

Re  t  30  appointed  instead  of  new  trustees. 

*  The  writ  of  summons  not  having  asked  for  a  receiver  it  was  directed 

Garbschb  to  be  amended.      Objection  that  the  proposed  receiver  was  the 

^*  partner  of  the  husband  of  one  of  the  beneficiaries  over-ruled. 

If  it  appears  clear  that  the  continuance  of  the  trustee  would  be  detri- 
mental to  the  execution  of  the  trusto,  if  for  no  other  reason  than 
that  those  beneficially  interested,  or  those  who  act  for  them,  are 
unable  to  work  in  harmony  with  him,  and  if  there  is  no  reason  to 
the  contrary  from  the  intention  of  the  framer  of  the  trust  to  give 
the  trustees  a  benefit  or  otherwise,  the  trustee  is  arenerally  advised 
by  his  csunsel  to  resign.  If  without  any  reasonable  ground  he 
refuses  to  do  so,  tne  Court  may  remove  him. 

Judgment  JllOTION  by  the  plaintiffs,  of  the  beneficiaries  under  a 
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certain  trust  deed,  to  remove  the  defendants  Arthur  Garesche,  walkem,  j. 
Alexander  Roland  Milne  and  Louis  Gregory  McQuade  from       1896. 
their  trusteeship  thereunder.     It  appeared  that  the  period     Sopt.  30. 
of  the  trust  would  expire  within  two  months,  when  the    qabesche 
estate  would  be  distributed  among  the  beneficiaries  under         *'• 
the  deed,  and  the  motion  therefore  asked  for  the  appointment 
of  a  receiver  instead  of  new  trustees. 

The  facts  fully  appear  from  the  judgment. 

Robert  Cassidy,  for  the  plaintiffs. 
A.  P.  Luxtorif  contra. 

Walkem,  J. :  The  plaintiffs  and  the  defendant  Arthur 
Garesche  are  beneficiaries  under  a  deed  of  trust  executed 
by  their  mother,  in  January,  1883,  to  Arthur  Garesche  and 
A.  A.  Green  as  trustees.  Green  died  in  1891,  and  Arthur 
Garesche  acted  as  sole  trustee  from  that  time  until  Septem- 
ber, 1893,  when  the  defendants  Milne  and  McQuade  were 
appointed  his  co-trustees. 

While  acting  as  sole  trustee,  Arthur  Garesche  sold  his  jndement. 
deceased  mother's  partnership  interest  in  the  banking  house 
of  Garesche,  Green  &  Company  for  $125,000.00,  of  which 
$80,000.00  were  left  on  a  mortgage  of  the  bank  property. 
He  consequently  had  a  cash  balance  in  his  hands  of 
$45,000.00. 

It  is  alleged  that  from  the  time  he  became  sole  trustee  he 
employed  the  defendant  Wilson  as  his  agent  in  business 
matters  of  the  estate,  and  that  on  Wilson's  recommendation 
he  bought  from  him  some  unimproved  and  unproductive 
real  estate  in  Portland  for  $25,000.00,  part  of  the  $45,000.00, 
and  that  such  purchase  is  now  of  considerably  less  value. 
Wilson  admits  that  he  sold  the  property,  but  states  that  he 
was  not  the  agent  of  Garesche  or  the  estate,  and  that 
Garesche  bought  the  property  solely  on  his  own  judgment 
as  a  speculation,  with  the  intention  of  building  upon  it. 

In  1892,  Arthur  Garesche  left  for  Cuba,  intending  to 
return,  but  he  has  since  resided  there.     Before  leaving  he 
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WALKKM,  J.  gave  Wilson  a  power  of  attorney  to  act  for  him  in   his 

1896.       trusteeship,  and  also  got   him  to   look  after   his   private 

Sept.  90.    interests  here.     Arthur   Garesche,  about  the   same   time, 

"T;  transferred,  as  the  plaintiffs  allege,  about  $15,000.00  of  the 

V.         trust  funds  to  Wilson   to  be  dealt  with  according  to  the 

Gi  ARSSCHR 

terms  of  the  trust  deed,  but  Wilson  states  that  the  amount 
was  only  $14,000.00,  and  that  Garesche  subsequently  drew 
upon  it  until  it  was  exhausted.  Later  in  the  same  year, 
Wilson  collected  the  $80,000.00  due  on  the  mortgage  of  the 
Bank  property  and  placed  it  to  the  credit  of  his  private 
account  in  the  Bank  of  British  Columbia,  in  order,  as  he 
explains,  to  get  the  benefit  for  the  estate  of  an  arrangement 
that  he  had  previously  made  on  his  own  behalf,  that  he 
should  be  allowed  interest  on  his  minimum  monthly 
balance.  He  further  says  that  the  proportion  due  to 
the  estate  was  credited  to  it  and  accounted  for  from  time 
to  time  to  Arthur  Garesche  in  his  correspondence  with  him. 
Judgment.  Wilson  would  certainly  have  acted  more  prudently,  even  in 
his  own  interest,  if  he  had  kept  the  two  accounts  separate, 
as  the  bank  would,  doubtless,  in  view  of  such  a  large  deposit 
as  $80,000.00,  have  given  the  estate  the  like  advantage  as  it 
had  given  him  in  respect  of  interest,  for  a  trustee  or  his 
agent  who  mixes  his  own  monies  with  the  trust  funds  must 
expect,  as  has  already  been  partially  the  case  here,  to  have 
every  debit  and  credit  entry  in  the  common  account  more 
or  less  questioned. 

I  now  come  to  an  investment  of  the  trust  funds  by  Wilson, 
which,  however  justifiable  on  the  score  of  security,  appears 
to  me  to  have  been  improper  in  a  legal  sense,  inasmuch  as 
he  was  personally  interested  in  it.  In  1889,  namely,  about 
two  years  before  Arthur  Garesche  became  sole  trustee, 
Wilson  sold  some  real  estate  belonging  to  him  here  to  W.  H. 
Ellis  for  $8,500.00,  $2,500.00  being  paid  in  cash,  and  the 
balance  of  $6,000.00  secured  as  I  understand  by  a  deposit 
of  the  title  deeds  of  the  property.  After  the  mortgage  fell 
due»  say  in  1892,  Wilson  required  Ellis  to  pay  it,  and  to 
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enable  him  to  do  so  he  lent  him  $6,000.00  of  the  trust  funds  walkem,  j. 
and  took  a  fresh  mortgage  from  Ellis  for  that  amount  on       1895. 
the   same   property   in  favour  of  the  estate.      This  latter    Sept.  30. 
mortgage  fell  due   recently  and  has  not  been  paid.     The    garksche 
security  may  be  perfectly  good,  but  that  is  not  the  point.         ^' 
The  plaintiffs  claim  that  Wilson  is  liable  for  that  amount. 
I  give  no  opinion  upon  it,  as  it  is  a  matter  to  be  decided  at 
the  trial. 

Another  loan  much  more  objectionable  in  character,  of 
$2,100.00  of  the  same  funds  was  made  by  Wilson  to  a  person 
known  as  TuUock,  who  was  his  tenant,  and  proprietor  of 
the  hotel  in  the  "  Wilson  Block  "  on  Yates  street.  The  loan 
was  made  to  TuUock  shortly  after  he  moved  in  and  was 
secured  by  a  mortgage  on  his  furniture.  In  the  first  place, 
the  trust  deed  prohibited  loans  being  made  on  chattel  mort- 
gages, and  in  the  next  place,  if  the  ordinary  rule  were 
allowed  to  prevail  in  such  a  case,  the  mortgage  would  be 
subject  to  Wilson's  prior  right,  if  he  chose  to  exercise  it,  judgment, 
to  distrain  for  overdue  rent.  The  value  of  such  a  security 
would,  therefore,  always  be  more  or  less  questionable.  In 
any  event,  the  transaction  was  indefensible.  TuUock  left 
the  Province  without  paying  the  mortgage,  and  it  is  only 
since  the  institution  of  this  action  that  Wilson  has  person- 
ally paid  it  off  to  the  estate. 

The  two  trustees  who  reside  here  have  designedly  refrained, 
as  I  infer  from  McQuade's  evidence,  from  enquiring  into 
any  of  Garesche's  or  Wilson's  acts — the  case  of  the  chattel 
mortgage  perhaps  excepted  —  on  the  ground  that  they 
occurred  prior  to  their  trusteeship.  They  also  object  to 
that  enquiry  being  now  made  by  means  of  the  present 
action,  for  they  disapprove  of  it,  and  have  refused  to  allow 
themselves  to  be  joined  as  plaintiffs ;  although  the  claim  as 
endorsed  on  the  writ  is,  at  least  in  my  opinion,  a  proper 
one,  as  against  Arthur  Garesche  and  Wilson,  for  judicial 
investigation. 

The  principle  upon  which  these  proceedings  are  based 
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wALKEM,  J.  is,  as  stated  by  Lord  Blackburn,  in  Letterstedt  v.  Broers^  9 

1895.       App.  Cas.  371,  ''  that  trustees  exist  for  the  benefit  of  those 

Sept.  30.    to  whom  the  creator  of  the  trust  has  given  the  trust  estate." 

Garebche"  H^^  further  observations  in  the  same  judgment  seem  to  be 

^-         particularly   apposite.      "As   soon,"   he  observes,  "as  all 

questions  of  character  are  as  far  settled  as  the  nature  of  the 

case  admits,  if  it  appears  clear  that  the  continuance  of  the 

trustee  would  be  detrimental  to  the  execution  of  the  trusts, 

even  if  for  no   other   reason  than  that  human   infirmity 

would  prevent  those  beneficially  interested,  or  those  who 

act  for  them,  from  working  in  harmony  with  the  trustee, 

and  if  there  is  no  reason  to  the  contrary  from  the  intention 

of  the  framer  of  the  trust  to  give  the  trustee  a  benefit  or 

otherwise,  the  trustee  is  always  advised  by  his  counsel  to 

resign,  and  does  so.     If,  without  any  reasonable  ground  he 

refused  to  do  so,  it  seems  that  the  Court  might  think  it 

proper  to  remove  him." 

Jadginent.  The  trustees  in  this  case  are  not  entitled  as  such  to  any 
benefit  under  the  trust  deed,  and  the  only  excuse  they  offer 
for  not  resigning  is  that  they  consider  it  to  be  in  the 
interests  of  the  beneficiaries  that  they  should  wind  up  the 
estate.  But  four  out  of  the  five  of  the  beneficiaries  who,  it 
will  be  admitted,  are  perfectly  capable  of  forming  an  opinion 
as  to  what  is  best  for  the  estate,  think  otherwise.  Arthur 
Garesche,  the  remaining  beneficiary,  naturally  opposes  the 
attempt  to  remove  him,  for  he  would  appear  to  be  the 
principal  defendant.  However,  I  am  not  called  upon  to 
remove  any  of  the  trustees  permanently,  for  whether  that 
shall  be  done  or  not  is  a  matter  which  can  only  be  decided 
by  the  Court  hereafter.  In  that  respect  it  stands  on  the 
same  footing  as  the  question  as  to  whether  Arthur  Garesche, 
who  as  principal  is  liable  for  the  acts  of  his  agent  Wilson, 
is  primarily  liable  for  the  amount  of  the  Ellis  mortgage, 
and  whether  again  he  is  liable  for  the  $25,000.00  used  in 
the  Portland  speculation.  But  I  have  to  refer  to  these  and 
the  other  transactions  mentioned,  and  also  to  the  conduct 
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of  the  trustees  in  order  to  ascertain  whether  there  is  a  walkem,  j. 
prima  facie  case  for  an  interim  receivership.  It  has  been  1895. 
stated  by  counsel  for  the  defendants  that  several  mortgagors  Sept.  30. 
have  been  required  by  the  two  trustees  here  to  pay  off  their  qarksche 
mortgages  at  the  beginning  of  the  coming  month.  Arthur  «'• 
Garesche  will  doubtless  lay  claim,  through  Wilson  or  other- 
wise, if  he  has  not  already  done  so,  to  what  he  may  consider 
to  be  his  share  of  any  monies  that  may  be  thus  collected, 
and  having  regard  to  the  fact  that  his  co-trustees,  the  two 
gentlemen  referred  to,  disapprove  of  these  proceedings  being 
taken  against  him,  the  collection  and  custody  of  such 
monies  should,  in  my  opinion,  be  placed  in  the  hands  of  a 
receiver,  in  order  that  they  may  be  dealt  with  by  the  Court 
at  the  trial  when,  as  I  have  pointed  out,  certain  questions 
as  to  Arthur  Garesche's  personal  liability  to  the  estate  to 
the  extent  of  $31,000.00  at  least  will  have  to  be  determined. 
Errors  may  also  be  found  in  his  and  Wilson's  accounts  on 
further  investigation,  which  the  Court  may  direct  to  be  judgment, 
charged  to  him,  for  these  accounts  it  will  be  recollected 
have  not  been  investigated  by  Garesche's  co-trustees.  That 
considerable  friction  exists  between  the  trustees  and  the 
plaintiffs  cannot  be  denied.  As  the  trustees  object  to  the 
present  proposed  investigation  by  the  Court,  an  investiga- 
tion which  even  Wilson's  evidence  alone  would,  in  my 
opinion,  amply  warrant,  it  is  most  improbable  that  they 
will  do  anything  to  facilitate  it.  The  correspondence,  secu- 
rities and  accounts  which  are  in  their  possession  will  have 
to  be  examined  preparatory  to  the  trial,  and  will,  it  appears 
to  me,  be  essential  to  enable  the  plaintiffs  to  place  the  true 
state  of  the  case,  whatever  it  may  be,  before  the  Court. 
This  itself  would  not  justify  the  appointment  of  a  receiver, 
but  in  view  of  all  that  has  been  stated  I  have  no  hesitation 
in  granting  the  application.  Objection  having  been  taken 
that  a  receiver  has  not  been  asked  for  in  the  indorsement 
of  the  plaintiff's  writ,  the  writ  should  be  amended  so  as  to 
meet  it;  I^^ve  being  now  given  for  that  purpose. 
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WALKEM,  J.  On   behalf  of  the   plaintiffs,   the  appointment  of    Mr. 

1895.  Shallcross  as  receiver  has  been  proposed.     He  is  objected 

Sept.  30.  to  by  the  other  side  on  the  ground  that  his  partner  is  the 

~  husband  of  one  of  the  beneficiaries,  but  that  circumstance 

Garesghb 

V.  is  not  to  my  mind  any  good  reason  for  objection  to  him. 
I  shall  appoint  him  upon  his  giving  such  security  as  may 
be  agreed  upon  between  the  parties,  or,  in  the  alternative, 
approved  of  by  myself.  The  costs  of  all  parties  to  this 
application  should  be  borne  by  the  estate. 

Trustees  removed  and  Receiver  appointed. 


Garkschb 


FULLCOUBT. 

—  SCOTT  v.  SCOTT. 

1891. 
March  10  Divorce — Appeal — Jurisdiction  of  FuU  Court. 

~  In  construing  statutes  the  Legislature  must  be  presumed  to    contem- 

dGOXT 

^^  plate  dealing  only    with  subjects  within  its  legislative  control, 

SooiT  and  as  Provincial  Legislatiu'es  have  no  power  to  confer  divorce 

jurisdiction  upon  any  Court,  the  language  of  the  Supreme  Court 
Act,  C.S.B.C.  (1888),  Cap.  25,  Sec.  67,  providing  that  "  an  appeal 
shall  lie  to  the  Full  Court  from  every  judgment,  decree  or  order 
made  by  a  Judge  of  the  Supreme  Court,  whether  final  or  interlocu- 
tory, and  whether  such  judgment,  decree  or  order  shall  be  in 
respect  of  a  matter  specified  in  the  Rules  of  Court  or  not,"  cannot 
be  construed  to  confer  upon  the  Full  Court  of  British  Coliunbia 
any  appellate  jurisdiction  in  divorce  matters. 
The  Imperial  Act  20  &;  21  Vic.  Cap.  85,  Sec.  55,  giving  an  appeal  to  the 
Full  (Divorce)  Court  from  all  decisions  of  a  single  Judge  thereof,  is 
Stotement.  inapplicable  to  the  Full  Court  of  British  Columbia. 

Appeal  to  the  FuU  Court  and  motion  for  a  new  trial  by 
the  co-respondent,  from  a  judgment  of  Mr.  Justice  Drake, 
in  the  matter  of  a  petition  brought  iu  the  Supreme  Court 
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of  British  Columbia  by  the  plaintiff  for  a  divorce  a  vincido  toll  court. 
matrimonii  from  his  wife,  and  for  damages  against  the  co-       isoi. 
respondent.      The   petition   was  tried  before  the  learned   March  lo. 
Judge  and  a  jury.     The  judgment  granted  the  divorce  and      q^^ 
allowed  damages  against  the  co-respondent.  *• 

The  grounds  of  the  appeal  as  set  out  in  the  notice  were :  1. 
That  the  verdict  was  against  the  weight  of  evidence.  2.  That 
the  damages  were  excessive.  3.  That  there  was  no  legal 
proof  of  the  identity  of  the  respondent  with  the  person  to 
whom  the  petitioner  claimed  to  have  been  married.  4.  That 
the  marriage  certificate  produced  in  evidence  was  not  suffi- 
cient evidence  of  the  marriage.  Counsel  also  desired  to 
argue  the  questions  of  the  jurisdiction  of  the  Supreme 
Court  in  divorce  matters,  see  page  318  post, 

'^   ^  *  Argument. 

The  appeal  came  on  for  hearing  in  the  Full  Court,  coram, 
Sir  M.  B.  Begbie,  C.J.,  Crease  and  Walkem,  JJ. 

8.  Perry  Mills,  for  the  plaintiff,  took  the  preliminary 
objection  that  the  application  for  a  new  trial  ought  to  have 
been  to  the  Divisional  Court,  and  that  neither  the  Full 
Court  nor  the  Divisional  Court  had  jurisdiction  in  the 
matter.  That  the  Legislature  must  be  presumed  only  to 
have  intended  to  deal  with  matters  within  its  jurisdiction, 
EUis  V.  Ellis,  8  Prob.  Div.  188,  over-ruling  Latham  v.  Latham, 
2  Sw.  &  Tr.  298  ;  Stanhope  v.  Stanhope  11  P.D.  103. 

W,  J.  Taylor^  contra. 

Bbgbie,  C.J. :  This  is  a  case  of  a  petition  for  a  divorce 
a  vincfdo,  brought  by  the  respondent  against  his  wife  and  a 
co-respondent,  the  appellant  Macartney.  The  petition  was 
heard  before  Mr.  Justice  Drake  with  a  jury.  The  respon-  Jadgment 
dent  did  not  appear.  The  co-respondent  appeared  and  bbgbie, c.j. 
denied  the  adultery.  He  also  objected  that  the  Supreme 
Court  of  British  Columbia  had  no  jurisdiction,  and  that  at 
any  rate  Mr.  Justice  Drake,  sitting  alone,  had  no  jurisdic- 
tion to  hear  and  determine  upon  applications  for  divorce 
a  vinculo.    ThMy  even  if  iv  single  Judge  had  jurisdiction. 
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FULL  COURT,  the  fact  of  the  marriage  was  not  proved  as  required  by 
1891.       Statute  20  &  21  Vic.  Cap.  85,  there  being  no  evidence  what- 

March  10.  ever  produced  of  the  law  of  Ontario,  where  the  marriage 

I~Z      was  alleged  to  have  been  had,  nor  of  the  manner  and  form 

V.         in  which  the   ceremony  was  performed,  nor  any  expert 

SOOTT 

witness  to  prove  that  a  marriage  so  celebrated  would  be  a 
valid  marriage  in  Ontario,  nor  any  evidence  whatever  of 
the  identity  of  the  respondent  with  the  woman  alleged  to 
have  been  married  in  Ontario,  which  was  absolutely  neces- 
sary, otherwise  a  man  might  marry  in  a  foreign  country, 
leave  his  wife  there,  and  form  in  this  Province  a  connection 
with  a  dissolute  woman,  and  then,  on  proof  of  her  miscon- 
duct here,  obtain  a  sentence  of  divorce  from  his  innocent 
wife. 

Mr.  Justice  Drake  over-ruled  these  objections,  considering 
that  the  case  of  Jf.,  falsely  called  8.  v.  8.,  1  B.C.  Pt.  I.  25,  had 
settled  the  question  of  jurisdiction  and  was  binding  on  him  ; 
Judgment  and  he  found  in  accord  with  the  jury  that  the  respondent 
BEOBNfi  C.J.  ^^^  co-respondent  had  committed  adultery  with  each  other, 
and  he  pronounced  a  decree  nisi  for  a  divorce  a  vinculo^ 
and  awarded  $1,250.00  damages  against  the  co-respondent. 
From  this  judgment  and  decree  the  co-respondent  has 
appealed  to  the  present  Full  Court,  alleging  the  above 
grounds,  but  in  the  forefront  alleging  that  Mr.  Justice 
Drake,  sitting  alone  with  a  jury,  had  no  jurisdiction  to 
pronounce  such  a  decree.  But  Mr.  Taylor,  for  the  co- 
respondent, had  barely  opened  his  case  when  Mr.  MilU  for 
the  petitioner  objected,  that  though  an  appeal  would  prob- 
ably lie  to  the  Privy  Council  in  England,  yet  that,  at  all 
events  and  in  any  case  this  Court  has  no  appellate  jurisdic- 
tion in  a  cause  of  dissolution  of  marriage.  And  we  are  of 
that  opinion.  We  have  neither  the  power  nor  the  inclina- 
tion to  discuss  the  decision  in  Sharpe  v.  Sharpe,  or  to 
impugn  it  in  any  way.  But  nothing  said  or  suggested  Ia 
that  case  goes  to  shew  that  the  Court,  as  then  constituted, 
considered  any  appellate  jurisdict^ion  was  conferred  on  any 
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sittings  of  this  Court,  however  solemn  or  numerously  com-  ypu^  copbt. 
posed.  In  fact,  in  that  case,  the  question  of  appeal  was  1891. 
never  brought  up,  and  it  is  now  raised  for  the  first  time.  March  10. 
Now,  an  appellate  jurisdiction  can  only  be  given  by  a  com-  sroi^ 
potent  Legislature.  The  Colonial  Legislature,  previous  to  gV^ 
Confederation  in  1871,  while  the  colony  was  still  autonomous, 
had  admittedly  made  no  express  provision  on  the  subject ; 
neither  has  the  Dominion  Parliament  since  1871.  The 
Provincial  Legislature,  indeed,  has  declared  that  an  appeal 
shall  be  to  the  Full  Court  here  from  all  decisions  of  a  single 
Judge.  But  since  Confederation  all  matters  concerning 
divorce  are  expressly  reserved  to  the  Dominion  Parliament ; 
and  the  Provincial  Legislature  in  purporting  to  give  appel- 
late jurisdiction  must  be  presumed  to  have  contemplated 
such  matters  only  as  were  within  its  own  power,  and  not 
such  matters  as  were  expressly  removed  from  its  regulation. 
And  even  if  the  power  of  appeal,  or  any  other  jurisdiction 
in  divorce  matters,  had  been  since  Confederation  expressly  judgment 
conferred  on  us  by  the  Provincial  Legislature,  the  gift  BsaanB  cj. 
would  manifestly  be  illegal.  The  appellant  is  therefore 
driven  to  find  this  appellate  jurisdiction  in  the  provisions 
of  the  Imperial  Act,  1857,  20  <fe  21  Vic.  Cap.  85,  a  course 
which  is  not  clearly  consistent  with  his  first  objection,  that 
this  Court  has  no  jurisdiction  at  all.  However,  he  says,  and 
truly,  that  by  section  55  of  the  Imperial  Act  an  appeal  is 
given  on  all  decisions  of  a  single  Judge  (the  Judge  Ordinary) 
to  the  Full  Court.  But,  in  the  first  place,  the  decisions 
which  may  under  that  Act  be  rendered  by  a  single  Judge, 
and  therefore  which  may  be  appealed  under  section  55,  do 
not  include  decisions  on  petitions  for  divorce  a  vinculo^ 
which  by  section  9  are  expressly  excepted  from  being  dealt 
with  by  one  Judge  alone.  And  in  the  next  place,  the  ''  Full 
Court "  mentioned  in  section  55  evidently  means  the  quorum 
of  the  whole  Court  mentioned  in  section  10,  and  it  seems 
almost  a  play  upon  words  to  say  that  it  shall  mean  a  '^  Full 
Court"  in  British  Columbia,  an  expression  used  for  the  first 
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ruLLGouRT.  time  in  a  Provincial  statute  after  Confederation,  and  when 

1891.       it  could  not  with  any  show  of  legality  have  any  reference  to 

March  10.   divorce  sittings  at  all. 

g^jQ^  Then  Mr.  Taylor y  for  the  appellant,  endeavoured  to  argu€ 

a^'         (again  not  very  consistently  with  his  main  objection  to  the 

jurisdiction)  that  inasmuch  as  this  was  the  appeal  of  the 

co-respondent  alone,  and  because  his  whole  interest  in  the 

case  was  limited  to  the   damages,   and   inasmuch  as  the 

petitioner  might  have  proceeded  for  damages  alone  under 

section  33  of  the  Imperial  Act,  which  matter  might  have 

been  heard  by  the  Judge  Ordinary  alone  (in  which  case  an 

appeal  would  have  lain  to  the  Full  Court  under  section  55)  ; 

Judgment    therefore  we  may  now  consider  this  matter  as  having  been 

BSQBiB,c.j.  properly  heard  by  a  sole  Judge,  and  so  appealable  to  us. 

Whatever  might  have  been  the  case  if  the  petitioner  had 

proceeded  under  that  section  33,  it  is  sufficient  to  say  that 

he  has  not  done  so,  but  is  suing  for  a  divorce  a  vinctUo. 

Besides,  we  think  this  contention  is  fully  answered  by  the 

considerations  already  mentioned. 

We  therefore  think  that  we  can  make  no  order  on  this 
appeal  except  that  the  defendant  pay  to  the  petitioner  his 
costs  of  being  brought  before  us. 

Crbasb  and  Walkem,  JJ.,  concurred. 

Order  accordingly. 


IV.]  BRITISH   COLUMBIA  REPORTS.  321 


BRITISH  COLUMBIA    LAND  AND  INVESTMENT        dram,.i. 

COMPANY  V.  THAIN.  [inch^ber.i. 

1895 
Fraetice — Judgment  under  Order   XIV. — Special  endorBement — Claim  far 

interest  tiU  judgment  at  certain  rate  necessitating  eomputatioru  Oct.   15. 


Plaintiffs*  claim,  as  endorsed  on  the  writ  of  summons,  was  for  a  sum  b.  G.  L.  &  I. 

certain  for  principal  and  interest  due  upon  a  covenant  in  a  mort-         Co. 

gage,  and  interest  thereon  until  judgment.  Th^in 

Held,  not  a  special  endorsement  entitling  the  plaintiff  to  judgment 

under  Order  XIV. 
To  a  special  endorsement  for  interest  it  is  necessary  : — 

1.  That  it  is  claimed  to  he  due  by  contract  or  statute. 

2.  That  a  definite  sum  is  claimed,  as  defendant  cannot  be  called  upon  to 

take  the  risks  of  calculation. 
Seetu,  in  the  case  of  interest  claimed  on  a  promissory  note. 

SUMMONS  for  judgment  Order  XIV.     The  particulars  of 

the  endorsement  are  shewn  by  the  headnote  and  judgment.   Statement. 

O.  H.  Barnard^  for  the  plaintiff :  Interest  may  be  claimed 
from  date  of  writ  to  judgment,  Ann.  Prac.  1894,  p.  226, 
under  heading  "  with  or  without  interest." 

L,  P.  Duff^  for  the  defendant.  This  statement  in  the  Ann.  Argument. 
Prac.  1894,  and  as  cut  down  in  Ann.  Prac.  1895,  is  in  direct 
conflict  with  the  authorities.  Ryley  v.  Master  (1892),  1  Q.B. 
674.  The  writ  is  not  specially  endorsed,  Sheba  Oold  Mining 
Co.  V.  Trubahawe  (1892),  1  Q.B.  674 ;  Gold  Ores  Reduction  Co. 
V.  Parr  (1892),  2  Q.B.  14 ;  Lawrence  v.  Wilcocks  (1892),  1 
Q.B.  696. 

Drake,  J. :  Mr.  Barnard  applies  for  judgment  under 
Order  XIV.  The  writ  is  endorsed  for  principal  and  interest  judgment. 
due  on  a  covenant  in  a  mortgage  dated  12th  June,  1891, 
and  claims  a  sum  certain  for  such  principal  and  interest  as 
due  at  the  date  of  the  writ.  The  plaintiff  further  claims 
interest  at  the  rate  of  ten  per  cent,  per  annum  on  the  prin- 
cipal sum  from  date  of  writ  until  judgment. 
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1895. 
Oct.   16. 


DRAKE, J.        Mr.  Duff^  for  defendant,  contends  that  this  latter  endorse- 
ment cannot  be  made  on  a  writ  which  is  claimed  as  a 
specially  endorsed  writ,  and  cites  Sheha  Oold  Mining  Co.  v. 
Trubshawe  (1892),  1  Q.B.  674 ;  Oold  Ores  Reduction  Co.  v. 
B.aL.  &  I.  Parr  (1892),  2  Q.B.  14. 

^/  Both  these  cases  decide  that  interest  cannot  be  claimed 

Thain  ^jj  ^  specially  endorsed  writ  unless  it  is  shewn  on  the 
endorsement  that  the  interest  is  due  under  a  statute  or  by 
contract.  The  first  case  was  the  judgment  of  five  Judges, 
delivered  by  Lord  Coleridge,  C.J.,  who  says  two  things 
are  necessary  in  a  special  endorsement :  1st,  that  the  interest 
claimed  is  due  by  contract;  2nd,  that  a  definite  sum  has  to 
be  claimed,  for  it  is  important  that  a  man  who  is  proceeded 
against  should  know  exactly  how  much  he  has  to  pay,  and 
Judgment,  not  be  called  upon  to  take  the  risks  of  calculation.  Here 
the  first  requirement  is  sufficiently  shewn,  the  second  is 
not. 

The  case  of  the  SJieba  Oold  Mining  Co.  was  subsequently 
approved  by  the  Court  of  Appeal  in  Wilks  v.  Wood  (1892), 
1  Q.B.  684,  and  is  a  binding  authority  on  me. 

I  may  point  out  that  a  clear  distinction  is  drawn  between 
these  cases  and  one  arising  under  the  Bills  of  Exchange 
Code,  when  the  statute  gives  interest  up  to  judgment  as 
damages,  and  in  such  a  case  an  endorsement  similar  to  the 
present  one  has  been  held  not  improper  on  a  specially 
endorsed  writ,  see  London  &  Universal  Bank  v.  Clancarty 
(1892),  1  Q.B.  689. 
I  therefore  dismiss  this  summons  with  costs  to  defendant. 

Summons  dismissed. 
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REG.  V.  SYMINGTON.  bol.,oo.j. 

Game  PraUction  Act^  B.C.,  1895,  Sees.  IS-ie—KiUing  deer  out  of  seaaoiP—        1895. 
Exemption  to  resident  farmer  killing  deer  depasturing  his  fieldi— Whether     q^^^  gs. 

resident  agent  of  absent  farmer  within  the  exemption — Statutes — Construe' 

tion  of.  Rbgina 

Defendant  was  convicted  under  section  15  of  the  Game  Protection  Act,  Symington 
1806(B.O.),  for  having  shot  certain  deer  within  the  period  prohibited 
by  the  Act.  It  appeared  from  the  evidence  that  the  defendant 
resided  upon  and  managed  a  certain  farm  as  the  agent  of  the  owner 
who  was  then  absent,  and  that  the  deer  in  question  came  upon  and 
was  depasturing  a  cultivated  field,  part  of  the  farm,  when  the 
defendant  shot  and  killed  it. 

Held,  that  the  defendant  in  conmiitting  the  act  was  within  the 
exemption  created  by  section  16  of  the  Act  providing  :  "  16.  Nothing 
in  this  Act  shall  be  construed  as  prohibiting  any  resident  farmer 
from  killing,  at  any  time,  deer  that  he  finds  depasturing  within  his 
cultivated  fields.*' 

Observations  on  the  equitable  construction  of  statutes. 

Appeal  by  the  defendant  from  a  conviction  under  section 

15  of  the  Game  Protection  Act,  1895,  for  having  shot  certain   statement. 

deer  within  the  period  prohibited  by  the  Act. 

Alexander  HendersoUy  for  the  appeal. 
A.  0.  Smithy  D.A.'O.,  contra. 

BoLB,  Co.  J.:  The  appeal  herein  is  brought  from  a 
summary  conviction  whereby  the  appellant  was  convicted 
of  having,  on  1st  August  last,  shot  two  deer  and  was 
fined  $25.00  with  costs.  The  evidence  left  no  doubt,  indeed  Judgment, 
the  appellant  did  not  deny  that  he  shot  these  deer  during 
the  close  season,  but  alleges  that  he  was  then  acting  as 
Mr.  Goddard's  agent,  and  sought  to  justify  his  action  as 
within  the  exemption  provided  for  in  section  16  of  the 
Game  Protection  Act,  1895,  which  provides  that  the  Act 
shall  not  apply  to  a  resident  farmer  killing  deer  found 
depasturing  his  fields  at  any  time.  It  appears  that  when 
the  deer  were  shot  they  were  eating  the  growing  oats  in 
Mr.  Qoddard's  field.     Mr.  Symington  is  a  resident  farmer 
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BOLB,  co.j.  at  Langley,  and  following  the  principles  laid  down  in  NatJ 

1896.       V.  Mutter,  31  L.J.C.P.  357,  and  In  re  Bowie,  50  L J.  Ch.  384, 

Oct.  23.     for  the  purpose  of  ascertaining  the  meaning  of  the  word 

"rbgina     "resident,"  I  can  have  little  hesitation  in  coming  to  the  con- 
V.  elusion  that  Mr.  George  Goddard,  who  owns  and  lives  within 

a  mile  of  the  cultivated  field  where  the  deer  were  killed,  is 
also  a  resident  farmer  within  the  meaning  of  the  Act.  If 
the  field  had  been  Mr.  Symington's  own  property,  the  case 
would  be  at  an  end,  but  as  the  field  is  Mr.  George  Goddard's, 
the  question  naturally  arises  was  Mr.  Symington  justified 
in  doing  what  he  did,  as  Goddard 's  agent.  The  learned 
counsel  for  the  appellant  strongly  insisted  that  the  statute 
could  not  be  taken  to  have  intended  to  exclude  the  operation 
of  the  oft  acted  upon  maxim,  qui  facit  per  alium  facit  per  ««, 
while  the  learned  Deputy  Attorney-General  strenuously 
contended  that  the  maxim  did  not  apply  to  the  case  at  all, 
and  in  the  alternative,  that  Symington  was  at  most  a  mere 
licensee,  and  not  an  agent,  and  further  did  not  obtain  any 

Judgment,  authority  from  Mr.  Richard  Goddard,  who  had  a  part 
interest  in  the  crops  of  the  field  in  question,  where  the 
killing  took  place.  However,  it  does  not  become  necessary  to 
deal  with  that  point,  as  there  is  evidence  of  ratification  on  the 
part  of  Mr.  Richard  Goddard,  and  were  it  otherwise  it  might 
well  be  argued  that  every  resident  farmer  who  had  a  bene- 
ficial interest  in  the  field  came  within  section  16  ;  but  that 
need  not  be  now  dealt  with,  the  question  being  narrowed 
down  to  this  :  Can  a  resident  farmer  authorize  a  servant  or 
agent  to  kill  deer  found  depasturing  his  cultivated  field 
during  the  close  season  ?  In  order  the  better  to  arrive  at 
the  true  meaning  of  section  16,  let  us  consider  what  its 
object  and  intention  was.  I  think  the  answer  must  be, 
protection  for  the  farmer.  Without  this  proviso,  the  statute 
might  prejudicially  affect  him  to  the  extent  of  making  him 
liable  to  a  serious  penalty  if  he  endeavoured  to  protect  his 
growing  crops  from  the  destructive  ravages  of  wild  animals. 
Now,  how  can  this  object  be  best  effected  ?    Certainly  not 
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by  forbidding  the  farmer  to  employ  persons  to  protect  his  bole,  c».  j. 

crops,  and  by  confining  the  privilege  of  killing  to  himself       1895. 

personally.  Endlich-Maxwell  on  Statutes,  Ed.  1888,  p.  138,    Oct.  10. 

says  :  **  A  statute  which  requires  something  to  be  done  by     ^^^j^^^ 

a  person  would  be  complied  with  in  general  if  the  thins   «     ^• 
^  ^  ^  ,  °    Symington 

were  done  by  another  for  him  and  by  his  authority,  for  it 
would  be  presumed  that  there  was  no  intention  to  prevent 
the  application  of  the  general  principle  of  law,  qui  facit  per 
alium  facit  per  se,  unless  there  was  something  in  the 
language  or  in  the  object  of  the  statute  which  shewed  that 
a  personal  Act  was  intended,"  R.  v.  Carew,  20  L.J.M.C.  44  ; 
R.  V.  Kenty  8  Q.B.  315.  Is  there  anything  in  the  words 
themselves  or  the  subject  matter  of  the  clause  to  indicate 
such  an  intention  ?  The  words  themselves,  in  my  opinion 
certainly  do  not,  and  to  adopt  such  a  construction  in  the 
absence  of  clear  and  express  words  would  be  to  violate  the 
rule  laid  down  by  Lord  Cairns,  in  Hill  v.  East  &  West  Judgment. 
India  Docks  Co.,  9  App.  Gas.  456  (approved  in  Railton  v. 
Wood,  15  App.  Gas.  363),  where  that  great  and  learned  Judge 
said  :  "  Where  there  are  two  constructions,  the  one  of  which 
will,  as  it  seems  to  me,  do  great  and  unnecessary  injustice, 
and  the  other  of  which  will  avoid  that  injustice  and  keep 
exactly  within  the  purpose  for  which  the  statute  was  passed, . 
it  is  the  bounden  duty  of  the  Gourt  to  adopt  the  second  and 
not  to  adopt  the  first  of  those  constructions."  To  hold  that 
the  power  of  protection  given  farmers  by  section  16  can 
only  be  personally  exercised,  would,  to  my  mind,  be  to  do 
violence  to  the  plain  intention  of  the  Legislature,  and 
practically  destroy  the  utility  of  section  16. 

I  must,  therefore,  in  accordance  with  these  views,  allow 
the  appeal  and  set  aside  the  conviction,  with  costs. 

Appeal  allowed  with  costs. 
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CREASE,  J.  REGINA  V.  PREVOST. 

1895.         Criminal  Law-^Speedy  trial-^ode  Sect.  765-9 — Right  of  prisoner  to  reeled 
Nov.  11.  cu  to  mode  of  $rial^ 

A  prisoner  who  has  been  brooght  up  for  election  as  to  the  mode  of  his 

^^  trial  under  the  speedy  trial  sections  of  the  Criminal  Code,  and  has 

rRBvosT  elected  to  be  tried  by  a  jury,  may  afterwards  re-elect  to  be  tried 

speedily  before  a  Judge. 

JllOTION  on  behalf  of  the  prisoner,  committed  for  trial 
on  a  charge  of  stealing  Government  monies,  and  then  in 
sutement.  custody  upon  a  warrant  of  a  Judge,  before  whom  he  had 
elected  to  be  tried  by  a  jury  at  the  next  sittings  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  committing  him 
to  the  custody  of  the  Keeper  of  the  Provincial  Gaol  at 
Victoria  until  such  sittings,  then  to  be  delivered  for  such 
trial,  for  leave  to  abandon  such  election  and  to  re-elect  to 
be  tried  speedily  by  a  Judge  without  a  jury. 

Charles  Wihon,  Q-C,  for  the  prisoner. 
A.  N.  Richards,  Q.C.,  for  the  Crown  :  The  prisoner  has 
no  statvs  to  make  this  motion.  The  gaoler  has  no  right  to 
bring  him  here  for  this  purpose.  His  warrant  is  to  keep 
Argument,  him  in  custody  in  the  Provincial  Gaol  till  the  Assizes  and 
then  deliver  him  for  trial.  Code  Sec.  769,  Sub-sec.  2 
having  provided  for  re-election  in  certain  specific  cases,  of 
which  this  is  not  one,  excludes  the  idea  of  a  right  to  re-elect 
by  any  inference.  If  there  is  the  right  to  disavow  the  first 
election  why  not  a  second,  and  so  on.  It  cannot  be  said 
that  such  a  course  is  to  be  in  the  discretion  of  the  Judge. 
We  do  not  desire  to  press  the  prisoner  in  any  way,  but 
question  the  legality  of  the  proposition. 

Judgment.  Crease,  J. :  I  have  considered  the  arguments  and  cases 
adduced  before  me  by  Mr.  Richards y  Q.C.,  and  Mr.  Wilson^ 
Q.C.,  and  the  objects  and  provisions  of  the  Speedy  Trials 


IV.]  BRITISH  COLUMBIA  REPORTS.  327 

Act,  especially  those  relating  to  the  power  of  the  prisoner  grbasb,  j. 
to  elect  and  re-elect.  1895. 

While  I  feel  myself  constrained  to  accede  to  Mr.  Richards'    Nov.  11. 
construction    of   section   769,     that  the   re-election   there     j^^^jj^^ 
relates  only  to  the  trials  of  summary  cases  and  juvenile         *• 
offenders  before  the  ordinary  magistrate,   I  have  on  the 
other  hand  satisfied  myself  that  the  practice  of  re*election 
by  those  accused  of  offences  of  the  higher  class — as  already 
practiced  in  several  cases  which  have   come   before   this 
Court,  and  several  Judges  thereof — is  a  correct  one,  and 
well  within  the  scope  and  necessary  intendment  of   the 
Speedy  Trials  Act. 

The  ratio  existendi,  the  very  life  of  the  Act,  is  speedy  trial. 
One  object  of  it  is  to  put  an  end,  at  the  express  wish  of  the 
prisoner,  the  person  most  affected  by  it,  to  the  pain  of  pro- 
longed suspense  in  learning  his  fate.  The  whole  Act  is  full 
of  this  intention. 

By  section  765  "  every  person  committed  to  gaol  for  trial 
on  tlie  charge  of  being  guilty  of  any  of  the  higher  class  of  judgment, 
crime  "  I  have  alluded  to, "  may  be  tried  in  any  Province,  etc., 
and  out  of  the  regular  term  of  sittings  of  the  Court,  whether 
the  Court  before  which  (but  for  such  consent)  the  said 
person  would  be  triable  for  the  offence  charged,  or  the 
Grand  Jury  thereof,  is  or  is  not  then  in  session  ;  and  if  such 
person  is  convicted  he  may  be  sentenced  by  the  Judge." 
There  is  the  general  power.  It  pervades  the  whole  Act. 
That  gives  the  prisoner  a  new  right. 

What  follows  is  procedure.  By  section  766,  "  Every 
Sheriff  within  24  hours  after  such  prisoner  is  committed 
for  trial  must  notify  the  Judge  in  writing  that  such  person 
is  so  confined,  etc.,  and  whereupon  with  as  little  delay  as 
possible  such  Judge  shall  cause  the  prisoner  to  be  brought 
before  him,"  and  this  with  the  sole  view  to  a  speedy  trial, 
always  subject  to  the  consent  of  the  prisoner. 

The  prisoner's  consent  is  made  the  keystone  of  the 
Judge's  jurisdiction.     The  right  of  every  man  to  be  tried 
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CBEABB,  J.  by  a  jury  of  his  peers  is  not  taken  away,  but  at  his  express 
I8d6.       wish  is  surrendered,  or  at  least  suspended.     Because,  when 

Nov.  11.  the  prisoner  comes  and  says  "  I  wish  to  be  tried  under  the 
B^i^7~  Speedy  Trials  Act  by  a  Judge  and  not  with  a  jury,"  the  law 
*^-  in  its  turn  consents  and  saj^s  "  Well,  you  shall  have  a  speedy 
trial."  And  if  he  wishes  to  be  tried  by  a  jury,  in  the  words 
of  the  Act  section  767,  sub-section  2  and  section  768,  he 
has  to  "  demand  "  it — so,  there  "  election  "  is  equivalent  to 
"  demand.'' 

There  are  many  public  advantages  in  adopting  this  Act, 
and  Judges,  whether  they  like  the  additional  responsibility 
it  throws  on  them  or  not,  have  to  do  it,  for  the  Act,  e.g. 
section  769,  sub-section  2,  says  "  he  shall."  It  saves  the 
jurors  much  valuable  time  and  loss  of  business.  It  saves 
the  Government  great  expense  in  paying  witnesses  and 
jurors,  preparing  the  case,  which,  as  the  country  is  rapidly 
growing,  would  soon  reach  an  amount  that  would  be 
excessive.     It  makes  the  punishment  of  the  crime  all  the 

Jiidgmeiit.  more  effective  for  following  so  closely  on  the  offence.  For 
some  reason  or  other  it  is  an  Act  which,  however  little 
Judges  may  relish  the  concentration  of  so  much  responsi- 
bility on  themselves  instead  of  sharing  it  with  jurors,  is 
equally  acceptable  to  the  prisoner,  the  Government,  and 
the  counsel  for  and  against.  The  cases  in  Ontario  do  not 
appear  (except  in  one  case  which  after  use  here  and  in 
favour  of  re-election  has  slipped  out  of  sight)  to  have 
considered  this  branch  of  the  subject ;  and  indeed,  however 
valuable  for  reference  these  decisions  may  be,  this  would 
not  be  binding  here  where  a  different  state  of  circumstances 
exist.  But  my  own  view,  and  that  of  the  other  Judges  here, 
is  to  consider  that  a  prisoner  has  now  a  new  right  of  which 
the  Speedy  Trials  Act,  which  gives  it,  does  not  deprive  him. 
It  is  a  liberal  statute  for  a  very  general  good,  and  in 
favorem  libertatisy  however  strictly,  is  not  to  be  construed 
narrowly ;  but  so  that  res  magia  valeat  quaw,  pereat  and 
abuse  of  it  can  be  easily  punished  with  costs. 
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At  first  the  prisoner  has  no  option  as  to  the  time  of  elect-  creabb,  j. 
ing,  whether  prepared  or  not ;  for  he  is  compelled  within       1805. 
twenty-four  hours  after  committal  to  elect :  "  Which  will     Nov.  11. 
you  be  tried  by,  a  Judge  or  jury  ?  "     He  thinks  awhile  (this     ^j^^j^ 
I  can   easily   understand  happening)   and  says,  '^  All  my        ^• 
witnesses  are  not  here  ;  I  am  daily  expecting  them  here, 
but  am  not  sure  ;  but  am  sure  they  will  be  here  before  the 
Assizes.    So  if  I  must  come  to  a  decision  at  once,  I  must ; 
and  so  elect  to  be  tried  by  a  jury,"  in  other  words,  at  the 
next  Assizes,  perhaps  weeks  or  months  later  on.     Next  day 
the  witnesses  arrive  and  cannot  all  wait  long.     He  changes 
his  mind ;  he  applies  to  re-elect  and  to  be  tried  at  once. 
Section  765  gives  him  this  general  right  and  dictates  the 
special  form.     He  makes  a  new  application.    The  Judge 
does  not  require  a  new  form  of  arraignment  as  that  is 
already  provided  by  section  767. 

Every  part  of  this  Act  has  been  most  carefully  thought 
out  by  its  framers.  Who  is  injured  by  the  re-election  ?  Judgment. 
Not  the  Government,  not  the  prisoner,  not  the  public.  All 
are  benefitted.  He  is  under  the  jurisdiction  of  the  Court, 
which  has  seizin  of  his  case.  If  it  should  turn  out  that  he 
pleads  guilty,  he  could  do  no  more  than  use  the  very  same 
words  before  the  speedy  trial  Judge  which  he  would  use 
before  the  Court  of  Assize,  for  in  such  case  no  jury  would 
be  empanelled ;  it  would  be  before  the  Judge  alone  there, 
the  same  as  if  re-electing  under  the  Speedy  Trials  Act. 

What  is  there  to  prevent  his  doing  it,  or  to  bar  the 
privilege  the  Act  gives  him  ?  There  is  nothing  in  the  Act 
to  prevent  it,  and  hitherto  the  practice  here  has  allowed  it 
and  has  been  beneficial  all  round,  and  I  am  of  opinion  that 
such  practice,  however  onerous  to  the  Judges,  is  lawful  and 
right  and  I  decide  accordingly ;  and  that  the  prisoner  now 
before  the  Court  has  a  right  to  re-elect. 

Order  accordingly. 
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IN  THE  VICE-ADMIRALTY  COURT. 


DAVIE,  L.J.A.  THE  E.    B.    MARVIN. 

1895.         Behnng  Sea  Award  Act,  1894  [67  &  68 Vic.  (Imp.)  ]  AHicle  VL,  Schedule— 
Nov.  14.  Ptohibiium  againtt   use   of  fire-anm — Circumstaneei   of  euspician — 

RebuUal--Cost8. 


The  Marvtn 

The  ship,  on  27th  July,  1885,  was  g^iven  a  clearance  for  Behring  Sea  on 

a  sealing  expedition  by  the  American  customs  officer  at  Copper 

Island  after  making  a  manifest  of  things  on  board  of  her. 

She  was  boarded  in  the  Behring  Sea  on  2nd  September  by  the  0.S.S. 
Rush,  and  searched  for  indications  of  an  infraction  of  the  Act, 
particularly  regarding  the  prohibition  against  the  use  of  fire-arms 
in  the  taking  of  seals,  under  Article  VI.  of  the  schedule.  In  one 
seal  skin,  out  of  396  then  on  board,  a  hole  was  discovered  which 
might  have  been  caused  by  a  bullet  or  buck  shot.  There  was  a 
discrepancy  both  in  number  and  kind  between  the  ammunition 
stated  in  the  manifest  and  that  foiuid  upon  the  seizure,  and  thei-e 
were  fewer  loaded  shells. 

The  captain  of  the  ship  was  called  as  a  witness  and  denied  infraction 
of  the  Act. 

Held,  on  the  evidence,  since  it  was  not  clear  that  the  hole  in  the  seal 
skin  was  caused  by  a  shot,  or,  if  it  was,  that  the  shot  was  &om  the 
ship ;  and  since  the  discrepancy  in  regard  to  the  ammunition  was 
accounted  for  as  being  apparently  attributable  to  error  in  the 
manifest,  that  the  action  should  be  dismissed,  but,  as  there  were 
circumstances  of  suspicion  warranting  the  seizure,  without  costs. 

Action  for  condemnation  of  the  ship  for  an  infraction  of 
Article  VL  of  the  schedule  to  the  Behring  Sea  Award  Act, 
Statement.  1894  [57<fe58  Vic.  (Imp.)  ]  The  facts  sufficiently  appear  from 
the  head  note  and  the  judgment. 

C,  E,  Pooley,  Q.C.,  for  the  Crown. 

H.  D.  HelTnckeUf  Q.C,^  for  the  defendant  ship. 

Davik,  L.J.A.  :    This  was  an  action  for  condemnation  of 
Judgment,  the  British  vessel  E.  B.  Marvin,  her  equipment  and  every- 
thing on  board  of  her  and  the  proceeds  thereof,  instituted 
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by  Arthur  Yerbery  Moggridge,  commander  of  H.M.S.  Royal  davie,  l.j.a. 
Arthur,  on  behalf  of  Her  Majesty,  on  the  ground  that  at       1895. 
the  time  of  the  seizure  presently  mentioned  the  said  vessel    Nov.  14. 
was  in  Behring  Sea  fully  armed  and  equipped  for  taking  thb  Mabvin 
fur  seals,  and  was  engaged  in  fur  seal  fishing  in  Behring 
Sea  from  9th  August,  1895,  to  2nd  September,  1895,  con- 
tinuously, and  did  during  the  said  time  use  fire-arms  and 
explosives  for  the  purpose  of  killing  fur  seals,  contrary  to 
the  Behring  Sea  Award  Act,  1894  [57  &  58  Vic.  (Imp.)] 

The  facts  of  the  case  as  proved  before  me  shew  that  the 
vessel,  William  Douglas  Byers,  master,  left  the  port  of 
Victoria  on  11th  January,  1895,  for  the  North  Pacific 
on  a  fur  sealing  voyage,  fully  manned  and  equipped  with 
the  necessary  outfit  for  seal  fishing,  including  a  supply  of 
fire-arms  and  explosives.  The  schedule  provisions  of  the 
Behring  Sea  Award  Act,  1894,  which,  by  Article  VI.  of  the 
first  schedule,  makes  it  unlawful  thereafter  to  use  fire-arms 
and  explosives  in  fur  seal  fishing,  came  into  force  on  the  Judgment. 
28rd  April,  1895,  after  the  Marvin  had  left  Victoria  and 
whilst  she  was  prosecuting  her  voyage.  On  18th  June, 
1895,  Captain  Byers  received  notice  of  the  Act,  with 
instructions  to  proceed  to  Copper  Island  for  the  purpose 
of  getting  his  fire-arms  sealed  up,  and  on  27th  July 
reported  with  his  vessel  to  Captain  Carmine,  the  American 
custom-house  officer  at  Copper  Island,  who  informed  him 
that  he  had  no  authority  to  seal  up  his  arms  and  ammuni- 
tion, but  after  making  a  manifest  of  the  things  on  board 
gave  Captain  Byers  a  clearance  permitting  his  vessel  to 
proceed  to  Behring  Sea  for  the  purpose  of  hunting  fur  seals. 
The  manifest  with  which  Captain  Byers  went  to  sea  from 
Copper  Island  included  1,152  loaded  brass  shells,  903  empty 
brass  shells,  and  138  empty  paper  shells.  Having  proceeded 
on  her  voyage  the  vessel  was  overhauled  and  searched,  but 
allowed  to  go  free,  on  2l8t  August,  by  the  U.S.S.  Grant, 
and  by  the  Perry  on  26th  August,  and  on  2nd 
September,  after  the  hunters  had  left  the  vessel  for  the 
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DATiB,  L.J.A.  day's  sealing,  the  U.S.S.  Rush  hove  in  sight  and  boarded 

1895.       her.     The  cargo  then  on   board  of  336  seal  skins  was 

Not.  14.     diligently  examined  by  the  officers  of  the  Rush,  and,  with 

Th«  Marvin  *^®  exception  of  one  skin,  shewed  no  appearance  of  any- 
thing but  spearing.  In  one  skin,  however,  a  hole  was 
discovered  which  might  have  been  caused  by  a  bullet  or 
buck  shot,  and  the  officers  of  the  Rush  believed  that  it  was 
so  caused,  and  a  count  of  the  ammunition  on  board  shewed 
a  considerable  difference  from  the  manifest,  the  actual 
count  made  by  the  officers  of  the  Rush  shewing  1,081  brass 
shell  cartridges  loaded,  734  brass  shells  empty,  44  paper 
shells  loaded  and  170  paper  shells  empty.  Under  these 
circumstances  the  Marvin  was  placed  under  seizure. 

The  hunters  came  home  in  the  afternoon  of  the  same  day 
with  a  further  catch  of  some  forty  seals,  all  taken  apparently 
in  a  perfectly  legitimate  manner,  as  the  hunters  had  neither 
fire-arms  nor  ammunition  in  their  boats. 

Jadgmeni.  'I'he  Marvin  was  taken  to  Ounalaska  and  there  handed 
over  to  Lieut.  Oarforth  of  H.M.S.  Pheasant,  who  again 
counted  the  ammunition.  His  count  differed  somewhat 
from  that  of  the  Rush,  and  besides  those  cartridges  and 
shells  formerly  counted  by  the  officers  of  the  U.S.  vessel, 
two  cardboad  boxes  of  empty  brass  shells  were  produced 
by  Captain  Byers  from  the  Marvin's  lockers,  making 
together  with  those  already  counted,  a  total  of  loaded 
cartridges  and  shells  amounting  to  2,194,  or  within  one  of 
the  number  appearing  on  the  manifest,  but  differing  in 
kind.  Lieutenant  Garforth's  count  shewing  1,104  brass 
shells  loaded  as  against  1,152  on  the  manifest ;  742  brass 
shells  empty  as  against  903  on  the  manifest;  305  paper 
shells  as  against  138  on  the  manifest ;  and  43  paper  shells 
loaded,  while  there  were  no  paper  shells  loaded  on  the 
manifest. 

Captain  Byers  tells  us  that  when  the  officers  of  the  Rush 
made  their  count  he  knew  that  there  were  more  shells 
somewhere,  and  asked  the  officers  to  wait  until  the  hunters 
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came  back,  as  they  would  probably  know  where  the  missing  davib,  l.j.a. 
shells  were,  and  that  when  the  hunters  came  back  they  did       I8d6. 
inform  him  of  the  shells  which  were  afterwards  produced     Nov.  14. 
from  the  lockers.     He  further  tells  us  that  the  count  made  xheMab  it 
at  Copper  Island,  and  appearing  on  the  manifest,  was  made 
by  the  hunters,  whose   word  was  taken  for  the  number 
entered  on  the  manifest.     He  accounts  for  the  discrepancy 
between  paper  and  brass  shells  by  the  ones   being  then 
mistaken  for  the  others. 

I  am  of  the  opinion  that  Captain  Byers'  explanation  is  a 
reasonable  one.  Upon  inspection  of  the  cartridge  I  observe 
that  the  butt  of  the  brass  and  paper  cartridge  is  identical, 
both  being  of  brass,  and  I  can  very  well  believe  that  in 
counting  them  in  the  boxes  this  mistake  might  easily  have  " 

occurred.  I  attach  no  importance  to  the  hole  in  the  skin. 
Mr.  Lubbe,  a  fur  dealer,  who  was  called  as  a  witness,  whilst 
expressing  his  belief  that  a  hole  pointed  out  by  him  was  a 
buck  shot  hole,  pointed  out  a  different  hole  and  one  which  jadgment. 
had  not  been  perceived  by  the  officers  of  the  Rush.  I  am 
by  no  means  persuaded  that  either  hole  was  caused  by  a 
shot,  although  of  course  either  might  have  been  ;  but  then 
again,  even  if  caused  by  a  shot,  it  by  no  means  follows  that 
the  shot  was  from  the  Marvin.  On  the  contrary,  it  is  quite 
possible  that  if  the  hole  was  a  shot  wound,  such  shot  might 
have  been  fired  by  a  stranger  some  time  before,  for  Mr. 
Lubbe  tells  us  that  the  wound  would  not  heal  over  for  two 
or  three  weeks,  and  he  also  tells  us  that  it  is  no  uncommon 
thing  to  find  nests  of  old  shot  in  skins  of  seals  killed  by 
spearing  or  in  other  ways.  Captain  Byers,  who  gave  his 
evidence  in  a  straightforward  and  unequivocal  way,  assures 
us  that  no  shooting  whatever  took  place,  and  the  fact  that 
the  hunters  came  back  after  the  seizure  without  arms  or 
ammunition,  and  the  further  fact  that  no  indication  what- 
ever of  shot  was  found  in  any  of  the  other  skins ;  and  the 
tally,  within  one,  of  the  total  count  on  the  manifest,  strongly 
corroborate  him. 


334  BRITISH   COLUMBIA   REPORTS.  [Vol. 

DAVIE,  L.J.A.      I  think  that  the  discrepancy  at  first  in  the  number  and 

1895.       in  kind  between  the  ammunition  found  and  that  described 

Nov.  14.     in  the  manifest  created  sufficient  suspicion  to  warrant  the 

The  Marvin  ^^^''^s*  >  ^^*  ^^^^  suspicion,  I  think,  has  been  satisfactorily 
cleared  up  by  Captain  Byers. 

The  suit  will,  therefore,  be  dismissed  without  costs. 

Action  dismissed  without  costs. 


wALKEM,  J.  BEAVEN  ET  AL.  v.  FELL  AND  WORLOCK. 

1896. 

Pr<ictice — Rule  703 — Examination  for  discovery — Scope  of—Wantofpatiie* 

Jan.  7.  ^^  objection  to  the  application. 


DIVISIONAL  Held,  by  the  Divisional   Court  (Crease,   McCreight  and  Drake,  JJ.). 

'  over-ruling  Walkbm,  J.,  that  it  is  not  a  valid  objection  to  an 

Nov.  15.  application  for  an  order  to  examine  a  party  under  Rule  703,  and 

for  discovery  upon  oath  of  documents  in  bis  custody,  that  other 
parties,  who  might  be  affected  by  the  discovery,  ought  to  be  parties 


Beavbn 


V, 

Fell  to  the  action. 

Parties  are  entitled,  upon  an  examination  for  discovery,  to  examine  as 
fully  as  they  could  do  in  Court. 

Appeal  from  an  order  of  Walkem,  J.,  dismissing  an 
Statement,  application  by  the  plaintiff  for  an  order  that  the  defendant 
Thornton  Fell  should  attend  before  the  Registrar  and  be 
orally  examined  upon  oath  touching  his  knowledge  of  the 
matters  in  question,  and  also  for  an  order  that  said  defend- 
ant and  the  defendant  Worlock  should  make  discovery 
upon  oath  of  all  documents  in  their  custody  or  power,  etc. 
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The  action  was  brought  by  the  plaintiJEfs,  as  assignees,  walkem,  j. 

for  the  benefit  of  creditors  of  the  insolvent  firm  of  Green,  1895. 

Worlock  &  Co.,  to  set  aside  a  conveyance  of  certain  lands  Jan.  7. 

by  Theophila  Turner  Green,  a  member  of  that  firm,  to  the  divisional^ 

COURT 

defendants,  as  being  made  in  fraud  of  the  creditors  of  the       ' 

said  firm.  ^^^-  ^^• 


E.  V.  BodweU,  for  the  application.  Beaven 

V. 

Gtyrdon  Hunter^  contra.  Fell 

Walkem,  J. :  This  appeal  has  been  referred  to  me  by 
the  Divisional  Court,  for  written  reasons  for  the  refusal  on 
my  part  to  make  an  order  for  the  oral  examination  of  Mr. 
Fell  and  a  discovery  of  documents  by  the  defendants  other 
than  Mrs;  Green  (a). 

It  was  urged  on  the  plaintiffs'  behalf  that  the  matter  of 
granting  or  refusing  the  order  was  discretionary  with  me, 
but  that  discretion  must  be  understood  to  be  a  judicial 
discretion. 

According  to  the  pleadings,  and  especially  in  view  of  the 
statement   of    defence,    it  would   appear   that  the   infant  judgment 
children  of  the  late  Mr.  Green  and  his  widow  are  bene-        Jp^     , 

WALKEM,  J. 

ficiaUy  interested  in  the  lands  mentioned  in  the  conveyance 
or  deed  of  trust  made  by  Mrs.  Green  in  favour  of  the 
defendants,  which  deed  is  now  impeached  by  the  plaintiffs 
as  being  in  fraud  of  the  creditors  of  the  late  Mr.  Green. 

I  considered,  therefore,  that  I  would  not  be  justified  in 
making  the  order  asked  for,  as  the  infants  were  not  parties 
to  the  action  and  therefore  not  represented  by  a  guardian 
ad  liiemy  and  as  moreover  the  defendants  Mr.  Fell  and  Mr. 
Worlock  would  seem  to  be  merely  bare  trustees,  see  per 
Boyd,  Chancellor,  in  Keen  v.  Codd,  14  Ont.  P.R.  182  ; 
KearsUy  v.  Philips,  10  Q.B.D.  36  ;  and  Bray  on  Discovery, 
Ed.  1885,  p.  343.  Order  refused. 

From  this  judgment  the  plaintiffs  appealed  to  the  Divis- 

NoTK.-/aJ  See  Beaven  v.  FeU,  8  B.C.  382. 
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WALKBM,  J.  ional  Court,  and  the  appeal  was  argued  before  Crbase  and 
1895.       Drake,  JJ.,  on  14th  November,  1895. 


Jan.  7. 


DIVISIONAL 


E.  V.  Bodwell,  for  the  appeal. 


COTRT.  Gordon  Hunter^  contra. 

'  Drake,  J. :  This  is  an  appeal  from  Mr.  Justice  Walkbm's 

Bbavsn     refusal  to  grant  an  order  for  discovery  of  documents  by  the 
Fell       defendants  other  than  Theophila  Turner  Green,  and  for  the 
oral  examination  of  the  defendant  Fell. 

It  is  contended  that  as  the  defendants  Fell  and  Worlock 
are  merely  dry  trustees  no  order  for  discovery  or  examina- 
tion should  be  made  without  the  cestuis  que  trustent  being 
made  parties  to  the  action. 

The  English  authorities  must  be  read  by  the  light  of  our 
own  rules,  and  Rule  703  permits  the  examination  of  any 
party  to  an  action  whether  plaintiff  or  defendant.  If  the 
action  were  wrongly  conceived  this  privilege  is  not  taken 
away.  And  even  if  all  the  parties  who  might  properly  be 
before  the  Court  have  not  been  joined,  it  is  no  ground  for 
refusing  such  examination, 
of  Ceatuia  que  trustent  whose  rights  might  be  affected  by  the 

DiiAKB,j.    j^ggtiu^Qny  given  on  such  examination  cannot  be  prejudiced 

whether  they  are  actual  parties  or  not. 

The  very  object  of  our  rules  is  to  enable  the  parties  to 
an  action,  before  the  expense  of  a  trial  has  been  incurred, 
to  ascertain  whether  or  not  the  action  is  well  founded,  and 
whether  or  not  the  defence  would  displace  the  plaintiff's 
claim,  and  in  this  view  of  it  the  parties  are  entitled  to 
examine  as  fully  as  they  could  do  in  Court,  and  to  compel 
the  plaintiffs  to  add  others  as  parties  defendant  before  any 
examination  could  take  place  might  result  in  the  plaintiffs 
having  to  pay  costs  of  the  parties  thus  added,  if  it  should 
turn  out  that  their  presence  was  not  necessary.  With 
respect  to  the  order  for  discovery  of  deeds  and  documents, 
we  think  the  plaintiffs  are  entitled  to  know  what  papers  are 
or  have  been  in  the  trustees'  possession ;  whether  or  not 
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they  should  be  produced  is  quite  another  thing,  and  the  walmm,  j. 
case  of  Ford  v.  Dolphin,  1  Drew.  222,  refers  to  production  and       is95. 
not  to  the  affidavit,  which  the  Court  can  always  order  to  be     Jan.  7. 

'^^^^  DIVISIONAL 

For  these  reasons,  we  think  the  appeal  should  be  allowed       ' 

with  costs.  N^^- 1^- 


Appeal  (Mowed  with  costs.        Biaven 

Fell 
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^KAKE,  J.  REGINA  V.  JIM  SING. 

"    Municipal  law — Power  to  pass  by-law  fixing  license  fees — Bylaw  delegating 

Nov.  15.  power  to  Council — Ultra  vires — License  **  to  be  fixed  " —  Uncertainty, 

The  Vancouver  Incorporation  Act,  1886,  Sec.  142,  Sub-sec.  71,  as  amended 
by  the  Vancouver  Incorporation  Amendment  Act,  1889,  Sec  33, 


Rbgina 

Jim  Sing  empowered  the  Council  to  pass  by-laws  :  (a)  "  For  licensing,  regu* 

lating  and  governing  hawkers,  etc.,  of  any  goods  for  sale,  etc., 
and  for  fixing  the  sum  to  be  paid  for  a  license  for  exercising 
such  calling  within  the  city,  and  the  time  the  license  shall  be  in 
force."  "(b)  Provided  always,  that  no  such  license  shall  be  required 
for  hawking  or  peddling  any  goods,  etc.,  the  growth,  produce  or 
manufacture  of  this  Province." 

By-law  202,  of  the  City  of  Vancouver,  purporting  to  have  been  passed 
under  the  powers  conferred  by  sub-section  71  (a)  supra,  provided : 
"No  sale  of  vegetables,  etc.,  shall  be  made  in  the  city  by  any 
dealer,  huckster,  etc.,  unless  at  a  permanent  place  of  business  for 
the  sale  of  the  said  articles,  before  the  hour  of  nine  o'clock  in  the 
forenoon  of  each  day  of  the  week,  excepting  Saturdays,  and  then 
not  before  four  o'clock  in  the  afternoon,  except  at  the  market 
place ;  and  no  such  dealer,  huckster,  etc.,  shall  sell  or  offer  for  sale 
any  of  the  before-mentioned  goods  at  any  place  other  than  the 
market  or  from  a  recognized  store,  without  first  having  paid  the 
market  fees  payable  by  him  or  her,  the  amount  of  which  fees  and 
where  payable  may  from  time  to  time  be  fixed  and  regulated  by 
resolution  of  the  Council." 

The  defendant  was  convicted  of  offering  vegetables,  which  appeared  to 
have  been  grown  in  the  Province,  for  sale  between  the  hours  of 
seven  and  eight  o'clock,  a.m. 

Held,  per  Drake,  J.,  on  appeal,  quashing  the  conviction  : 

(1)  That  the  power  to  fix  the  license  fee  by  by-law  did  not  authorize  a 

by-law  relegating  it  to  the  Council  to  fix  the  fees  by  resolution. 

(2)  That  the  imposition  of  a  fee,  in  effect  a  license  fee,  "to  be  fixed,"  etc., 

was  bad  for  uncertainty. 

(3)  That  the  partial  prohibition  and  regulation  by  the  by-law  as  to  sales 

by  hawkers  in  effect  involved  the  imposition  of  a  license  tax  upon 
them  in  the  exercise  of  the  calling,  and  that  the  case  of  the  defend- 
ant as  hawker  of  vegetables  grown  in  the  Province  was  within  the 
exception  provided  by  sub-section  (b). 

(4)  A  by-law  may  be  good  in  part  and  bad  in  part,  but  the  part  that  is 

good  must  be  clearly  disting^iished  from  the  part  that  is  bad,  so 
that  if  the  invalid  portion  is  eliminated  there  will  still  remain  a 
perfect  and  complete  by-law  capable  of  being  enforced. 

Stetement.  ApPEAL  by  the  defendant  from  a  conviction  for  having 
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offered  vegetables  for  sale  between  the  hours  of  seven  and  drakb,  j. 

eight  o'clock,  a.m.,  contrary  to  By-law  202  of  the  City  of  1895. 

Vancouver.  Nov.  15. 


The    appeal    was    argued    before    Drake,    J.,   on   30th     Riwina 
October,  1895.  Jim  Sing 

A.  H.  Macneil,  for  the  appeal. 
A.  St.  Q,  Hamersley,  contra, 

Drake,  J. :  The  appellant  was  convicted  by  Mr.  Jordan, 
Police  Magistrate  of  the  City  of  Vancouver,  of  offering  for 
sale  on  28th  August,  1895,  between  the  hours  of  seven 
and  eight  o'clock,  a.m.,  vegetables  grown  by  the  appellant  in 
a  garden  in  the  Province.  The  place  where  the  vegetables 
were  offered  for  sale  was  from  one-fourth  to  one-half  mile 
from  the  market  in  Vancouver. 

The  alleged  offence  is  created  by  By-law  No.  202,  which 
is  the  last  amendment  of  By-laws  154,  184  and  186.     The  Judgment, 
by-law  reads  as  follows : 

By-Law  No.  202— A  by-law  to  amend  By-law  No.  186 :  **  Whereas  it 
is  expedient  to  amend  By-law  No,  186 ;  Be  it  therefore  enacted  by 
the  Mayor  and  Council,  in  open  meeting  assembled,  as  follows: 
1.  Clauses  2,  3,  4,  5  are  hereby  repealed  and  the  following  clauses 
substituted  therefor,  as  follows  :  *  No  sale  or  offer  for  sale  of  vegetables, 
fruit,  farm  or  garden  produce,  fish,  poultry,  eggs,  butter,  cheese,  or 
meat  in  quantities  less  than  half  a  carcass,  shall  be  made  in  the  city 
by  any  dealer,  huckster  or  other  person  unless  at  a  permanent  place  of 
business  (being  premises  recognized  as  a  store)  for  the  sale  of  the  said 
articles  before  the  hour  of  nine  o'clock  in  the  forenoon  of  each  day  of 
the  week,  excepting  Saturdays,  and  then  not  before  four  o'clock  in  the 
afternoon,  except  at  the  market  place,  and  no  such  dealer,  huckster  or 
other  person  shall  sell  or  offer  for  sale  any  of  the  before-mentioned 
goods  at  any  place  other  than  the  market  or  from  a  recognized  store, 
without  first  having  paid  the  market  fees  payable  by  him  or  her,  the 
amount  of  which  fees  and  where  payable  may  from  time  to  time  be 
fixed  and  regulated  by  resolution  of  the  Council,  and  no  person  shall 
forestall,  regrate  or  monopolize  any  of  the  articles  mentioned  within 
the  city.' " 

The  Vancouver  Incorporation  Act,  1886,  Sec.  144,  Sub- 
sec.    71a,    as  amended,    authorizes    the    Council  to  make 
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18d5. 
Nov.  15. 

Rbgina 

V. 

JimSinq 


DBAKB,  J.  by-laws  for  licensing,  regulating  and  governing  hawkers  or 
petty  chapmen  or  other  persons  carrying  on  petty  trades, 
or  who  go  from  place  to  place  or  to  other  men's  houses  on 
foot  or  with  any  animal  or  otherwise  carrying  goods,  wares 
or  merchandise  for  sale,  and  for  fixing  the  sum  to  be  paid 
for  a  license  for  exercising  such  calling  within  the  city  and 
the  time  the  license  shall  be  in  force,  provided  always, 
that  no  such  license  shall  be  required  for  hawking  or 
peddling  any  goods,  wares  or  merchandise,  the  growth, 
produce  or  manufacture  of  this  Province,  etc.,  etc. 

It  is  to  be  remarked  that  the  by-law  makes  no  exception 
in  favour  of  Provincial  produce,  but  makes  all  hawkers 
liable  to  pay  market  fees  of  an  unascertained  amount.  The 
amount  and  place  where  the  fees  are  to  be  paid  is  to  be 
fixed  by  resolution  of  the  Council. 

The  appellant  in  this  case  was  charged  with  offering  for 
sale  vegetables  before  nine  a.m.,  and  not  with  offering  for 
sale  without  having  first  paid  a  market  fee,  and  the  con- 
Judgment,  tention  is  that  although  the  latter  part  of  the  by-law  may 
be  ultra  vires,  yet  so  much  of  the  by-law  as  limits  the  time 
before  which  vegetables  cannot  be  offered  for  sale  is  a 
matter  of  regulation  merely  and  is  within  the  scope  of  sub- 
section 71a. 

A  by-law  may  be  good  in  part  and  bad  in  part,  but  the 
part  that  is  good  must  be  clearly  distinguished  from  the 
part  that  is  bad,  so  that  if  the  invalid  portion  is  eliminated 
there  will  still  remain  a  perfect  and  complete  by-law  capable 
of  being  enforced.  So  much  of  the  by-law  as  imposes 
market  fees  of  an  unknown  amount  is  in  my  opinion  bad. 
The  Act  authorizes  the  Corporation  by  by-law  to  fix  the 
sum  to  be  paid  for  a  license,  it  does  not  authorize  the 
Council  by  resolution  to  fix  these  fees  and  alter  them  at 
pleasure — a  tax  (as  this  is)  must  be  certain  and  definite 
and  all  Acts  imposing  taxation  are  construed  strictly  and 
in  the  interest  of  the  class  upon  whom  the  burthen  is 
imposed. 
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The  by-law  compels  hawkers  to  sell  at  the  market  before  drake,  j. 
nine  o'clock,  or  rather  says  if  they  don't  sell  at  the  market 
they  cannot  sell  anywhere  else ;  selling  at  the  market 
involves  paying  a  market  fee,  and  a  market  fee  is  in  fact  a 
license  fee  to  exercise  their  calling  and  falls  within  the 
proviso  exempting  growers  of  vegetables  within  the 
Province  from  paying  a  license.  This  then  fixes  a  place 
where  before  certain  hours  the  articles  alone  can  be  sold. 

The  Corporation  has  power  expressly  given  to  it  to  fix 
the  place  of  slaughter-houses  and  where  fresh  meat  is  to  be 
sold,  but  there  is  no  such  power  given  to  compel  any  other 
trades  or  occupations  to  sell  at  any  specified  place. 

This  by-law  inferentially  fixes  the  market  as  the  only 
place  where  vegetables  can  be  sold  before  nine  o'clock,  a.m., 
and  if  it  is  good  to  restrict  sales  before  nine  a.m.  it  will  be  Judgment, 
equally  good  as  regards  sales  before  nine  p.m.  and  therefore 
establishes  a  place  where,  exclusively,  vegetables  can  be  sold, 
which  power  is  not  given  by  the  Incorporation  Act,  see 
Kelly  v.  Corporation  of  TorontOy  23  U.C.Q.B.  425  ;  see  also 
Fennell  v.  Corporation  of  Ouelph,  24  U.C.Q.B.  238. 

I  therefore  consider  the  by-law,  as  far  as  it  affects  the 
sellers  of  home-grown  vegetables  is  bad,  and  the  conviction 
of  the  appellant  in  this  case  must  be  set  aside  with  costs. 

Appeal  allowed  and  conviction  set  aside  with  costs. 
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IN  THE  VICE-ADMIRALTY  COURT. 


DAVIE,  L.J.A.  THE    SHELBY. 

1895.        Seal  Fishery  (North  Pacific)  Act,  189S  [66  A  67  Vic.  (Imp,)  Cap.  £S  ],  Sec.  i, 
Nov.  17.  Sub-sees.  S,  S—Behring  Sea  Award  Act,  1894  [67  A  68  Vic.  (Imp.)y  Cap.  2] 

Sec.  1 — Ship  in  prohibited  zone — Onus  of  proof—Evidence  required  to 


The  Shelby         satisfy—Fine  insUad  of  forfeiture. 

The  ship  having  been  arrested  within  the  prohibited  zone  with  seals, 
and  implements  for  taking  them,  on  board.  Upon  the  trial  of  an 
action  for  her  condenmation  for  infi'action  of  the  Act,  the  captain 
was  not  called  as  a  witness  by  the  defence,  and  the  only  excuse  for 
not  calling  him  was  that  he  had  gone  fishing.  The  accomit  and 
explanation  of  the  conduct  of  the  ship  g^ven  in  evidence  by  the 
mate  and  some  of  the  crew  was  inconsistent  with  reasonable 
inferences  against  the  ship  pointed  to  by  entries  in  the  log. 

Held,  following  The  Minnie,  3  B.C.  161,  4  Exch.  (Can.)  151,  that  under 
the  Act  the  clearest  evidence  of  bona  fides  is  required  to  exonerate 
the  master  of  a  ship  found  in  prohibited  waters  with  skins  and 
implements  for  taking  them  on  board,  from  the  imputation  of  an 
infringement  of  the  provisions  of  the  Act. 

That,  on  the  evidence,  the  onus  was  not  discharged,  and  the  Court  was 
not  satisfied  that  the  ship  had  not  attempted  to  take  seals  in  pro- 
hibited waters,  and  that  she  must  be  condemned. 

Held  also,  that  as  no  seals  appeared  to  have  been  actually  caught  or 
killed  in  prohibited  waters,  it  was  a  proper  case  for  the  exercise  of 
the  discretion  to  release  the  ship  on  payment  of  a  fine  in  lieu  of 
forfeiture. 

Action  for  condemnation  of  the  ship  for  an  infraction  of 

the  Seal  Fishery  (North  Pacific)  Act,  1893  [56  &  57  Vic. 

statement.  (Imp.)  Cap.  23].     The  facts  fully  appear  from  the  judgment. 

C.  E.  Pooley,  Q.C.,  for  the  Crown. 

H.  D.  Helmcken,  Q.C.,  for  the  ship. 

Davie,  L.J.A.  :  The  British  vessel  Shelby,  Christian 
Claussen,  master,  was  seized  by  an  officer  of  the  United 
States  cutter  Corwin  on  the  11th  May,  1895,  in  latitude  52 
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degrees  52  minutes  10  seconds  north,  and  longitude  134  i>avib,  l.j.a. 
degrees  10  minutes  58  seconds  west,  being  a  point  within       1895. 
the  prohibited  waters  of  the  Pacific  Ocean  as  defined  in  the     Nov.  17. 
Behring  Sea  Award  Act,  1894  (Imp.),  for  an  alleged  contra-  xhe  Shelby 
vention  of  the  Act,  such  contravention  being  the  employ- 
ment of  the  vessel  in  pursuing  seals  within  the  prescribed 
waters  during  the  period  prohibited  by  law. 

By  force  of  the  scheduled  provisions  of  the  Behring  Sea 
Award  Act,  1894,  which,  under  section  1,  are  to  have  the 
same  effect  as  if  enacted  by  the  Act,  the  pursuit  of  seals 
within  the  aforesaid  limit  is  prohibited,  and  by  sub-section 
2  of  section  1,  if  there  is  any  contravention  of  the  Act,  any 
person  committing,  procuring,  aiding  or  abetting  such 
contravention  is  guilty  of  a  misdemeanor,  and  the  ship 
employed  in  such  contravention,  and  her  equipment,  and 
everything  on  board  thereof,  are  liable  to  forfeiture  to  Her 
Majesty,  provided  that  the  Court  without  prejudice  to  any  judgment, 
other  power  may  release  the  ship,  equipment  or  thing,  on 
payment  of  a  fine  not  exceeding  £500. 

At  the  time  of  her  seizure  the  Shelby  was  fully  manned 
and  equipped  for  killing,  capturing  and  pursuing  seals,  and 
had  on  board  implements  and  sealskins. 

By  section  1  sub-section  6  of  Seal  Fishery  (North 
Pacific)  Act,  1893,  which  Act  was  in  force  at  the  time  of 
the  seizure,  if,  during  prohibited  and  in  prohibited  waters, 
a  British  ship  is  found  having  on  board  thereof  fishing  and 
shooting  implements  or  sealskins,  it  shall  lie  on  the  owner 
or  master  of  such  vessel  to  prove  that  the  ship  was  not  used 
or  employed  in  contravention  of  the  Act.  The  Acts  of 
1893-4  being  in  pari  materia  are  to  be  read  as  one  Act, 
Mc  William  v.  Adams,  1  Macq.  H.L.  Gas.  176. 

The  Shelby,  therefore,  having  been  found  within  prohi- 
bited waters  with  seals  and  implements  for  taking  them  on 
board,  is  to  be  deemed  to  have  been  employed  in  contra- 
vention of  the  Act  unless  the  contrary  be  shewn. 

Has  it  then  been  shewn  that  the  ship  was  not  used  or 
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DATiB,  L,j.A.  employed  in  contravention  of  the  Act  ?    The  most  important 

1896.       witness  to  prove  this,  if  such  were  the  case,  would  clearly 

Nov.  17.     have  been  Captain  Claussen,  the  master,  but  he  was  not 

The  Shelby  ^^l^^^i  ^^^  ^^^  ^^®  failure  to  call  him  been  satisfactorily 
accounted  for.  The  only  reason  offered  for  his  absence  is 
that  he  was  away  on  a  fishing  expedition.  His  evidence 
might  have  been  taken  de  bene  esse,  but  no  effort  to  procure 
his  evidence  seems  to  have  been  made.  The  mate,  August 
Reppon,  was  called  as  a  witness,  and  stated  that  the 
Shelby  stopped  sealing  on  30th  April,  when  the  ship's  log 
shews  the  vessel  to  have  been  in  latitude  58  degrees  30 
minutes  north  and  longitude  139  degrees  30  minutes  west, 
and  that  she  then  set  sail  for  Victoria.  On  11th  May, 
after  ten  or  eleven  days'  sailing,  she  was  found  by  the 
Corwin  in  latitude  52  degrees  52  minutes  and  10  seconds 
north,  and  longitude  134  degrees  10  minutes  and  58  seconds 
Jadgment.  west,  a  distance  approximately  of  four  hundred  miles  from 
the  point  of  starting,  or  less  than  an  average  of  forty  miles 
a  day.  The  proper  course  for  the  ship  to  have  steered  for 
Victoria  was  E.S.E.  magnetic,  but  it  appears  that  frequently 
when  the  course  of  the  wind  as  indicated  by  the  log  would 
have  permitted  that  course  to  be  made  good  the  vessel  was 
not  headed  in  that  direction.  For  instance,  on  2nd  May 
she  was  headed  on  a  southerly  course  ;  on  May  3rd  on 
a  south  by  west  course,  and  on  5th  May  on  an  east  by 
north  course,  whereas  the  wind  on  each  of  these  days  was 
favourable  to  an  east  south-east  course.  Captain  Moggndge 
states,  from  an  examination  of  the  log,  that  the  schooner 
ought  to  have  made  a  considerably  greater  distance  on  her 
course  during  these  days,  and  in  view  of  the  fact,  as  stated 
in  evidence,  that  the  Shelby  had  a  favourable  current  of 
nearly  a  knot  an  hour,  it  is  clear  that  she  ought  to  h^-^® 
made  a  much  greater  distance.  The  Corwin,  in  corou^g 
from  the  south  to  the  point  where  she  picked  up  the  Skel^J'' 
experienced  strong  head  winds,  which  were  favourable 
winds  for  the  Shelby,  and  the  prevailing  winds  at  that  tune 
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of  the  year,  as  shewn  by  the  Coast  Pilot,  are  westerly,  also  davie,  l.j.a. 
favourable  to  the  east-south-east  course  to  be  made  by  the       1895. 
Shelby.  Nov.  17. 

The  Corwin  seized  the  Shelby  for  contravention  of  the  ji^^  Shelby 
Act,  placed  a  crew  on  board  her  and  ordered  her  to  Sitka, 
a  distance  of  260  miles^  which  she  reached  under  sail  in  a 
little  over  two  days.  At  Sitka  the  Shelby  was  ordered  to 
Victoria,  a  distance  of  about  800  miles,  as  shewn  by  the 
chart,  which  place  she  made,  likewise  under  sail,  in  fourteen 
days. 

The  mate,  when  asked  to  explain  why  he  went  out  of  his 
course,  particularly  on  the  2nd,  3rd  and  5th  May,  ascribes 
the  fact  to  defects  in  the  compass,  which  he  says  varies 
three  or  four  points,  but  this  statement  is  shewn  by  his  own 
evidence  to  be  an  equivocation  and  the  variations  to  have 
had  no  effect  whatever  on  the  course  actually  made  or 
intended  to  be  made,  for  whilst  it  is  true  that  the  compass 
varies,  and  varies  considerably,  such  variation  is  regular, 
known  precisely,  and  duly  allowed  for.  Having  committed  Judgment, 
himself  on  his  examination  at  the  hearing  to  the  variation 
of  the  compass  reason,  which  he  was  compelled  to  admit  on 
cross-examination  was  no  reason  at  all,  he  was  by  permission 
of  the  Court  re-called  a  day  or  two  after  the  evidence  had 
closed,  and  he  then  ascribed  the  deviations  from  the  course 
to  the  state  of  the  wind. 

I  find  myself  entirely  unable  to  place  any  dependence  on 
the  evidence  of  the  mate,  Reppon,  and  this  leaves  the 
deviations  from  the  regular  course  between  1st  to  11th 
May,  and  the  fact  that  400  miles  only  was  made  in  ten  days, 
altogether  unaccounted  for.  It  is  true  that  Denny  Florida, 
hunter,  August  Schone,  the  cook,  and  Victor  Emanuel 
Laerquest,  one  of  the  seamen,  all  testify,  and  I  have  no 
doubt  with  truth,  that  no  seals  were  taken  during  these 
days.  Their  evidence  leaves  the  question  of  deviations 
from  the  course  untouched  and,  in  the  absence  of  evidence 
explaining  it,  the  only  reasonable  conclusion  is  that  the 
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DAVIE,  L.J.A.  deviations  were  occasioned  by  the  attempt  to  pursue  seals. 

1895.       At  all  events  it  has  not  been  proved  to  my  satisfaction  that 

Nov.  17.     the  vessel  was  not  employed  in  the  pursuit  of  seals  during 

Thb  Shblby  th^se  dates.  In  Reg.  v.  The  Minnie,  4  Exch.  (Can.)  151,  3 
B.C.  161,  it  was  held  by  Crease,  J.,  that  the  presence  of  the 
ship  within  prohibited  waters  required  the  clearest  evidence 
of  bona  fides  to  exonerate  the  master  of  any  intention  to 
infringe  the  provisions  of  the  Act,  and  that  as  his  explana- 
tion of  the  circumstances  in  that  case  was  unsatisfactory 
the  ship  must  be  condemned.  This  ruling  is,  I  think,  in 
thorough  accord  with  sub-section  6  of  section  1,  and  I  am 
bound  to  follow  it.     It  applies  exactly  to  this  case.     Here 

Jadgment.  the  captain  has  offered  no  explanation  at  all,  and  the  expla- 
nation of  the  circumstances,  suspicious  in  themselves,  given 
by  the  mate,  is  unsatisfactory.  The  vessel  therefore  must 
be  condemned. 

I  am  inclined  to  think  that  this  is  a  case,  as  no  actual 
taking  of  seals  is  shewn,  but  negatived  upon  the  evidence, 
in  which  a  fine  might  meet  the  justice  of  the  case,  instead  of 
forfeiture.  I  have  power  under  sub-section  2  of  section  1 
of  the  Behring  Sea  Award  Act  of  1894  to  substitute  a  fine 
for  forfeiture.  I  will  hear  counsel  upon  this  point.  The 
costs  of  suit  must  follow  the  condemnation. 

Ship  condemned  and  fin^  imposed 
in  lieu  of  forfeiture. 
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THE  BEATRICE.  x..v«.u,.a. 


Behring  Sea  Award  Act,  1894  [57  <k  58  Vic.  (Imp,)]  AH.  F.,  Schedule—        ^ZZ^ 
Neglecting  to  keep  log  as  provided —  Whether  ship  liable  to  forfeiture  as 
** employed*'  in  such  contravention — Construction  of  words  "as  soon  as        ^^* 


possible,**  rpij£ 

The  action  was  for  the  condemnation  of  the  ship  for  a  contravention  Bbatbicb 
of  Article  V.  of  the  schedule  to  the  Behring  Sea  Award  Act  (Imp.), 
1894,  in  that  her  master  did  not  enter  accurately  in  the  official  log 
book  the  date  and  place  of  each  fur  seal  fishing  operation,  and  the 
number  and  sex  of  the  seals  captured  upon  each  day,  in  accordance 
with  the  rules  for  entries  in  the  official  log,  f.e.  "as  soon  as  possible 
after  the  occurrence,'*  etc.,  as  required  by  section  281  of  the 
Merchant  Shipping  Act,  1854  (Imp.),  which  is  made  applicable  to 
every  vessel  engaged  in  the  fur  seal  fishing  by  sub-section  3  of 
section  1  of  the  Award  Act,  supra. 

Held,  (1)  that  the  contravention  charged  was  not  one  in  which  the  ship 
could  be  said  to  be  "  employed  "  within  the  meaning  of  section  1, 
sub-section  2  of  the  Award  Act.  (2)  That  the  penalty  provided  for 
infringement  of  section  281  of  the  Merchant  Shipping  Act,  relating 
to  the  particular  subject  of  keeping  a  log,  alone  applies  to  the  offence, 
and  is  incompatible  with  the  forfeiture  provided  by  sub-section  2  of 
the  Award  Act  for  contraventions  thereof  in  which  the  ship  is 
employed. 

The  words  **  as  soon  as  possible  "  mean  within  a  reasonable  time,  and, 
upon  the  evidence,  it  did  not  appear  that  there  had  been  unreason- 
able delay. 

Action  dismissed,  with  reference  as  to  assess  damages  caused  by  the 
arrest. 

Action  for  condemnation  of  the  ship  for  a  contravention 
of  Article  V.  of  the  schedule  oi  the  Behring  Sea  Award  Act,  statement. 
1894  [57  &  58  Vic.  (Imp.)],  and  section  281  of  the  Merchant 
Shipping  Act,  1854  (Imp.). 

C.  E,  Pooley,  Q.C.,  for  the  Crown. 

E.  V.  Bodwell  and  G,  H,  Barnard^  for  the  defendant  ship. 

Davie,  L.J. A. :    The  charge  against  the  Beatrice  is  that  judgment, 
whilst  engaged  in  seal  fishing  the  master  did  not  enter  in 
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DAVIE,  L.j.A.  her  official  log  book  the  date  and  place  of  each  fur  sealing 

1895.       operation,  and  also  the  number  and  sex  of  the  seals  captured 

Nov.  18.     each  day,  as  required  by  the  Behring  Sea  Award  Act,  1894 

Z  (Imp-)     No  other  offence  is  charged  against  the  ship,  and 

Beatrice    for   the   offence   above   mentioned    the   present   action  is 

brought  for  the  forfeiture  of  the  vessel,  her  equipment  and 

everything  on  board. 

It  appears  that  the  Beatrice  was  seal  fishing  from  the  2nd 
to  the  20th  August,  on  which  latter  date  she  was  seized  by 
the  U.S.S.  Rush.  It  seems  that  the  entries  had  been  duly 
made  in  the  official  log  book  up  to  and  including  the  14th 
August,  but  none  since,  although  fur  seals  had  been  cap- 
tured on  each  subsequent  day. 

Article  V.  of  the  scheduled  provisions  of  the  Behring  Sea 
Award  Act,  1894,  enacts  that  the  masters  of  vessels  engaged 
in  fur  sealing  shall  enter  accurately  in  their  oflBcial  log 
book  the  date  and  place  of  each  fur  seal  fishing  operation, 
and  also  the  number  and  sex  of  the  seals  captured  upon 
J  d  ment  ®^^^  ^^^'  Sub-section  3  of  section  1  enacts  that  the 
provisions  of  the  Merchant  Shipping  Act,  1854  (Imp.), 
with  respect  to  official  logs  (including  the  penal  provisions) 
shall  apply  to  every  vessel  engaged  in  fur  seal  fishing,  and 
section  281  of  the  Merchant  Shipping  Act,  1854,  provides 
that  every  entry  in  an  official  log  shall  be  made  as  soon  as 
possible  after  the  occurrence  to  which  it  relates,  and,  if  not 
made  on  the  same  day  as  the  occurrence  to  which  it  relates, 
shall  be  made  and  dated  so  as  to  shew  the  date  of  the 
occurrence,  and  of  the  entry  respecting  it,  and  that  in  no 
case  shall  any  entry  therein  in  respect  of  any  occurrence 
happening  previously  to  the  arrival  of  the  ship  at  her  final 
port  of  discharge  be  made  more  than  twenty-four  hours 
after  her  arrival. 

Under  section  1  sub-section  2  of  the  Behring  Sea  Award 
Act,  1894,  "  If  there  is  any  contravention  of  the  Act  (and 
the  scheduled  provisions  are  made  part  of  the  Act)  the  ship 
employed  in  suph  contravention,  and  her  equipment  and 
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everything  on  board  thereof  shall  be  liable  to  be  forfeited  davie,  l.j.a. 
to  Her  Majesty  as  if  an  offence  had  been  committed  under       1895. 
section  103  of  the  Merchant  Shipping  Act,  1894.''  Nov.  18. 

Assuming  then  a  contravention  of  the  Act  owing  to  the       ~ 
neglect  of  the  master  to  keep  up  his  log,  can  the  ship  be    Bkatrick 
said  to  be  "  employed  "  in  such  contravention,  as  it  is  only 
when  "  employed  "  in  the  contravention  that  she  is  subject 
to  forfeiture. 

If  the  contravention  had  been  the  taking  of  seals  at  a 
prohibited  time  or  place  or  in  a  proscribed  way,  the  vessel 
might  fittingly  be  said  to  be  **  employed  "  in  the  contraven- 
tion ;  but  the  keeping  of  the  log  is  another  matter ;  that  is 
the  master's  duty.  I  cannot  see  how  the  vessel  can  be  said 
to  be  employed  in  keeping  the  official  log,  or  in  omitting  to 
keep  it. 

But,  beyond  this,  following  the  general  provisions  of  sub- 
section 2,  which  among  other  things  impose  the  forfeiture 
of  a  vessel  employed  in  contravention  of  the  Act,  is  sub- 
section 3,  which  says  that  the  provisions  of  the  Merchant  Judgment. 
Shipping  Act,  1854,  with  respect  to  official  logs  (including 
the  penal  provisions)  shall  apply  to  every  vessel  engaged  in 
fur  seal  fishing.  The  penal  provisions  of  the  Merchant 
Shipping  Act,  Section  284,  only  subject  the  master  to  a 
particular  penalty  for  not  keeping  the  official  log  book, 
such  penalty  being  a  fine  of  £5  or  £30,  according  to  the 
offence.  No  penalty  or  forfeiture  whatever  attaches  to  the 
ship.  The  particular  provision  of  the  Merchant  Shipping 
Act,  inflicting  a  fine  only  upon  the  master,  seems  to  be 
incompatible  with  the  general  provisions  of  sub-section  2  of 
the  Award  Act  of  1894,  imposing  a  forfeiture,  and  such  being 
the  case,  and  following  the  well  recognized  rule  of  construc- 
tion laid  down  in  Churchill  v.  CreasCy  5  Bing.  180 ;  Pilking- 
Um  V.  Cooke,  16  M.  &  W.  615,  and  Taylor  v.  Oldham,  4  Ch. 
D.  395,  Sub-sec.  2,  imposing  forfeiture  of  the  vessel, 
must  be  read  as  expressly  excepting  a  contravention  by 
omission  to  keep  a  log.     Hence,  the  vessel  is  not  liable  to  be 
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DAviB,  L.j.A.  proceeded  against,  although  the  master  might  be  punished 

1895.       by  a  fine. 

Nov.  18.         But  I  am  by  no  means  persuaded  that  the  captain  was 

„;  punishable  for  or  guilty  of  any  culpable  omission  in  respect 

Beatrice    of  the  official  log.     As  before  pointed  out  by  section  281  of 

the  Merchant  Shipping  Act,  every  entry  in  an  official  log 

is  to  be  made  as  soon  as  possible  after  the  occurrence  to 

which  it  relates. 

**As  soon  as  possible*'  means  "  within  a  reasonable  time/* 
Atwood  V.  Emery y  1  C.B.N.S.  110  ;  Cammel  v.  Beaver  Ins.  Co., 
39  U.C.Q.B.  8 ;  Mann  v.  Western  Assurance  Co.,  19  U.C.Q.B. 
326 ;  and  what  is  a  reasonable  time  must  depend  upon  the 
facts  governing  the  case  in  which  the  question  arises. 

Here  it  was  proved  in  evidence  that  the  captain  kept  a 
book  of  account  with  his  hunters,  who  were  paid  according 
to  the  seals  taken,  and  this  book  was  kept  in  the  cabin, 
constantly  open  and  in  use,  and  contained  a  daily  entry  of 
the  particulars  of  the  catch.  Besides  this  the  captain  kept 
Judgment,  his  ship's  log,  in  which  were  entered  daily  particulars  of  the 
voyage  other  than  the  capture  of  seals,  whilst  the  official 
log  book  was  kept  locked  up.  The  crew,  besides  the  hunters, 
consisted  only  of  the  captain,  mate  and  cook.  The  hunters 
would  leave  the  ship  in  their  boats  at  5  a.m.,  and  generally 
remain  out  until  evening,  and  the  crew  of  three  left  on 
board  would  have  their  time  well  occupied,  particularly  in 
rough  or  foggy  weather,  in  navigating  the  vessel  and  keeping 
the  boats  in  sight  or  hearing. 

At  night  when  the  boats  came  in  the  captain  would  take, 
on  deck,  particulars  of  the  capture,  and  then  go  below 
and  enter  them  in  the  account  book.  When  time  and 
convenience  afforded  relaxation  from  other  duties,  the 
captain  would  make  entries  in  his  official  log,  which  had 
in  this  case  been  duly  posted  up  to  and  including  the  14th 
August. 

The  ship's  log  shews  that  between  the  15th  and  20th 
August  there  was  considerable  fog  and  dirty  weather.     I 
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am   unable   to   say,   under   these  circumstances,   that  the  davie,  l.j.a. 
captain  permitted  an  unreasonable  time  to  elapse  in  making       1895. 
entries  in  the  official  log.  Nov.  18. 

On  these  grounds  I  am  of  opinion  that  the  action  for        ^^^ 
condemnation  wholly   fails,   and  as  in  my  judgment  the    Beatrice 
charge  upon  which  the  vessel  was  arrested  was  of  some- 
thing  for   which   arrest  could   not  legally   be   made,   no 
question  of  reasonable  ground  for  the  arrest  arises,  and,  as 
the  ship  was  arrested  when  in  the  pursuit  of  a  legal  and   Judgment, 
profitable  employment,  she  is  entitled  to  recover  damages 
therefor. 

I  therefore  dismiss  the  action  for  condemnation  with 
costs  ;  and  I  direct  a  reference  as  to  the  damages  to  which 
the  ship  is  entitled  for  her  illegal  arrest  and  detention. 

Action  dismissed  with  costs y  with  reference  to 

assess  damages  caused  by  seizure. 


HUDSON'S  BAY  COMPANY  v.  HAZLETT.  divisional 

COURT. 

Practice — Ex  parte  order — Whether  appealable  without  motion  to  rescind —         7177 

Rule  677. 

Nov.  19. 


The  Divisional  Court  will  not  entertain  an  appeal  from  an  ex  parte  order 

made  by  a  Judge.    The  proper  practice  is  in  the  first  instance  to     H.B,  Co. 
move  before  the  Judge  making  such  an  order  to  rescind  same.  „  *• 

Appeal  from  an  ex  parte  order  of  Mr.  Justice  Drake, 
directing  the  defendant  to   give   security  for  costs  of  an   Statement, 
appeal  by  him  from  a  judgment  of  Davie,  C.J.     The  appeal 
was  argued  before  Davie,  C.J.  and  Crease,  J. 

J.  A.  Aikman,  for  the  plaintiff :   We  take  the  preliminary  Argument. 
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^^couRT.^^  objection  that  an  appeal  does  not  lie  to  this  Court  from  an 

^^       ex  parte  order,  and  that  the  defendant  should  have  moved 

Nov  19      ^^^  ^^^®  ^^^^  instance  before  Mr.  Justice  Drake  to  rescind 

'- — —  the  order,  Black  v.  Dawson  (1895),  1  Q.B.  848. 

*  t;.  '  Archer  Martin,  contra  :  The  same  objection  was  taken  in 
argument  in  Varrelmann  v.  PhoBnix,  3  B.C.  143,  and  was 
over-ruled. 


Hazlett 


Davie,  C.J. :  We  think  that  the  practice  should  be  settled 
Juclgnient.  in  accordance  with  the  rule  laid  down  in  BUick  v.  Dawson 
cited,  and  we  will  refer  the  order  back  to  Mr.  Justice  Drake 
for  argument  before  him  as  upon  a  motion  to  re-consider 
his  order  under  Rule  577.  As  the  decision  in  Varrelmann 
V.  PhcBnix  might  have  given  some  justification  for  the  appeal, 
there  will  be  no  costs. 

Crease,  J.,  concurred. 

Order  accordingly. 
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CANADA  SETTLERS'  LOAN  CO.  v.  STEINBURGER. 

D&AKS,  J. 

Practice — Writ  of  Summons — Copy  served  not  shewing  original  to  be  under  ..   ^7     J^ 
seal  of  Court,  

The  seal  of  the  Court  affixed  to  a  writ  of  summons  is  not  a  part  of  the 

writ  itself,  but  merely  authenticates  it.  ^^'^^  ^' 

The  copy  of  the  writ  of  summons  served  on  the  defendant  did  not  indi-  Canada 

cate  that  the  original  was  sealed.  Skfilbrs 

Upon  motion  to  set  aside  the  service  thereof :  Loan  Oo. 

Held,  dismissing  the  motion,  that  the  writ  was  properly  served.  v* 

p-  Stein- 

UUMMONS  by  defendant  to  set  aside  the  service  on  him      ^^^^ 
of  the  writ  of  summons. 

H.  E.  A.  Robertson^  for  the  motion  :  The  copy  of  the  writ 
served  on  the  defendant  should  shew  that  the  original  was 
served,  First  National  Bank  v.  Raynea,  3  B.C.  87.     If  it  does      ''S^""^®"  • 
not  it  is  not  a  true  copy. 

W.  J.  Taylor,  contra. 

Drake,  J. :  Steinburger  applies  to  set  aside  writ  on  the 
grounds  that  the  copy  writ  served  on  defendant  does  not 
purport  to  be  under  the  seal  of  the  Court,  and  that  it  is  not 
a  true  copy  of  the  writ  in  this  action. 

The  sole  objection  is  that  the  copy  served  does  not  shew 
that  the  original  was  sealed. 

I  can  find  no  authority  for  saying  that  the  copy  should 
have  an  indication  that  the  original  was  sealed.     The  seal 
only  authenticates  the  original  writ ;  it  is  no  part  of  the  writ  J'^^Kment. 
itself,  see  Rule  22. 

If  a  person  served  has  any  doubt  when  served  he  can 
demand  to  see  the  original,  or  under  Rule  28  he  can  demand 
of  the  solicitor  whose  name  is  on  the  copy  of  the  writ  if  the 
writ  was  issued  by  his  authority,  or  in  addition  to  these 
safeguards  he  can  search  the  Registrar's  office. 

The  summons  will  be  dismissed  with  costs. 

Summons  dismissed. 
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EDISON  GENERAL  ELECTRIC  CO.  V.  EDMONDS 

ET  AL. 

BnC,  Railway  Acif  1890 ,  Sec.  S8 — Whether  Westminster  &  Vancouver  Tramway 
a  **  Bailway*' — Res  judicata — Divisional  Court —  Whether  concluded  by 
prior  judgment  of  same  Court  upon  another  interlocutory  appeal — S.C. 
Rule  2S4. 

The  plaintiff  Company,  as  judgment  creditor  of  the  Westminster  & 
Vancouver  Tramway  Company,  brought  the  action  against  the 
defendants,  as  shareholders  therein,  to  compel  them  to  contribute 
and  pay  to  the  plaintiff  Company,  out  of  the  amounts  respectively 
unpaid  up  by  them  upon  their  shares  in  the  Company,  a  simi 
sufficient  to  satisfy  the  judgment. 

The  statement  of  defence  raised  an  objection  in  point  of  law  to  the 
whole  claim,  that  the  Tramway  Company  was  not  within  the  Act, 
as  not  l)eing  a  " Railway"  Company. 

Upon  argument  thereon,  Drake,  J.,  decided  the  point  of  law  in  favour 
of  the  defendants. 

Upon  appeal  by  the  plaintiff  Company,  the  Divisional  Court  (Crease 
and  Walkem,  JJ.,  McCreight,  J.,  dissenting)  affirmed  the  judg- 
ment of  Drake,  J. 

Upon  motion  then  made  to  him  by  the  plaintiff  company  under  Supreme 
Court  Rule  234,  Drake,  J.,  made  an  order  dismissing  the  action  as 
being  substantially  disposed  of  by  the  decision  of  the  point  of  law. 

Upon  appeal  by  the  plaintiff  company  from  that  order,  upon  the 
grounds :  (1)  that  the  point  of  law  was  wrongly  decided,  and  (2)  that 
its  decision  did  not  dispose  of  the  action  ;  the  Divisional  Court, 
(Davie,  C.J.,  McCreight  and  Walkem,  JJ.),  over-ruling  an  objec- 
tion that  the  Court  was  concluded  on  the  point  of  law  by  the 
decision  of  the  prior  Divisional  Court :  Held^  that  an  action  in  the 
Supreme  Coiu't  ci\n  only  he  finally  determined  in  the  last  resort  in 
this  Province  by  a  decision  of  the  highest  Coiu-t  of  final  resort 
therein,  namely  the  Full  Court,  from  which  an  appeal  lies,  as  of 
right,  to  the  Supreme  Court  of  Canada,  and  that  both  this  and  the 
former  judgment  of  the  Divisional  Coiu-t  are  interlocutory  and 
inconclusive, 

2.  That  the  action  should  be  remitted  to  be  set  down  for  trial  so  as  to 

admit  of  an  appeal  to  the  Full  Court  from  the  judgment  thereon 
with  an  expression  of  opinion. 

3.  That  the  tramway  w^as  a  "railway"  within  the  Act  and  plaintiff 
should  have  succeeded  on  the  point  of  law. 
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1895. 


Quaere  (p«r  Davie,  C.J.,  and  McCreight,  J.):  Whether  the  action  as  drake,  J. 
brought  lay  for  want  of  privity  between  the  parties ;  and 
whether  a  winding  up  of  the  Company,  and  call  upon  the  defend- 
ants as  contributories,  was  not  the  only  remedy  of  the  plaintiff  ^^^'  ^9. 
company.  ^^^'  ^• 

1  HE  cause  of  action  and  point  of  law  raised  are  sufficiently        

set  out  in  the  head-note  and  judgments.  ^^' 


DIVISIONAL 
COURT. 


L.  G,  McPhillipa,  Q.C.j  for  the  plaintiff  company. 
E,  P.  Davis,  Q.C.J  for  the  defendants. 


Aug.  7. 

1896. 
Feb.  8. 


Drake,  J.  :   The  plaintiffs  are  judgment  creditors  of  the      Edison 

Vm 

Westminster  and  Vancouver  Tramway  Company  and  have    Edmonds 
brought  an   action   against   the   defendants  as  individual 
shareholders,  for  the  purpose  of  obtaining  payment  of  the 
judgment  out  of  the  uncalled  balance  of  the  shares  held  by 
the  defendants. 

The  counsel  for  both  the  plaintiffs  and  defendants  agree 
that  the  only  point  for  the  decision  of  the  Court  is  whether  Judgment 
section  38  of  the  B.C.  Railway  Act,  1890,  applied  to  the  drake,  j. 
Westminster  and  Vancouver  Tramway  Company,  in  other 
words,  whether  the  tramway  company  is  a  railway  within 
the  meaning  of  the  Act.  There  is  no  technical  meaning  to 
the  term  railway,  a  tramway  and  street  railway  are  both 
railways  in  the  sense  of  a  road  constructed  with  parallel 
lines  of  rails  on  which  cars  or  trains  operate.  They  may 
both  be  moved  by  the  same  motive  power,  but  there  the 
analogy  ends. 

A  tramway  company  carries  passengers  from  any  point  on 
their  route  to  any  other  point ;  a  railway  carries  passengers 
from  station  to  station  and  is  a  common  carrier  of  both 
goods  and  passengers.  A  tramway  company  is  not  a  com- 
mon carrier  of  goods,  but  only  of  passengers. 

On  examination,  the  B.C.  Railway  Act,  Sees.  4  to  44, 
which  are  made  applicable  to  all  railways,  unless  varied  or 
excepted  by  the  special  Act,  the  distinction  between  the 
two  classes  of  undertaking  becomes  more  obvious.     Hardly 
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any  of  those  sections  are  appropriate  for  a  tramway,  which 
ordinarily  runs  along  a  highway,  and  when  within  a  city  is 
called  a  street  railway — it  is  in  fact  only  an  amendment  of 
the  means  of  locomotion  given  by  a  highway  or  street. 

In  construing  an  Act  of  Parliament,  the  ordinary  meaning 
must  be  given  to  the  language  used  therein,  and  when  an 
Act  speaks  of  a  tramway  or  street  railway  it  means  some- 
thing different  from  a  railway,  unless  there  is  anything  in 
the  context  which  would  lead  to  the  conclusion  that  the 
terms  were  to  be  treated  as  interchangeable. 

The  plaintiffs  refer  to  the  Acts  under  which  the  Tramway 
Company  was  incorporated  as  shewing  that  the  Legislature 
meant  a  railway  pure  and  simple  and  not  a  tramway  or 
street  railway.  The  Westminster  Street  Railway  was  incor- 
porated by  Stat.  B.C.  53  Vic.  1890,  Cap.  65,  Sec.  10 
(private),  and  the  objects  as  defined  by  section  10,  are 
restricted  to  making  a  line  along  the  streets  of  New  West- 
minster, and  the  Westminster  and  Vancouver  Tramway 
Company  was  incorporated  by  Stat.  B.C.  53  Vic.  1890, 
Cap.  67  (private),  to  construct  and  operate  a  single  or 
double  track  tramway  along  such  of  the  roads  between 
Vancouver  and  New  Westminster  as  the  Chief  Commissioner 
of  Lands  and  Works  should  specify. 

The  two  companies  were  amalgamated  by  Stat.  B.C.  54 
Vic.  1891  Cap.  71  (private),  with  some  additional  powers. 
The  plaintiffs  contend  that  under  section  1,  where  the  Act 
says  that  the  word  railway  shall  include  tramway  or  street 
railway,  that  this  definition  is  a  clear  indication  that 
something  more  was  intended  than  a  mere  tramway  ;  the 
phrase  used  may  not  be  appropriate,  but  a  careful  exami- 
nation of  the  subsequent  clauses  of  the  Act,  I  think,  clearly 
shew  that  in  the  use  of  the  word  "  railwaj','*  both  the 
tramway  of  the  one  Company  and  the  street  railway  of  the 
other  Company,  were  swept  into  one  generic  term,  and  not 
that  a  railway  company  in  its  ordinary  meaning  was 
intended  by  the  use  of  the  word.     The  plaintiffs  say  also 
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that  by  reference  to  the   British   Columbia   Railway   Act    drakb,j. 
Amendment  Act,  1893,  Sec.  9,  a  clear  indication  is  given       1895. 
that   tramways   and   street   railways   are   included   in  the     Jan.  29. 

Dec   20 

Railway  Act ;  but  that  Act  merely  protects  mortgagees  and  ' 


1896. 

Feb.  3. 


debenture  holders,  and  lays  down  rules  for  their  guidance,  ^^court.^^ 
and  it  is  true  for  the  purposes  of  that  Act,  and  that  Act       j^^ 
only,  that  tramway  companies  and  street  railways  shall  be     ^      ^ 
governed  by  clauses  6,  7,  8  and  9. 

It  is  a  rule  in  the  construction  of  statutes,  that  the  Legis- 
lature is  presumed  not  to  intend  to  make  any  alteration  in 
the  law  beyond  what  it  explicitly  declares.     In  the  Act  in        ^'^^^ 
question  the  words  in  section  9  are,  "  the  reference  in  this    Edmonds 
Act."    "  This  Act "  does  not  mean  the  principal  Act,  for  with 
one  exception  this  Act  is  an  addition  to  the  principal  Act, 
and  not  a  variation  or  alteration  of  it.     If  the  Legislature 
had  intended  to  apply  the  General  Railway  Act  to  tramways 
and  street  railways,  they  would  have  used  apt  words  for  the 
purpose  ;  they  have  not  done  so  and  I  cannot  import  into         of 
the  Act  a  meaning  inconsistent  with  the  plain  words  used.    ^^^^■»^' 

There  is  little  to  be  gained  from  authority,  for  both  in 
Ontario  and  England  there  is  a  general  tramway  law  under 
which  all  undertakings  of  this  nature  are  incorporated,  but 
in  the  Brentford  &  Isleworih  Tramway  Company,  26  Ch.  D. 
527,  Chancellor  Bacon  held  that  a  tramway  was  not  a 
railway  and  as  such  was  liable  to  the  operation  of  the 
Winding-up  Act,  which  in  words  excludes  railways.  For 
the  reasons  above  I  am  of  opinion  that  the  Railway  Act 
does  not  apply  to  undertakings  in  the  nature  of  tramways 
or  street  railways,  and  judgment  on  the  point  raised  will  be 
entered  for  the  defendant  with  costs. 

Judgment  for  defendants. 


From  this  judgment  the  plaintiff  Company  brought  an   statement. 
appeal  to  the  Divisional  Court,  which  was  argued  before 
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Crease,   McCreight  and   Walkem,   JJ.      Judgment 
rendered  on  the  7th  August,  1895. 

L.  G.  McPhillips,  Q.C.,  for  the  appellants. 
E.  P.  Davis  J  Q^C.^  for  the  respondents. 


was 


1895. 
Aug.  7. 


1896. 
Feb.  3. 


Judgment 
of 

CRBASE,   J. 


Edison 

V. 

Edmonds 


Crease,  J. :  This  was  an  action  by  the  plainti:^s  as 
execution  creditors  under  a  judgment  of  29th  Decexznber, 
1893,  against  the  New  Westminster  and  Vancouver  X*  xam- 
way  Company,  for  the  sum  of  $19,059.02  now  due  un4^r  an 
unsatisfied  execution,  and  it  is  brought  against  the  d^:f  end- 
ants  as  shareholders  in  the  said  Tramway  Compat^a.^  in 
respect  of  the  amount  unpaid  on  the  stock  of  th©  said 
company,  held  by  each  of  the  defendants  in  a  sum  suflS.  client 
to  satisfy  the  said  debt  of  $19,059.02,  on  which  an  exec^xation 
under  the  said  judgment  had  been  returned  unsatisfied. 
The  case  was  argued  before  Drake,  J.,  and  judgment  ^5:iven 
on  29th  January,  1895,  for  the  defendants.  It  is  a^^^'ii^st 
this  judgment  and  order  that  the  plaintiffs  now  appea.1- 

The  one  short  question  of  the  case  is,  does  the  Railwat^^  -Act 

^ay 


Act, 

all 

any 

Jicld 

gent 

ed 

the 


with  all  its  compulsory  provisions  apply  to  the  Tra 
Company  ? 

If  it  does,  section  38  of  the  British  Columbia  Railwa^r* 
1890,  applies.     That  section  says  :  "  Every  shareholder 
be  individually  liable  to  the  creditors  of  the  said  Coira- 
to  an  amount  equal  to  the  amount  unpaid  on  the  stock: 
by  him,  for  the  debts  and  liabilities  of  the  Company  ^ 
until  the  whole  amount  of  his  stock  has  been  paid 
Then  follows  a  condition  making  the  liability  contii^ 
on  the  return  of  an  unsatisfied  fi,  fa.  (which  has  hapf> 
in  this  case)  and  a  provision  that  **  the  amount  due  or^ 
execution  shall  be  the  amount  recoverable  with  costs  ag" 
such  shareholder.'' 

If  section  38  does  not  apply,  then  the  Tramway  Com  J^^  • 
is  liable  to  be  wound  up  as  an  ordinary  joint  stock  comp^^-^ 
and  the  assets  collected  and  disposed  of  accordingly. 

The  British  Columbia  Act,  under  which  the  first  tramw^^// 
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or  as  it  is  there  called,  street  railway,  was  created,  was  Stat.    drakk,.i. 

B.C.  1890,  Cap.  65  the  Westminster  Street  Railway  Act,  1890.       1895. 

The   Company   thereby    created    and  incorporated    was    Jan.  29. 

empowered  to  construct,  etc.,  and  operate  a  single  or  double     ^^^'  ^' 

track  street  railway  with  all  necessary  switches,  etc.,  for  the  ^^court^^ 

passage  of  cars,  etc.,  adapted  to  the  same  upon  and  along       ~" 

the  streets  of  New  Westminster,  and  along  such  road  or 

^  Aug.  7. 

roads  adjacent  to  the  said  city  as  the  Chief  Commissioner       

1896 

of  Lands  and  Works  should   specify,   and  to  carry,  etc., 

Feb.  3. 

passengers  and  freight  upon  the  said  railway  by  the  force  ' 


or  power  of  animals,  or  by  electricity,  or  by  such  other      Edison 
motive  power  as  the  Company  might  deem  expedient,  and    Edmonds 
to  supply   electricity   for   lighting,  and   to   maintain    and 
construct  all  necessary  works,  buildings,   appliances  and 
conveniences  connected  therewith. 

By  section  13  the  Company  might  purchase,  lease,  acquire 
and  transfer  any  real  or  personal  estate  for  carrying  on  the 
operation  of  the  Company.  Then  came  a  power  (section  17) 
afterwards  acted  on,  for  the  Company  to  enter  into  agree-  Judgment 
ments  with  any  persons  or  corporations  then  having  or  creahk,  j. 
thereafter  to  acquire  the  power  to  construct  or  work  street 
railways  in  New  Westminster,  or  in  the  adjacent  districts, 
for  leasing  or  purchasing  their  rolling  stock,  or  for  making 
running  arrangements  or  amalgamating  with  any  such 
persons.  Section  18  contained  a  limitation  of  the  extent  of 
the  street  railway  to  a  point  five  miles  from  the  then  limits 
of  the  municipality,  which  I  believe  were  the  same  then  as 
they  now  are  in  1895.  This  street  railway  was  placed 
in  several  respects  under  the  control  of  the  City  Council. 

The  next  tramway  was  incorporated  under  Stat.  B.C,  1890, 
Cap.  67,  called  the  Westminster  &  Vancouver  Tramway 
Company's  Act,  1890,  the  preamble  declaring  it  was  for 
"  the  purpose  of  constructing  a  single  or  double  tramway 
between  New  Westminster  and  Vancouver,  and  for  obtaining 
power  to  carry  the  objects  of  the  Company  into  effect."  The 
Company  thereby  created  was  by  section  10  empowered  to 
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DRAKE,  J.  construct  and  operate  a  single  or  double  track  tramway 

1896.  with  all  necessary  switches,  etc.,  and  necessary  appliances 

Jan.  29.  upon  and  along  such  road  or  roads  between  the  limits  of 

^^'  ^'  the  said  cities  as  the  Chief  Commissioner  of  Lands  and 


DIVISIONAL  Works  should  specify,  etc.,  and  to  take  and  carry  passengers 
-— ■       upon  the  same  by  the  power  or  force  of  animals  or  such 

lovO» 

other  motive  power  as  the  Company  might  deem  expedient, 

and  to  maintain  and  construct  all  necessary  works,  etc.,  and 

conveniences  connected  therewith. 

By   section    12   the   Company   could   purchase,  hold  or 


Edison     acquire  and  transfer  any  real  and  personal  estate  necessary 
Edmonds    for  carrying  on  the  operation  of  the  Company.     By  section 
14  they  had  power  to  use  and  occupy  any  and  such  streets 
or  parts  of  any  streets,  roads  and  highways  in  or  between 
the  said  cities,  with  the  permission  of  the  Chief  Commis- 
sioner of  Lands  and  Works,  constituting  in  all  respects  a 
mere  tramway  Act.     This  was  followed  by  Stat.  B.C.  1891, 
Cap.  71,  an  amalgamating  Act.      This,  upon  the  petition  of 
Judgment    the  Companies,  amalgamated  the  two  Companies  into  one 
CREASE,  J.   Company  and  Corporation  and  granted  certain  powers  and 
privileges  which  were  required  by  the  amalgamation.     By 
this  each  of  the  two  Companies  is  to  have  the  powers  of  the 
other   Company  thereby   amalgamated,  taking   over  some 
additional  powers  to  those  which  they  already  possessed. 

Mr.  McPhillips,  for  the  plaintiffs,  in  an  elaborate  argument 
of  much  force  and  research,  referring  to  section  4  of  the 
B.C.  Railway  Act  of  1890,  contended  that  such  Act  applied 
prospectively,  when  not  otherwise  expressed,  to  every 
railway  created  under  a  special  Act  and  therefore  applied 
to  the  defendants,  and  that  not  being  otherwise  expressed 
in  the  Act  of  1891,  therefore  the  Railway  Act  applied.  But 
that  would  imply  that  the  defendants'  Company  is  a  railway 
in  the  full  ordinary  sense  of  the  word,  which  is  the  very 
point  now  to  be  determined,  and  appears  to  me  contrary  to 
the  interpretation  clause  of  Cap.  71,  1891,  Sec.  1,  which 
declares  that  the  word  "  railway  "  shall  include  "  tramway 
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or  street  railway,"   and  gives  point  to   the  definition  by  drake,  j. 

adding  the  words   **  the  Companies  hereby  amalgamated  1895. 

shall   mean     the    Westminster    &     Vancouver     Tramway  Jan.  29. 

Company  and  the  Westminster  Street  Railway  Company,"  ^^^'  ^' 


and  in  section  4  authorizes  the  amalgamated  Company  to  ^^coijrt^^ 

complete   the   lines  of  railway  already  constructed  or  in       7^ 

process  of  construction  which  were  not  ordinary  railway      . 

lines,  but  simply  the  street  railway  and  tramway  tliereby       

amals^anidted. 

Feb.  3. 
It  is  impossible  to  construe  an  Act  satisfactorily  without LJ 


at  the  same  time  keeping  in  mind  the  subject  and  circum-      Edison 
stances  to  which  its  provisions  are  intended  to  apply,  which    Edmonds 
are  necessarily  in  the  mind  of  the  Legislature  at  the  time 
of  the  passing  of  these  Acts. 

If  it  had  been  intended  by  the  Act  of  1891  to  turn  the 
tramway  and  street  railway  into  a  regular  railway,  which  it 
is  sought  now  to  construe  it,  so  as  to  make  the  Railway  Act  ' 
*PPb'  ^^  i*»  nothing  would  have  been  easier,  and  they  well 
know  how  to  do  it,  by  at  once  making  it  subject  mutatis  Judgment 
mutandis  to  the  Railway  Act,  and  that  appears  to  me  to  be  crkase,  j. 
the  weak  point  of  the  plaintiffs'  otherwise  forcible  argument. 
It  excludes  altogether  from  its  reasoning  all  the  facts  and 
actual  position  and  working  and  every  day  necessities  of 
the  Company  at  the  present  time,  and  selects  certain  isolated 
portions  of  the  Acts  relating  to  it  and  collateral  powers 
which  it  has  received  from  the  Legislature,  common  to 
other  tramways  in  British  Columbia,  and  at  the  same  time 
to  be  found  in  the  Railway  Act  as  applied  to  ordinary 
railways  created  by  special  Act,  and  then  looking  at  the 
question  in  the  abstract  and  arguing  backwards  conclude 
that  therefore  all  the  onerous  provisions  of  the  Railway 
Act,  fencing,  cow-catchers,  embankments,  crossings,  grades, 
railway  beds,  curves,  road-beds,  bridges,  engines,  carriages, 
returns,  financing  and  other  burdens  are  to  be  applied  to 
this  Tramway  Company  (for  if  one  applies  as  of  right  all  do) 
and  thus  bear  it  down  with  a  weight  particularly  inajiplic- 
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DRAKE,  J.    able  from  the  first  to  the  present  undertaking,  and  known 

1895.       by  the  Legislature  to  be  so. 

Jan.  29.         The  learned  counsel  for  the  defendants  cited  many  authori- 

Dec.  20.     ^Iqq  ^q  support  his  contention:  the  Tramways'  Act,  1870, 

DiviswNAL  [33  &  34  Vic.  (Imp.)  Cap.  78],  Sec.  3  ;  Bishop  v.  North,  12  L.J. 

— ■       Exch.  362,  dwelling  on  the  policy  of  the  law  as  affecting 

the  construction  of  the  Act,  and  the  Ontario  Street  Railway 
Aug.  7.  -^ 

Act,  1883.     He  also  referred  to  Wood  on  Railways,  pp.  1-2-3, 

and  Wharton's  Lexicon,  to  shew  that  the  tramways  were  for 
'         conveyance  of  traffic  along  a  road,  and  that  at  first  tramways 


Edison     could  not  take  land  ;   and  argued  that  here,  as  not  more 

v. 

Edmonds  than  one-third  or  one-half  of  the  line  runs  on  roads,  and  as 
power  was  given  to  the  Company  to  purchase  and  hold  land 
for  the  purposes  of  the  Company,  it  must  be  presumed  they 
would  use  the  power.  He  referred  to  Regina  v.  Newport 
Dock  Company,  31  L.J.M.C.  266,  a  case  in  which  it  was  held 
that  a  railway  constructed  by  a  dock  company  who  were 
owners  of  a  canal  used  as  a  railway  they  must  be  assessed 

Judgment   as  a  railway. 

CREASE,  J.  Great  Northern  Railway  Company  v.  Tahourdin,  13  Q.B.D. 
320,  was  cited  as  a  case  where  the  protection  afforded  by 
the  Railway  Companies'  Act,  1867  [30  &  31  Vic.  (Imp.)  Cap. 
127],  Sees.  3-4,  against  seizure  of  railway  plant  in  execution 
was  extended  to  two  dock  companies  which  established  a 
railway  communication  between  them,  under  statutory 
charter,  the  defendants  being  creditors  who  had  seized  the 
railway  plant  in  execution,  and  where  it  was  held  that  the 
Dock  Company  was  a  "Company''  within  that  Act,  although 
the  railway  was  merely  auxiliary  to  the  dock,  and  that  the 
railway  plant  belonging  to  it  was  protected  from  seizure  by 
section  4  ;  arguing,  therefore,  that  this  Tramway  Company, 
the  subject  of  the  present  appeal,  was  clothed  with  railway 
powers  which  brought  it  within  the  purview  of  the  British 
Columbia  Railway  Act  and  subjected  it  to  all  its  compulsory 
provisions,  and  among  others  of  section  38  of  that  Act. 
In  support  of  this  same  view  the  learned  counsel  cited  a 
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case  of  much  interest,  In  re  East  &  West  India  Dock  Com-  orakb,  j. 

pant/,  38  Ch.  D.  576.     There,  a  company,  formed  to  make  1895. 

a  dock  and  afterwards  authorized  by  a  Railway  Company's  Jan.  29. 

Act  to  make  a  line  through  its  own  property,  although  it  ^^'  ^' 

was  another  private  Act  of  another  company  which  did  this,  ^'court^^ 

was   held   to  be  a  Railway  Company  and  a  receiver  and  T7~i 
manager  was  appointed  to  the  whole  Company.     There  the 

question  for  decision  turned  upon  the  3rd  section  of  the  

1896 

Act  which  defined  the  companies  to  which  the  Act  applies, 
in  these  words  :  **  In  this  Act  the  term  *  Company '  means  a 


Railway  Company  ;  that  is  to  say,  a  company  constituted  by      Edison 
Act  of  Parliament,  or  by  certificate  under  Act  of  Parliament,    Edmoxdh 
for  the  purpose  of  constructing,  maintaining  or  working  a 
railway,  either  alone  or  in   conjunction   with   any   other 
purpose."    This  purpose  may  be  an  auxiliary  and  subsidiary 
and  not  the  principal  purpose  for  which  the  Company  is 
constituted.     That  "  constituted  *'  is  equivalent  to  "  estab- 
lished,*' and  any  Act  whether  original  or  subsequent  by 
which   the   Company   is    constituted    for   the   purpose   of  Judgment 
constructing,  maintaining  or  operating  a  railway  is  within   crbabb,  j. 
the  meaning  of  the  section. 

If  a  company  were  originally  incorporated  by 
Act  of  Parliament  for  the  purpose  of  constructing  and 
maintaining  a  canal,  and  by  a  subsequent  Act 
was  authorized  to  turn  the  canal  into  a  railway,  it  would  be 
a  company  constituted  for  the  latter  purpose  within  the 
meaning  of  the  enactment.  And  as  the  purpose  for  which 
a  company  is  incorporated  and  empowered  to  construct  a 
railway  is  ascertained  by  reference  to  the  power,  on  which 
Sir  George  Jessel,  in  Wilkinson  v.  Hully  etc,,  Railway  & 
Dock  Company^  20  Ch.  D.  323,  says,  "  every  work  which  the 
Company  is  empowered  to  do  is  a  purpose '*  it  is  the  power 
of  Parliament  which  confers  any  powers  it  likes  on  any 
company  it  likes — dock  and  railway  or  railway  and  dock — 
it  is  the  same.  But  this  case,  although  a  valuable  declara- 
tion of  law  where  railways  (as  is  ordinarily  understood  by 
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DRAKE,  J.    the  plain  meaning  of  the  term)  are  created  as  in  the  case 

1895.       cited  under  the  authority  of  Parliament  with  compulsory 

Jan.  29.     powers,   does  not  appear  to  me  to   govern  the  case  now 

Dec^  20.     before  us  on  appeal.     It  is  not  constituted  or  operated  as  a 

^^vmoNAL  railway,  but  moved  by  electricity.     It  has  grades  impossible 

TT7       to  a  railway,  and  curves  which  no  railway  could  safely  face. 

It  is  easily  and  instantly  stopped  without  risk  or  danger. 

It  carries  a  different  rail,  has  different  culverts  and  bridges. 

1896. 

A  break  at  the  power  house  throws  all  the  road  idle  until  it 

'         can  be  repaired,  and  although  it  could  be  made  to  carry 


Edison  steam  by  a  total  change  in  its  construction  and  yet  remain 
Edmonds  a  tramway — witness  the  recent  tramway  Acts  which  have 
passed  through  the  local  House — yet  it  is  more  easily  and 
cheaply  managed  as  a  tramway,  and  in  that  shape  is  of 
much  greater  benefit  to  the  public  than  if  weighed  down  by 
the  onerous  requirements  which  inevitably  accompany  a 
railway  proper,  and  would  practically  crush  it. 

It  is  needless  to  say  that  such  a  legal  point  as  that  now 
Judgment  raised  is  not  to  be  settled  by  any  argument  ab  inconvenientiy 
CREASE,  J.  but  by  the  plain  law  of  the  case.  But  still,  in  examining 
the  law  it  is  necessary  to  consider  the  plain  effect  of  it  on 
the  subject  to  which  the  Legislature  clearly  intended  it  to 
be  applied,  as  affording  a  legitimate  clue  to  what  was  in 
the  minds  and  intention  of  the  Legislature  in  the  prepara- 
tion of  any  Acts  on  the  subject. 

It  is  a  principle  of  construction  in  construing  statutes 
(as  in  Taylor  v.  Oldham,  4  Ch.  D.  405),  and  indeed  a  duty, 
to  interpret  them  as  we  find  them  literally  unless  prevented 
by  the  subject  or  the  context.  It  is  equally  a  duty  when 
the  subject  or  the  context  or  subject  matter  make  it  impera- 
tive to  do  so,  to  give  that  construction  which  most  closely 
carries  out  the  intention  of  the  Legislature,  nothing  more 
and  nothing  less. 

A  great  deal  of  difficulty  has  arisen  in  construing  the 
various  Acts  in  the  present  case,  from  not  bearing  in  mind 
the  difference  in  the  objects  and  mode  of   working  and 


1896. 
Feb.  3. 
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conditions  of  existence  between  tramways  or  street  railways    drakb,  j. 
and  ordinary  railways.     The  same  word  is  used  in  different       1895. 
senses.     The  present  tramway  or  street  railway,  for  at  least     Jan.  29. 
three-fourths  of  its  length,  goes  through  and  among  the     ^^^'  ^' 
streets  of  one  town  and  ends  in  the  streets  of  another  town,  "^^court^^ 
In  the  limits  of   either  municipality  it  passes  along  the       rzrr 
highway — the  intermediate  part  of  the  way  has  been  the      .       - 
subject  admittedly   of   voluntary   gift   and   not   been   the 
subject  of  expropriation  under  the  clauses  of  any  Act.     It 
is  also  on  several  important  points  under  municipal  control 
as  to  rate  of  speed,  fares,  etc.,  with  powers  to  make  certain     Edison 
civic  improvements  not  usual   in  ordinary  railway   Acts.    Edmonds 
The  Westminster  Street  Railway  Act,  1890  (Cap.  65),  is 
complete  of  itself  and  was  made  separate  from  the  British 
Columbia  Railway  Act,  1890. 

The  two  companies  were,  as  I  have  shewn,  incorporated 
by  Stat.  B.C.  1890  (private),  Cap.  67,  as  the  Westminster 
&  Vancouver  Tramway  Company,  to  construct  and  operate 
a  single  or  double  track  along  such  of  the  roads  between  Judgment 
Vancouver  and  New  Westminster  as  the  Chief  Commissioner  orkase,  j. 
of  Lands  and  Works  should  specify.  For  the  purpose  of 
carrying  out  the  objects  of  these  Companies  the  Westminster 
Street  Railway  and  the  Westminster  &  Vancouver  Tram- 
way Company  were  amalgamated  by  Stat.  B.C.  1891  (private). 
Cap.  71,  under  the  title  of  the  "  Westminster  and  Vancouver 
Tramway  Company.'' 

It  has  been  a  special  object  of  the  plaintiffs  throughout 
the  discussion  to  avoid  taking  into  account  the  state  and 
circumstances  of  the  several  tramway  or  street  railway 
companies  with  which  the  local  Parliament  has  had  to 
deal,  and  which  they  must  have  had  in  their  view  when 
legislating  on  the  subject,  or  the  two  city  Companies  now 
combined  into  one  Tramway  Company  could  not  have  had 
its  present  existence.  No  one  using  it  could  for  one  moment 
consider  it  a  railway,  other  than  in  the  sense  in  which  a 
tramway  is  a  railroad  whereon  passengers  alone  are  com- 
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DRAKE,  J.  monly  carried  from  point  to  point  in  carriages  or  trams 

1895.  impelled  along  parallel  lines  of  rails,  in  the  present  instance 

Jan.  29.  by  electricity,  a  motive  power  at  present  peculiar  to  tram- 

^^^'  ^'  ways — never  used  as  yet  I  believe  on  railways  proper — 


i>ivi8ioNAL  although  as  a  matter  of  right  tramways  and  railways  have 
—-       the  power  to  use  whatever  motive  power  they  may  find  most 

lo9o. 

useful.     And  there  the  parallel  ends. 
Aug.  7.  '■ 

Much  stress  was  laid  by  the  plaintiffs  on  the  interpretation 

clause  of  this  Act,  which  declared  that  unless  the  context 
'         required  a  different  interpretation  the  word  "  railway  "  in 


Edison  that  Act  should  include  "  tramway  or  street  railway,"  as 
Edmonds  constituting  the  Company  on  their  own  petition  a  railway, 
as  they  contend,  in  all  senses  of  the  word.  The  word 
"  railway  "  first  comes  up  in  connection  with  that  line  in 
this  Act,  and  the  explanation  seems  to  me  clear  from  the 
remainder  of  the  sentence — where  the  words  "  the  Com- 
panies hereby  amalgamated "  are  declared  to  mean  the 
Westminster  &  Vancouver  Tramway  Company  and  the 
Judgment  Westminster  Street  Railway  Company. 
CBBABB,  J.  As  it  was  very  inconvenient  to  repeat  the  names  of  these 
two  Companies  where  separate  reference  to  them  was 
required,  the  two  names  were  merged  into  the  name  of  the 
railway,  which  answered  very  well  as  representing  either 
tramway  or  street  railway,  just  as  the  context  of  the  Act 
might  require.  And  point  is  given  to  this  construction  at 
the  end  of  the  interpretation  clause.  Section  1  of  the  West- 
minster &  Vancouver  Tramway  Company  Amalgamation 
Act,  1891,  where  it  is  further  explained  that  the  words 
"  Company  hereby  amalgamated ''  shall  mean  such  one  of 
the  last  named  Companies  as  the  context  may  require.  And 
this  construction  and  use  of  the  word  **  railway ''  in  the  Act 
of  1891,  as  applied  either  to  the  tramway  or  street  railway, 
is  borne  out  by  an  inspection  of  the  various  clauses  of  the 
Act,  vide  sections  4,  5,  6  and  8 ;  section  9  which  was  cited  by 
the  plaintiffs  as  an  inferential  proof  that  the  stock  not 
paid   up   was  subject  to  assessments,  and  that  section  38 
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of  the   British  Columbia   Railway   Act,   1890,  would   also  drake,  j. 
apply  iiiferentially,  does  not  seem  to  me  to  warrant  that       1895. 

conclusion.  Jan.  29. 

The  Legislature,  while  legislating  and  knowing  very  well  ^^'  ^' 


how  to  effect  its  object  by  appropriate  wording,  would  never  ^^Xqurt^^ 

have  left  such  a  point  as  that  to  the  construction  of  a  — — 
collateral  inference,  especially  as  the  share  capital  was  not 

to  be  called  up  all  at  once,  but  to  be  raised  for  the  purposes  

•  1896 

of  the  Company  as  work  progressed  by  calls  or  assessments 

on  the  call  paying  shares,    as  in  other  companies.     The  ' 


whole   land   has   already   been   obtained,    partly    by    the      Edison 
permission  of  the  Chief  Commissioner  of  Lands  and  Works    Edmonds 
and  the  Municipalities,  and  partly  by  the  consent  of  parties 
without  payment.     The  portion  not  granted  by  the  Chief 
Commissioner  of  Lands  and  Works  was  obtained  by  purchase, 
not  expropriation. 

Section  10,  which  in  its  references  to  the  said  works  and 
the  said  street  tramway  or  tramways  shews  what  was  in  the 
mind  of  the  Legislature  in  enacting  that  clause,  and  it  is  a  '  of 
legitimate  construction  according  to  the  plain  meaning  of  ^^■^**'»^' 
the  words  that  section  10  gave  legal  sanction  to  the  authority 
which,  judging  from  the  wording  of  the  creating  Acts  of 
1890,  the  Chief  Commissioner  of  Lands  and  Works  had 
assumed  when  he  finally  laid  out  the  present  line  between 
the  two  cities,  and  in  that  and  sections  11  and  12  conferred 
on  the  amalgamated  Companies  powers  which  suited  it  as 
a  tramway  company  without  converting  it  into  a  railway  in 
the  ordinary  sense  of  the  word,  weighting  it  down  with  the 
compulsory  provisions  and  sections  of  the  Railway  Act  of 
1890. 

The  Dominion  Legislature  recognizes  a  distinction  between 
a  tramway  and  a  railway  proper.  In  a  case  in  the  Exchequer 
Reports  (Can.)  Vol.  IV.  p.  262,  recently  called  to  my  attention, 
Toronto  Street  Railway  Company  \,  The  Queen,  the  distinction 
between  a  tramway  or  street  railway  like  the  present  and 
the  ordinary  railway  under  the  compulsory  sections  of  the 
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DRAKE,  j>    Railway  Acts  is  very  clearly   drawn  and   appears  to  me 

1895.       conclusive. 

Jan.  29.         The  plaintiff  indeed  inferred  from  the  Railway  Amend- 

^^'  ^-     ment  Act  of  1893  (Can.)  Sec.  1,   that  before  that  Act  a 

^^cmjRT^^  tramway  was  dealt  with  as  a  railway,  and  there  has  been 

1M5        no  such  statutory  exception  here.       But  to  me  it  appears 

.  capable   of  quite   a  different  construction,    for    it   shews 

the  Dominion  Legislature  recognizes  a  marked  difference 

between  a  tramway  and  a  railway,  when  in  section  1  it 
makes  provision  against  a  railway  being  intersected  by  a 


Edison  tramway.  It  shews  also  that  the  Railway  Committee  of 
Edmonds  Canada  do  not  recognize  a  tramway  as  a  railway.  The 
British  Columbia  General  Municipal  Act  of  1892  treats  a 
tramway  as  distinct  from  a  railway  ;  so  that  there  also  the 
British  Columbia  Legislature  recognizes  the  difference 
between  a  tramway  and  a  railway. 

On  consideration,  therefore,  I  am  of  opinion  that  the 
Acts  creating  this  amalgamated  tramway  and  street  railway 
Judgment  have  regarded  it  throughout  as  a  tramway  company,  and 
CRKASE,  J.  ^^^^  entirely  distinct  from  a  railway  pure  and  simple  created 
such  by  a  special  railway  Act.  And  this  although  certain 
provisions  useful  for  the  tramway  are  imported  from  the 
railroad  Acts  for  convenience  sake  into  the  management  of 
the  tramways  ;  but  as  might  have  been  expected,  at  least 
in  the  view  I  take  of  the  case,  this  has  been  misapprehended 
by  the  plaintiffs,  from  the  use  of  the  same  wording  in  the 
clauses  imported  into  the  tramway  Acts  as  that  contained 
in  the  public  railway  Act,  from  which,  for  convenience, 
they  are  taken. 

For  instance,  the  British  Columbia  Railway  Act  Amend- 
ment Act,  1893,  has  for  its  object  undoubtedly  to  protect 
mortgagees  and  debenture  holders  whether  of  British  or 
foreign  corporations,  for  all  which  it  makes  suitable  regu- 
lations. At  the  same  time,  to  shew  that  it  does  so  for  the 
purpose  of  that  Act  and  no  further,  it  enacts  that  street 
railways  and  tramways  shall  be  guided  by  clauses  6,  7,  8  &  9. 
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I  use  the  words  *'no  further  than  that  Act/'  because  the  drake,  j. 

words  in  section  9,  "  the  reference  in  this  Act,"  confine  the  1895. 

application  to  that  Act,  which  is  merely  an  addition  to  the  Jan.  29. 

principal  Act,  which,  as  counsel  for  the  defendants  pointed  ^^^'  ^' 

out,  is  not  a  variation  of  the  principal  Act  save  in  the  sub-  divisional 

stitution  of  one  single  clause,  the  application  of  which  is  -— 
obvious.     It  is  a  presumption  of  law  that  the  Legislature 

does  not  intend  to  make  any  alteration  in  the  law  beyond  

what  it  explicitly  declares,  either  in  express  terms  or  by 

unmistakeable  implication ;  or,  in  other  words,  beyond  the  * 


immediate  scope  and  object  of  the  statute,  per  Trevor,  J.,     Edibon 
in  Arthur  v.  Bokenham,  11  Mod.  150.     In  all  general  matters    Edmomus 
beyond,  the  law  remains  undisturbed. 

'It  is  in  the  last  degree  improbable  that  the  Legislature 
would  overthrow  fundamental  principles,  infringe  rights, 
or  depart  from  the  general  system  of  law,  without  pressing 
its  intention  with  irresistible  clearness,  U.  S.  v.  Fishier ,  2 
Cranch  (U.S.R.)  390.  And  to  give  any  such  effect  to  general 
words,  simply  because  in  their  widest,  and  perhaps  natural.  Judgment 
sense  they  have  that  meaning,  would  be  to  give  them  a  crbask,  j. 
meaning  in  which  they  were  not  really  used,  Endlich- 
Maxwell  on  Statutes,  Ed.  1888,  p.  96  ;  and  that  I  consider  is 
the  case  here. 

Had  the  Legislature  intended  that  the  Tramway  Acts 
should  have  been  governed  by  the  Railway  Act,  they  would 
have  "expressed  their  intention  with  irresistible  clearness." 
They  have  not  done  so,  and  I  am  bound  by  the  intention 
which  they  have  expressed,  as  gathered  from  their  legisla- 
tion on  the  subject. 

Had  the  Acts  affecting  the  tramways  created  them 
ordinary  railways,  there  would  have  been  no  necessity  for 
importing  into  them  specific  clauses  drawn  from  the  British 
Columbia  Railway  Act.     It  would  have  applied  at  once. 

For  these  reasons  I  am  of  opinion  that  the  Railway  Act 
does  not  apply  to  tramways  or  street  railways,  and  consider 
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DRAKB,  J.  that  the  judgment  of  the  Court  below  should  be  sustained' 

1896.  with  costs. 

Jan.  29.  Walkem,  J.,  concurred. 

Dec.  20.  '     ' 


^'couRT.^^      McCreight,  J.  :     In  this  case  the  learned  Trial  Judge 

jgg5        apparently   rested    his   judgment   that   the   defendants  as 

Aug.  7.      shareholders   in   the   Company  constituted   by  the  West- 

"^       minster   &   Vancouver  Tramway  Company  Amalgamation 

Act,  Stat.  B.C.  1891  (private),  Cap.  71,  as  well  as  previous 

Acts,  could   not  be  made  liable  to  the  plaintiff  Company 


^l  ^  under  section  38  of  the  British  Columbia  Railway  Act,  1890, 
Edmonds  ^j^  ^.j^^  ground  of  a  distinction  between  a  railway  company 
and  a  tramway  company  ;  and  he  seems  to  have  considered 
that  that  Act,  whilst  applying  to  railroads,  has  no  applica- 
tion, at  least  as  regards  section  38,  to  a  tramway  company. 
But  the  real  question,  as  it  seems  to  me,  is,  what  is  the 
liability  in  respect  of  the  payment  of  debts  which  the 
Legislature  intended  to  cast  upon  the  Company  under  the 
Judgment  ^^^  ^f  139^^  ^  ^  ^y^^  Westminster  &  Vancouver  Tramway 
MccRKOHT,  J.  Company  Amalgamation  Act,  supraf  and  whether  it  must 
not  be  inferred  from  the  two  Acts  of  1890  and  1891  that 
the  Legislature  intended  that  section  38  at  all  events  of  the 
British  Columbia  Railway  Act,  1890,  should  apply  to  the 
said  Company  ? 

It  may  be  convenient  to  deal  first  with  the  Westminster 
A  Vancouver  Tramway  Company  Amalgamation  Act,  1891. 
After  section  6,  which  describes  the  amount  of  the  stock 
of  the  amalgamated  Companies,  its  division  and  tenure  by 
the  shareholders,  we  proceed  to  section  9,  which  I  transcribe 
as,  whilst  short,  it  seems  to  me  to  throw  much  light  on  the 
question  of  the  application  of  section  38  of  the  British 
Columbia  Railway  Act,  1890 : 

"  The  Directors  of  the  Company  may  make  and  issue  as 
paid-up  stock,  shares  in  the  Company,  whether  subscribed 
for  or  not,  and  may  agree  for  the  sale  of  such  stock,  or  any 
part  thereof,  at  such  price  as  they  may  think  fit,  and  may 


1895. 
Auk.  7. 

1896. 
Feb.  3. 
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select  or  hand  over  paid-up  stock  or  bonds  in  the  payment    drake,  j. 
of  the  right  of  way,  plant,  rolling  stock,  or  materials  of  any       1895. 
kind,  and  also  for  the  services  of  contractors,  engineers,  or    Jan.  29. 
other  persons  employed  by  the  directors,  and  such  paid-up     ^^'  ^' 
stock  shall  not  be  subject  to  assessments."  ^^court^^ 

This  section,  and  especially  the  last  part  of  it,  seems  to 
me  to  shew  by  necessary  imphcation  that  shares  in  the 
Company  are,  as  one  would  ordinarily  expect,  intended  by 
the  Legislature  to  be  generally  subject  to  assessments,  and 
I  know  of  no  provision  by  which  this  can  be  carried  out, 
at  least  as  far  as  creditors  are  concerned,  except  section  38  Edison 
of  the  British  Columbia  Railway  Act,  1890.  Edmonds 

Again,  the  interpretation  clause,  section  1,  of  the  West- 
minster &  Vancouver  Tramway  Company  Amalgamation  Act, 
1891,  which  says  the  word  "railway*'  shall  include  "tram- 
way" or  "  street  railway,"  and  the  remainder  of  the  section 
indicates  that  no  material  distinction  was  intended  between 
railway  and  tramway — see  also  sections  4  and  10,  applying 
the  powers  of  expropriation  given  by  the  British  Columbia  Judgment 
Railway  Act,  1890  ;  and  here  I  must  quote  the  language  of  mccbeiqht,  j. 
Cotton,  L.J.,  In  re  East  <fc  West  India  Dock  Companyy  38 
Ch.  D.  576,  at  pp.  591  and  592,  where  he  says:  "In  my  opinion 
if  there  is  a  company  which  depends  for  its  constitution  on 
Acts  of  Parliament,  then  if  it  has  statutory  powers  of  con- 
structing or  working  a  railway,  it  is  a  company  constituted 
by  Act  of  Parliament  for  the  purpose  of  constructing  or 
working  a  railway."  The  judgment  of  Fry,  L.J.,  at  pp. 
593  and  594  seems  also  to  be  instructive  as  shewing  that  the 
powers  of  the  Company  are  of  importance,  as  shewing 
whether  it  is  a  railway  company  or  not.  Now,  under 
section  10,  without  even  reference  to  the  Act  of  1890, 
except  as  therein  alluded  to,  the  Company  might  have 
made  a  railroad  from  New  Westminster  to  Vancouver, 
taking  all  the  land  required  on  the  most  convenient  line 
and  have  worked  such  railway  in  a  way  not  differing  from 
the  corresponding  line  of  railway  between  New  Westminster 
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DRAKE  J.  and  Vancouver  which  passes  by  the  Junction.    The  remain- 

1895.  ing  sections  of  this  Act  of  1891  seem  to  me  also  to  avoid 

Jan.  29.  any  kind  of  distinction  between  railroad  and  tramway. 

Dec.  20.  There  was  of  course  no  evidence  before  Mr.  Justice  Drake, 


DIVISIONAL  and  he  seems  to  have  assumed  that  the  Legislature  intended 
— -       that  the  tramway  should  be  constructed  between  New  West- 

lo9d. 

minster  and  Vancouver  along  the  highway  between  the  two 
— '-  '     cities  and  that  it  was  in  fact  so  constructed,  but  authentic 

1896 

maps  in  the  Land  Office,  I  believe,  shew  that  twenty  or 
*      twenty-five  per  cent,  of  the  line  only  runs  along  highways, 


Edtbon     and  section  10  of  the  Act  of  1891  evidently  negatives  any 
EDHOKD8    such   intention  as  to  the  construction  of   the  line  on  the 
part  of  the  Legislature. 

Again,  on  turning  to  the  British  Columbia  Railway  Act, 
1890,  it  is  apparent  that  it  makes  no  distinction  between 
railways  and  tramways.  Perusal  of  the  powers  given,  see 
especially  section  9,  sub-sections  6  and  7,  the  former  of  which 
contemplates  the  railway  being  worked  by  steam,  electricity. 
Judgment  etc.,  etc.  The  plans  and  surveys — sections  10  and  11  as 
mccrsigbt,  j.  to  lands  and  their  valuation,  section  20  as  to  arbitration, 
section  21  as  to  mines,  section  30  as  to  fences,  section  31  as 
to  tolls,  sections  32-37  as  to  the  internal  management  of  the 
Company — are  all  in  their  nature  equally  applicable  to 
railroads  and  tramways,  and  neither  the  one  Company  or 
the  other  could  carry  on  their  business  or  discharge  their 
duties  without  some  such  legislation.  Most  of  the  remainder 
of  the  Act  reads  to  the  same  effect.  No  doubt,  a  railroad 
worked  by  locomotives  and  a  tramway  worked  by  electricity 
will  require  some  different  legislation  in  minor  details, 
owing  to  the  different  nature  of  the  agent  employed  in  the 
working  of  the  line;  but  why  the  creditors  of  the  former 
should  be  able  to  invoke  section  38  to  enforce  payment  of 
their  debts  and  the  creditors  of  the  latter  be  left  without  the 
same  redress  (for  I  gather  the  Winding-Up  Act  of  Canada 
would  apply  in  neither  case,  certainly  not  in  the  present 
case  of  a  railroad  or  tramway  company  constituted  by  Act 
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of  the  Provincial  Legislature),    why  this  should  be,  and  drake,  j. 
so  much  to  the  detriment  of  creditors,  it  would  be  very       1895. 

diflScult  to  give  any  tolerable  reason.     I  refer  to  Maxwell  Jan.  29. 

on  Statutes,  p.  179,  Ed.  1875,  title  "  Presumption  against  ^^'  ^' 

intending  injustice  or  absurdity,"   and   see    The  Duke   of  ^^^qu^t^^ 
Buccleuchy  15  Prob.   Div.  96 ;    Queen  v.  Judge  of  City  of       ~— 

London  Court  (1892)  1  Q.B.  301  \    The  Alma,  5  Exch.  D.  ^^    ' 
230,   and  Yates  v.    The  Queen.   14   Q.B.D.   657-60-62-65  ;       — ' 

1896 

Ex  parte  OraveSy  19  Ch.  D.  5.     In  short,  I  believe  the  British 
Columbia  Railway  Act,  1890,  was  intended  to  apply  to  a 


line  of  this  description,  and  the  same  was  intended  by  the      Edison 
Amalgamation  Act  of  1891.  Edmonds 

I  do  not  think  any  amendment  of  the  statement  of  claim 
is  required,  as  the  whole  case  mainly  appears  on  the  two 
Acts  of  1890  and  1891,  respectively,  nor  would  it  probably  judgment 
have  been  suggested  but  for  the  apparent  mistake  of  the  mcceuqbt.  j. 
Trial  Judge  in  thinking  the  line  was  to  run  and  did  run  in 
its  whole  course  along  streets  or  highways. 

I  think  the  decision  must  be  reversed,  and  as  usual,  with 
costs. 

Appeal  dismissed  with  costs. 

After  the  above  judgment,  the  defendants  applied  to 
Drake,  J.,  under  Supreme  Court  Rule  234,  for  an  order 
dismissing  the  action,  upon  the  ground  that  it  was  substan- 
tially disposed  of  by  the  decision  of  the  point  of  law. 

The  same  counsel  appeared.     Drake,  J.,  made  an  order  Statement, 
dismissing  the  action  accordingly. 

The  plaintiff  Company  brought  an  appeal  to  the  Divisional 
Court  upon  the  grounds  :  (1)  that  the  point  of  law  was 
wrongly  decided,  and  (2)  that  its  decision  did  not  dispose 
of  the  action  ;  which  appeal  was  heard  before  Davie,  C.J., 
McCreiqht  and  Walkem,  JJ.,  on  24th  January,  1896. 

E.  P.  Davis,  Q.  C. ,  and  L,  P.  Duff,  for  the  defendants,  objected   ^ 
that  the  question  of  law  decided  by  Dr^vke,  J.,  and  the  former 
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DRAKE,  J.    Divisional  Court,  was  not  open  for  discussion,  but  that  this 

1896.       Court  was  concluded  by  the  judgment  of  that  Court,  and 

Jan.  29.     that  the  only  question  open  to  the  plaintiff  Companj'  upon 

^^'  ^'     this  appeal   was  whether    the    decision   of   the    point   of 

niviMONAL  law   substantially   disposed   of   the   action,    involving  the 

question  of  whether  the  plaintiff  could  maintain  the  action 

outside  of  the  operation  of  section  38  of  the  Railway  Act, 
— - '  e.  g.  by  the  private  Acts  of  the  Company,  sections  3  of 
^^'       Caps.  65  &  67  of  1890. 

The  Court  without  then  deciding  that  point  desired  the 


Edibon     argument  over  the  whole  question  to  proceed. 

Edmonds  L,  0.  McPhillip8,  Q.C.y  and  A.  E.  McPhillips,  for  the 
appeal :  Section  38  of  the  General  Railway  Act,  B.C.  1890, 
(a)  applies  to  the  Tramway  Company  by  virtue  of  section  4  ; 
(6)  by  sub-section  2  of  section  5,  "the  Company"  shall 
mean  the  company  or  party  authorized  by  the  special  Act 
to  construct  the  railway;  and  by  sub-section  11,  "the 
Railway"  shall  mean  any  railway  which  the  Company  has 

Argument,  authority  to  construct  or  operate.  By  the  private  charter 
of  the  Company,  1891,  Cap.  71,  Sec.  1,  amalgamating  the 
New  Westminster  &  Vancouver  Tramway  Company  with 
the  New  Westminster  Street  Railway  Company,   "  In  the 


Note  (a)  "  38.  Every  shareholder  shall  be  individually  liable  to 
the  creditors  of  the  Company  to  an  amount  equal  to  the  amount  unpaid 
on  the  stock  held  by  him,  for  the  debts  and  liabilities  of  the  Company, 
and  until  the  whole  amount  of  his  stock  has  been  paid  up ;  but  sliall 
not  he  liable  to  an  action  therefor  before  an  execution  against  the 
Company  has  been  retm-ned  unsatisfied  in  whole  or  in  part,  and  the 
amount  due  on  such  execution  shall  be  the  amount  recoverable  with 
costs  against  such  shareholder." 

Note  (b)  *  *4.  Where  not  otherwise  expressed,  this  and  the  foUowing 
sections  to  section  44  inclusive,  shall  apply  to  evevy  railway  which  is 
subject  to  the  legislative  authority  of  the  Legislature  of  this  Province, 
and  is  authorized  to  be  constructed  by  any  special  Act  passed  during 
this  present  Session,  or  after  this  Act  takes  effect ;  and  shall  also  apply 
to  every  railway  company  which  shall,  within  six  months  after  the 
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interpretation  of  this  Act,  unless  the  context  shall  require  drake,  j. 
a  different  interpretation,  the  word  railway  shall  include       1895. 

tramway  or  street  railway."     By  section  4  ibidy  "  the  Com-  jan.  29. 

pany  shall  be  and  is  hereby  authorized  to  maintain  and  ^^^-  20. 


complete   the   lines   of  railway   already  constructed,"    see  divisional 
sections  11,  12,  13,14.     **The  Company  is  authorized  to       

18d5 

contract,  etc.,  with  any  other  railway  company."    The  word 
railway  is  the  wider  term  and  includes  a  tramway,  and  such        "^'  ' 
being  its  known   signification   the  Legislature   if  it   had       ^^^' 
intended  to  exclude  tramway  companies  could  have  done  *  ^' 

so,    Toronto  Street  Railway  Co.  v.  T?ie  Queen,  4  Ex.  (Can.)     Edison 
262,  at  p.  268.     By  section  15,  both  the  Westminster  Street    Edmondb 
Railway  and  the  Vancouver  &  New  Westminster  Tramway 
are  referred  to  as  the  said  railways. 

The  General  Railway  Act  applies  notwithstanding  the 
special  provisions  in  the  special  Act,  Ont.  &  Sault  Ste.  Marie  Argument. 
Ry.  V.  CP.R.y  14  Ont.  432.  As  to  the  construction  of  the 
word  railway.  Re  East  &  West  India  Dock  Co.,  38  Ch.  D. 
576,  at  p.  585,  Cotton,  L.J.,  at  p.  590;  Qreat  Northern  Railway 
Co.  V.  Tahourdin,  13  Q.B.D.  320  ;  Reg.  v.  New  Port  Dock  Co. 
31  L.J.M.C.  266  ;  Ex  parte  Zebley,  30  N.B.  130,  Palmer,  J., 
at  p.  134. 

Under  section  3  (c)  of  Caps.  65  &  67  of  1890  (private 


passage  of  this  Act,  elect  to  become  subject  to  this  section  by  serving  a 
written  notice  of  such  election,  under  its  seal,  upon  the  Provincial 
Secretary,  whose  duty  it  shall  be,  at  the  expense  of  the  Company,  to 
publish  notice  of  such  election  in  the  British  Columbia  Gazette  for  at 
least  four  consecutive  issues  immediately  subsequent  to  such  election  ; 
and  this  Act  shall  be  incorporated  with  every  such  special  Act ;  and 
all  the  clauses  and  provisions  of  this  Act,  unless  they  are  expressly 
varied  or  excepted  by  such  special  Act,  shall  apply  to  the  undertaking 
and  shall,  as  well  as  the  clauses  and  provisions  of  every  other  Act 
incorporated  with  such  special  Act,  form  part  of  such  special  Act  and 
be  construed  together  therewith  as  forming  one  Act." 

Note  (c)  "3.  No  shareholder  in  the  said  Company  shall  be  in  any 
manner  liable  or  charged  with  the  payment  of  any  debt  or  demand 
due  by  the  said  Company  beyond  the  amount  of  his,  her,  its,  or  their 
subscribed  share  or  shares  in  the  capital  stock  of  the  said  Company.' 


n 
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DBAKB,j.  charter  of  the  Company),  the  shareholders  are  by  inference 

1895.  declared  liable  to   contribute   apart  from  the  section  38, 

Jan.  29.  8upra. 

^^'  ^'  E.  P.  Davis,  Q.C.,  and  Z.  P.  Duff,  contra 

DIVISIONAL 
COURT. 

~7  Cur,  adv.  vulL 

1895. 

Auk.  7. 
— -  February  3,  1896. 

1  BOA 

Davie,  C.J. :     The  appellants  (plaintiffs)  are  judgment 
'         creditors    of    the    Westminster    &    Vancouver    Tramway 


Edison  Company,  and  the  question  in  this  action  is  whether,  as 
Edmonds  individual  shareholders  in  the  Company,  the  defendants 
are  liable  upon  the  Company's  failure  of  assets  to  contribute 
to  the  extent  of  their  unpaid  up  stock  towards  the  debts  of 
the  Company.  It  is  argued  that  such  liability  attaches 
both  under  section  38  of  the  British  Columbia  Railway  Act, 
1890,  and  also  by  virtue  of  section  3  of  chapter  65  and 
chapter  67  Stat.  B.C.,  53  Vic.  (1890)  private,  under  section 
38  British  Columbia  Railway  Act,  1890,  because  the 
tramway  of  the  defendant  Company  is  in  fact  a  railway, 
Judgment  or  at  least  that  the  Company  had  power  to  construct  a 
DAVIE  C.J.  railway,  and  that  therefore  section  38,  enacting  that  every 
shareholder  shall  be  individually  liable  to  the  creditors  of 
the  Company  to  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him  for  the  debts  and  liabilities  of  the 
Company  applies,  and  under  these  sections,  3,  on  the  ground 
that  the  negative  words  used  in  such  sections  create  an 
obligation  to  contribute.  The  point  of  law  arising  upon 
section  38  was,  so  far  as  related  to  the  defendants  Ewen  and 
Elliott,  by  order  of  Judge,  dated  15th  January,  1895, 
set  down  to  be  argued  on  22nd  January,  1895,  and  was 
argued  accordingly  before  Mr.  Justice  Drake,  pursuant  to 
Supreme  Court  Rule  233,  which  provides  that  any  party 
shall  be  entitled  to  raise  by  his  pleadings  any  point  of  law, 
and  any  point  so  raised  shall  be  disposed  of  by  the  Judge 
who  tries  the  case,  at  or  after  the  trial,  provided  that  by 
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consent  of  the  parties  or  by  the  order  of  the  Court  or  a  drake,  j. 

Judge,  the  same  may  be  set  down  for  hearing  and  disposed  ia95. 

of  at  any  time  before  the  trial.  Jan.  29. 

The  Judge,  on  2nd  February,  pronounced  the  following  ^^'  ^' 

judgment :    "  It  is    hereby    ordered    and    adjudged    that  ^^Jqurt^^ 

the  British  Columbia  Railway  Act,  1890,  does  not  apply  to  —7 
a  tramway  or  street  railway,  and  that  the  issue  of  the  law 

raised  in  the  pleadings  and  set  out  in  the  record  herein  — '-  * 

1896 

(as  to  whether  or  not  section  38  of  the  British  Columbia 
Railway  Act,  1890,  applies  to    the    said    Westminster  &       ^  *    ' 


Vancouver  Tramway  Company)  be  and  the  same  is  hereby      Edison 
found  in  favour  of   the   defendants.     And   it   is   further    Edmonds 
ordered  and  adjudged  that  the  costs  of  and  incidental  to  the 
trial  of  the  said  issue  of  law  be  paid  by  the  plaintiffs  to  the 
defendants  appearing  on  the  said  trial." 

An  appeal  was  taken  from  Mr.  Justice  Drake's  decision 
to  the  Divisional  Court    (coram   Crease,   McCreight  and 
Walkem,  JJ.),  which  by  a  majority  judgment  affirmed  Mr. 
Justice  Drake's  judgment,  and  on  the  same  ground,  viz :  judgment 
that  the  Railway  Act  had  no  application  to  tramways.     Mr.   j^j^y^  ^j^ 
Justice  McCreioht  dissented,  holding  the  contrary  view. 

Notice  of  motion  was  then  given  by  the  defendants  and 
heard  before  Mr.  Justice  Drake,  to  dismiss  the  action  on 
the  ground  that  the  decision  of  the  point  of  law  substantially 
disposed  of  the  whole  cause  of  action,  and  the  learned  Judge 
adopting  this  view  gave  judgment  on  20th  December,  1895, 
dismissing  the  action  with  costs. 

From  the  last  mentioned  judgment  the  present  appeal 
has  been  brought,  and  is  sought  to  be  sustained,  not  only 
by  sections  3  of  chapters  65  &  67,  Stat.  B.C.  1890  (private), 
but  on  the  ground  already  debated  on  the  previous  motion 
that  the  Railway  Act  applies  to  tramways. 

Mr.  DaviSy  for  respondents,  urged  that  such  ground  was 
not  open  to  appellants  on  account  of  the  previous  judgment 
which  remains  unappealed  from  ;  in  other  words,  that  the 
point  is  res  judicata^  although  Mr.  Davi%  objected  to  the  use 
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DRAKE,  J.    of  such  expression.     To  ascertain  the  effect  of  a  decision  of 

1895.       the  Divisional  Court  it  is  necessary  to  refer  to  the  constitu- 

Jan.  29.     tion  of  that  tribunal,  which  we  find,  by  sections  59-60,  et 

^^-  ^'     seq.  C.S.B.C.  (1888)   Cap.  31,  is  confined  to  interlocutory 

^ivraioNAL  matters,  including  the  granting  of  new  trials  and  certain 

~~       other  specified  subjects.     The  Full  Court,  being  the  last 

Court  of  Appeal  to  which  final  judgments  are  to  be  taken, 

and   the   Divisional   Court,  respectively,  have  concurrent 

jurisdiction  in  interlocutory  matters,  section  60  enacting 
that  the  Divisional  Court  shall,  in  the  exercise  of  its  juris- 


Edison  diction  concurrently  with  the  Full  Court,  have  all  the 
Edmonds  powers  and  authorities  held  and  exercised  by  the  Full 
Court  in  interlocutory  matters,  and  its  judgment  shall  be 
deemed  a  judgment  of  the  Full  Court,  and  shall  be  executed 
and  carried  out  as  such,  and  no  appeal  shall  lie  from  the 
judgment  of  such  Court  to  the  Full  Court. 

By  the  Supreme  and  Exchequer  Court  Act,  section  24  (a) , 
an  appeal  lies  to  the  Supreme  Court  of  Canada  from  all 
Judgment  final  judgments  of  the  highest  Court  of  final  resort  in  any 
DAviK,  C.J.  Province,  and  no  appeal  shall  lie  to  the  Supreme  Court  but 
from  the  highest  Court  of  last  resort  having  jurisdiction  in 
the  Province.  It  would  appear,  therefore,  and  bearing  in 
mind  the  judgment  in  Morris  v.  London  &  Canadian  Co.y 
19  S.C.R.  434,  that  no  appeal  lies  to  the  Supreme  Court  of 
Canada  from  the  Divisional  Courts  of  the  Provinces,  for 
there  cannot  be  two  highest  Courts  of  last  resort  in  the 
Province,  Danjou  v.  Marquis,  3  S.C.R.  251  ;  but  whether  an 
appeal  lies  from  the  Divisional  Court  or  not,  it  is  clear  that 
no  appeal  will  lie  from  a  merely  interlocutory  judgment, 
and  that  an  order  or  judgment  under  Rules  233  and  234  is 
interlocutory  merely  is  decided  by  Salaman  v.  Warner  (1891) 
1  Q.B.  734.  Hence  it  follows  that  neither  the  first  judgment 
of  the  Divisional  Court  deciding  the  point  under  the  Railway 
Act,  nor  from  this  decision,  both  being  interlocutory  only, 
can  there  be  any  appeal  taken  to  the  Supreme  Court  of 
Canada,  and  that  to  sustain  Mr.  Davis'  objection  we  must 
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hold  that  by  the  decision  of  an  interlocutory  point,  forced  drake,  j. 

upon  the  unsuccessful  party,  from  which  there  is  no  appeal  1895. 

the  rights  of  the  parties  are  absolutely  and  finally  deter-  Jan.  29. 

mined.     I  do  not  forget  the  right  of  appeal  which  may  ^^'  ^' 

exist  to  Her  Majesty's  Privy  Council,  but  that  appeal  is  *^^court^^ 

ordinarily  from  final  judgments,  and  only  from  the  highest  r~ 

Court  of  last  resort  and,  at  least  in  interlocutory  matters,  .       ^ 

exists  as  a  matter  of   grace  and    under  special  circum-  

1896. 

stances   only,  whereas   the   object  of    the    Supreme   and 
Exchequer  Courts  Act  is  to  give  an  appeal  as  of  right  to 


that  tribunal  in  all  cases  (within  the  prescribed  limits)      Edibon 
after  they  have  been  finally  determined   by  the   highest    Edmondb 
Court  of  last  resort  in  the  Province.     It  never,  I  think,  was 
intended  either  by  our  own  Supreme  Court  Act  or  the  rules, 
or  by  the  Supreme  and  Exchequer  Court  Act,  that  by  virtue 
of  an  interlocutory  tribunal  pronouncing  what  in  effect  is  a 
final  judgment,  that  there  the  litigant's  rights  should  be 
concluded.     There  can,  I  think,  be  but  one  final  determina- 
tion upon  the  merits  of  an  action,  and  when  you  arrive  at  Judgment 
that  stage,  and  not  until  then,  the  right  of  appeal  as  from  a  davie,  c.j. 
final  judgment  arises  ;  and  upon  the  final  appeal,  in  deter- 
mining the  merits  of  the  case,  the  Court  is  not  to  be  barred 
by  any  interlocutory  decision  not  brought  by  appeal  to  the 
Full  Court.     To  this  effect,  I  take  it,  is  Rule  683,  which 
says  that  no  interlocutory  order  or  rule  from  which  there 
has  been  no  appeal  shall  operate  so  as  to  bar  or  prejudice 
the  Full  Court  from  giving  such  decision  upon  the  merits 
as  may  be  just. 

The  words  "from  which  there  has  been  no  appeal  '*  mean, 
I  think,  an  appeal  to  the  Full  Court;  in  other  words,  that 
the  Full  Court  in  giving  final  judgment  upon  the  merits, 
and  so  opening  the  door  upon  the  whole  case  to  a  higher 
tribunal,  is  not  to  be  prejudiced  by  the  decision  of  any 
lower  Court,  the  decision  of  which  could  not  be  carried 
further.  This  view  is  also  strengthened  by  the  fact  that  at 
the   time   when  Rule   683   was    originally   introduced  as 
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« 

DBAKK,  J.    governing  the  practice  in  British  Columbia,  there  was  but 

1895.       one  Court  of  appeal  in  this  Province,  the  Full  Court,  from 

Jan.  29.     either  final  or  interlocutory  judgments  ;  under  the  former 

^^'  ^'     practice  what  is  now  Rule  683  was  Rule  411,  and  the  Court 

^'vwiONAL  of  appeal  then  referred  to  clearly  meant  only  the  Full  Court, 

T^       and  by  Rule  1068  the  existing  practice  is  to  remain  in  force, 

except  in  so  far  as  other  provision  is  made ;  the  language 

of  both  rules  being  identical,  it  follows,  I  think,  that  the 

Court  of  Appeal  intended  must  be  the  same.     I  am  aware 

Feb  3 

of  the  case  of  White  v.  WiU,  5  Ch.  D.  589,  but  I  do  not  think 


Edibon     jjjg^^  ^j^g^  stands  in  the  way  of  the  decision  I  have  arrived 
Edmonds    at  in  this.     That  was  a  case  where,  in  an  interpleader  suit, 
an  inquiry  was  directed  as  to  the  validity  of  a  settlement, 
and  the  chief  clerk  having  certified  that  it  was  invalid  as 
against  an  execution  creditor,  his  order  was  varied  by  the 
Court.     The  Court  of  Appeal  held  that  the  appeal  from  the 
order  varying  the  certificate  must  be  brought  within  twenty- 
one  days  limited  for  appeals  from  interlocutory  judgments, 
Judgment   and  was  not,  simply  because  the  time  for  appeal  from  the 
DAvn,  C.J.  fi^^  order  on  it  had  expired,  open  afterwards.     In  England, 
the  same  as  formerly  in  British  Columbia,  there  is  but  one 
Court  of  Appeal,  whether  from  final  or  interlocutory  orders, 
and  from  that  Court  you  may  go  to  the  House  of  Lords.    In 
White  V.  Witt,  the  appeUant  had  the  final  Court  open  to 
him  the  moment  the  decision  varjring  the  certificate  was 
pronounced.     It  therefore  became  but  a  question  of  time, 
and  James,  L.J.,  says  he  is  not  to  have  further  time  merely 
because  a  formal  order  which  must  necessarily  follow  ^^ 
interlocutory  one  has  to  be  drawn  up.     But  here,  und^r  our 
practice,  the  case  is  different.     The  appellant  had  no  final 
Court  open  to  him  at  the  time,  and  until  he  had  hi^  fin&^ 
judgment  could  go  no  further.     Hence,  whilst  to    apply 
Rule  683  in  England  would  merely  be  to  give  an  enlaiyed 
time  for  appealing,  here  the  appeal  cannot  proceed  st  bH 
unless  obstacles  by  reason  of  interlocutory  judgments  be 
removed.     As  in  Laird  v.  Briggs,  16  Ch.  D.  663,  the  refosal 
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of  leave  to  amend  was  considered  to  be  simply  a  part  of  the  dbakb,  j. 

trial,  so  the  decision  of  the  point  of  law  here  is  practically  1805. 

merely  an  incident  of  the  trial,  and  as  in  that  case  so  in  Jan.  29. 

this,  the  whole  case  will  be  open  on  appeal.  ^^'  ^' 

The   interlocutory  findings  affirmed  by  the  Divisional  ^^J^jIg^J^^ 

Court,  tiierefore,  are  not  binding  on  the  Full  Court,  and  it  •— ■ 
would,  it  seems  to  me,  be  monstrous  that  they  should  be  in 

a  case  where  the  Divisional  Court  was  itself  divided  in  — - ' 

1896 

opinion,  and  in  which  we   all  think,  including  the   two 
Judges  who  sat  in  the  Divisional  Court  on  the  previous  ' 


occasion,  there  is  room  for  doubt  as  to  the  soundness  of  the     Edison 

decision.  Edmonds 

But,  assuming  that  I  am  wrong  in  the  views  just  expressed. 
Rule  234  gives  power  to  the  Judge  to  dismiss  the  action  only 
when  the  point  of  law  disposes  of  the  whole  action.  Sup- 
posing then  the  Railway  Act  not  to  apply,  there  still  remains 
to  be  decided  the  point  arising  under  sections  3,  which  has 
not  yet  been  raised  on  the  pleading  or  submitted  for  decision 
in  any  way.  If,  however,  the  Court  is  of  opinion  that  the  Judgment 
point  of  law  already  raised  disposes  of  the  whole  action,  the  davie  c.j. 
Court  is  still  not  then  bound  to  dismiss,  and  even  had  my 
opinion  been  that  the  point  did  dispose  of  the  whole  action 
and  was  well  taken,  I  should,  in  view  of  the  large  amount 
of  money  here  involved,  and  the  serious  point  of  law  which 
caused  the  difference  of  opinion  in  the  Divisional  Court, 
hesitate  to  give  a  judgment  which  could  be  taken  no  further. 
The  rule  authorizes  the  Judge,  in  lieu  of  dismissal,  to  make 
such  other  order  as  may  be  just.  We  are  bound  to  make 
the  order  which  the  Court  should  have  made,  and,  so  as  to 
guard  against  any  possible  miscarriage,  in  case  the  view 
should  be  taken  upon  ultimate  appeal,  that  the  former 
judgment  of  Drake,  J.,  affirmed  by  the  Divisional  Court, 
renders  the  matter  res  judicata,  and  that  an  appeal  might 
have  been  taken  from  such  order,  I  think  the  justice  of  the 
case  will  best  be  met  by  an  order,  not  only  setting  aside  the 
judgment  of  dismissal  but  enlarging  the  plaintiffs'  time  for 


1895. 
Aug.  7. 

1896. 
Feb.  3. 
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DRAKE,  J.  appealing  against  the  first  judgment  of  the  Divisional  Court 

1895.  until  the  expiration  of  sixty  days  from  the  final  judgment 

Jan.  29.  in  this  action. 
^^'  ^'        The  costs  of  this  appeal  will  be  the  plaintiffs'  costs  in  the 

It  may  not  be  out  of  place  to  direct  attention  to  the 
question  whether  this  action  can  be  maintained  at  all. 
What  privity  of  contract  is  there  as  between  the  plaintiffs 
and  defendants  ?  The  plaintiffs  have  the  judgment  for  their 
debt  against  the  Company ;  what  they  want  now  is  execution, 
Edison  which  formerly  they  would  have  obtained  as  against  share- 
£dmond6  holders  by  a  scire  faciaSj  but  for  which  apparently  winding- 
up  proceedings  are  substituted.  If  the  maxim  transit  in  rem 
jtbdicatam  applies,  can  they  now  ask  additional  judgments 
against  the  shareholders  ? 

McCreight,  J. :  For  the  reasons  which  I  gave  in  a 
dissenting  judgment,  and  to  which  I  now  refer,  I  think 
still  that  the  defendants  Ewen  and  Elliott  and  others  and 
the  New  Westminster  &  Vancouver  Tramway  Company  fall 
within  the  provisions  of  section  38  of  the  British  Columbia 
Railway  Act,  1890,  and  that  as  at  present  three  out  of  the 
four  Judges  of  the  Supreme  Court  seem  to  entertain  the 
JadgmeDt  same  opinion,  that  the  best  course  is  to  refer  the  case  back 
mccrsight,  j.  to  Drake,  J.,  that  it  should  be  so  dealt  with  and  be  deter- 
mined ultimately  if  necessary  by  higher  Courts  of  Appeal. 
The  statute  as  to  Divisional  Courts  was  not  intended  to 
determine  finally  the  right  as  to  large  sums  of  money,  as 
in  this  case,  but  only  to  deal  with  applications  which  were 
substantially  of  an  interlocutory  nature  having  regard  to 
the  long  intervals  at  which  the  Full  Court  sat. 

My  only  difficulty  has  been  that  we  may  now  perhaps  be 
considered  as  reversing  a  former  decision  of  the  Divisional 
Court,  and  that  contention  may  be  brought  forward  and 
claimed  as  introducing  perhaps  inconvenient  precedent  for 
future  occasions,  but  I  think  the  two  special  circumstances 


IV.]             BRITISH   COLUMBIA  REPORTS.  383 

to  which  I  have  alluded,  namely  the  divided  opinion  of  the  drake,  j. 

four   Judges   and   the  large  sum  of  money  at  stake,  will  1895. 

narrow  greatly  any  inconvenience  of  that  kind.     Moreover,  Jan.  29. 

we  all  know  that  the  value  of  a  decision  may  be  affected  by  * 

the  circumstance   that  it  is   not  subject  to  appeal,  and  ^^codrt^^ 

further  we  give  no  decision  to  the  effect  that  the  former  — r 
Divisional  Court  was  wrong,  but  only  refer  the  matter  back 

to  Drake,  J.,  so  that  the  case  may  be  put  in  train  to  go,  

if  thought  necessary,  before  appellate  Courts  which  may 

perhaps  ultimately   decide   that  the   first  decision  of  the  ' 


Divisional  Court  was  correct.     I   think  the   best   course,     Edison 
therefore,  is  to  refer  this  case  back  to  Drake,  J.,  with  an    Edmonds 
intimation  of  our  opinion,  upon  which  no  doubt  he  will  so 
act  that  the  higher  Courts  may  deal  with  it. 

I  have  doubts  as  to  what  order  should  be  made  as  to  the 
costs  of  the  appeal.  I  think  both  sides  are  to  blame  for  the 
expense  which  has  been  incurred.  Instead  of  an  action 
being  brought  against  Edmonds,  Ewen  and  Elliott,  by  the 
Edison  Company,  between  which  parties  there  is  no  privity  Jwlgment 
of  contract  (for  the  only  privity  is  between  the  Edison  mccrexoht,  j. 
Company  and  the  Tramway  Company  as  a  corporation)  the 
proceedings  should  have  been  by  a  winding-up  order  against 
the  Tramway  Company  as  an  incorporated  company,  and 
against  which  company  accordingly  the  plaintiffs  have  in 
my  opinion  mistaken  their  course  of  proceeding;  and  the 
defendants  have  also  erred  in  not  pointing  out  the  mistake 
at  an  early  date,  and  so  perhaps  there  should  be  no  costs  of 
this  appeal.  Perhaps  the  most  convenient  course  may  be 
to  discontinue  proceedings  which  cannot  result  in  a  satis- 
factory conclusion  and  to  take  winding-up  proceedings 
instead  of  the  action. 

See  what  was  done  in  Oakea  v.  Turquand  et  ai,  L.R.  2 
H.L.  325,  at  p.  357,  where  difficult  questions  were  argued  and 
determined  on  the  point  as  to  Mr.  Peek's  liability  to  be  a 
contributory,  and  see  Lord  Cranworth's  judgment  as  to 
the  creditor's  remedy  being  solely  against   the  company, 
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DRAKE,  J.    except  of  course  in  the  winding-up.     But  the  Chief  Justice 

1895.       and  Walkkm,  J.,  think  the  appellants  should  have  their 

Jan.  29.     costs  of  this  appeal  in  any  event.     And  perhaps  this  may 

Doc*    20 

be  so,  as  the  Judges  have  perhaps  failed  as  much  as  any 


^^coi?RT.^^  one  in  the  above  respect,  and  the  point  of  course  has  not 

1895^       been  argued.     It  is   to  be   observed  that  after  judgment 

Aug.  7.      Against  the  Tramway  Company  the  maxim  transit  in  rem 

^zrz       judicatam  applies.     See  per  Lord  Eshbr  in  Emden  v.  Carte^ 


Feb.  3. 


Edmonds 


19  Ch.  D.  311,  as  to  the  duty  of  a  Judge  to  take  points  in  a 
case  even  tljough  not  taken  by  counsel. 

Edison 

V.  _  Walkem,  J.,  concurred  with  the  judgment  of  Davie,  O.J., 
except  as  to  the  suggestion  that  the  action  did  not  lie,  as  to 
which  he  expressed  no  opinion. 

Judgment  dismissing  action  set  aside 

and  auction  referred  back  to  Drake,  J. 
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REGINA  V.    PETERSKY.  dram.j. 

Municipal  law — By-law  prohibiting  saU  of  personal  property  on  Sunday —        low. 
Whether  unreasonable.  July  25. 


The  Vancouver  Incorporation  Act,  1886  (private),  as  amended  by  Stat.       Rbqina 
B.C.  1886,  Cap.  68,  Sec.  18,  gave  the  Municipal  Council  of  the  city  v. 

power  to  pass  by-laws :    "  For  the  prevention  of  sales    .     .     of    P^tbrsky 
any    .     .      personal   property   whatsoever,    except    .     .      milk, 
drugs  or  medicine  on  Sundays."    The  city  passed  a  by-law 

prohibiting   the  sale  on  Sundays  in  the   city   of   any   personal 
property,  with  the  exceptions  mentioned  in  the  statute. 

Upon  appeal  by  defendant  from  a  conviction  under  the  by-law  for 
selling  fruit  on  a  Sunday  : 

Held^  1.  That  the  Provincial  Legislature  having  power  to  deal  with 
the  subject  it  was  no  objection  that  the  provision  was  inconsistent 
with  the  Lord's  Day  Act,  29  Car.  II.  Cap.  7. 
.  A  by-law  cannot  be  successfully  attacked  upon  the  ground  of 
unreasonableness  where  its  provisions  are  in  the  terms  of  the 
enabling  statute,  for  the  objection  is  then  to  the  unreasonableness 
of  the  statute. 

Appeal  from  a  conviction  by  way  of  case  stated.     The   statement, 
case  fully  appears  from  the  judgment. 

L.  O.  McPhillipSy  Q.C.,  for  the  appeal:  The  by-law  is 
bad  for  unreasonableness,  Heap  v.  The  Rural  Sanitary 
Authorities  of  BurrUey  UnioUy  12  Q.B.D.  617,  and  its  validity 
may  be  questioned  on  motion  to  quash  a  conviction  there- 
under, Regina  v.  Cuthberty  45  U.C.Q.B.  19.  The  fact  that 
the  enabling  statute  is  general  in  its  terms  merely  affords  a 
wide  range  for  the  exercise  of  the  discretion  of  the  Muni-  Argument, 
cipal  Council  in  adopting  such  part  of  the  general  power 
as  may  be  reasonable  when  applied  to  the  circumstances 
dealt  with,  and  does  not  derogate  from  the  rule  that  the 
exercise  by  by-law  of  general  statutory  powers  must  be 
reasonable.  The  question  of  unreasonableness  only  comes 
in  where  it  is  e  concesaus  that  the  by-law  is  within  the 
scope    of    the    general  statutory  power,    otherwise  there 
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DRAKE,  J.  would  be  no  discretion  and  it  would  be  a  mere  question  of 
1895.       ultra  vires.     The  general  power  is  to  prohibit  sales  of  any 

July  25.  kind  of  personal  property  (with  three  exceptions)  on 
jj^jjj^     Sundays.     It  must  be  understood  with  an  implied  qualifica- 

_   V.  tion  against  imposing  the  prohibition  against  the  sale  of 

things  absolutely  necessary,  in  reason,  to  be  sold  on  that 
day,  e.g,,  food  and  drink  to  travellers  in  hotels,  etc.  The 
word  "  any  "  implies  discrimination.  The  meaning  is  not 
that  all  kinds,  outside  of  the  named  exceptions,  may  be 
prohibited  without  reason  or  discrimination.      The  by-law, 

Argument.  &s  prohibiting  the  sale  of  all  the  articles  open  to  be  dealt 
with,  is  unreasonable.  The  applicant  is  not  forced  to  argue 
that  the  unreasonableness  is  in  the  statute.  It  is  no  answer 
that  if  the  by-law  prohibited  only  the  sale  of  "  fruit,"  which 
is  here  in  question,  it  would  have  been  a  reasonable  exercise 
of  the  statutory  power.  A  by-law  being  entire,  if  it  be 
unreasonable  in  any  particular,  it  shall  be  void  for  the 
whole,  Saunders  v.  S.E.  Ry,  Co.y  5  Q.B.D.  456,  at  p.  463  ;  see 
also  Baker  v.  PariSy  10  U.C.Q.B.  625  ;  Re  Barclay  and  Muni- 
cipal Council  of  Darlington,  11  U.C.Q.B.  470,  at  p.  476,  12 
U.C.Q.B.  86.  The  statute  conflicts  with  the  Lord's  Day  Act, 
29  Car.  II.  Cap.  7. 

A,  St,  G,  Hamersley,  contra. 

Drake,  J.:  This  is  an  appeal  by  the  defendant  against  a 
conviction  by  two  Justices  of  the  Peace  for  selling  fruit  in 
the  city  of  Vancouver  on  23rd  June  contrary  to  By-Law 
No.  223,  which  is  a  by-law  against  Sunday  trading.  By 
Judgment,  the  Vancouver  Incorporation  Amendment  Act,  1895,  Sec. 
18,  the  Corporation  may  pass  by-laws :  "  For  the 
prevention  of  sales,  or  exposing  for  sale,  or  offering 
for  sale,  or  the  purchase  of  any  goods,  chattels,  or 
other  personal  property  whatsoever,  excepting  the  sale 
of  milk,  drugs  or  medicines  on  Sundays,''  etc.,  etc. 
On  6th  May,  1895,  the  Corporation  passed  a  by-law  in 
the  words   of    the   Act,   excepting  that  the  word   "the" 
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before  "  purchase  "  is  omitted.     As  the  charge  here  is  for  i>kake,  j. 
selling  and  not  for  purchasing,  it  is  not  necessary  to  con-       1895. 

sider  whether  the   purchaser  is   guilty   of   an  evasion  in  Joly  25. 
buying,  which  might  be  argued  under  the  words  of  the     j^iRQiifA 

Act,  but  not  under   the  by-law.     The  chief  contention  of  „    '^' 

'  *'  Peters  KY 

the  appellant  is  that  the  by-law  is  unreasonable,  and  no 
exceptions  are  made  for  the  sale  of  necessaries  in  the  shape 
of  food,  etc.  The  same  argument  applies  with  equal  force 
to  the  statute.  The  Lord's  Day  Act,  Stat.  29,  Car.  IL  Cap. 
7,  which  is  in  force  so  far  as  not  repealed,  makes  certain 
exceptions,  which  the  Vancouver  Incorporation  Amendment 
Act,  1895,  ignores.  In  so  far  as  the  latter  Act  restricts  the 
operation  of  the  statute  of  Charles  it  is  a  repeal  of  it  by 
amplification.  It  is  not  contended  that  the  statute  with 
which  I  am  dealing  is  not  within  the  powers  of  the  Legis- 
lature. If  so,  can  a  by-law  which  is  passed  within  the  Jndgment. 
actual  limit  of  the  powers  given  to  the  Municipality  be 
held  as  unreasonable  ?  The  powers  of  the  Court  with 
regard  to  by-laws  are  to  keep  within  reasonable  limits  the 
exercise  of  all  powers  given  to  corporate  bodies  when 
general  powers  are  given,  and  in  such  cases  to  see  the  by- 
laws are  not  in  excess  of  their  power  or  repugnant  to  the 
statute.  Maxwell,  3rd  Ed.  417.  Here  the  powers  are  literally 
followed.  If  the  Legislature  has  not  suflSciently  provided 
for  cases  of  necessity,  it  is  for  the  Legislature  to  rectify  the 
omission  and  not  the  Court.  The  case  of  Heap  v.  Burnley 
Union,  12  Q.B.D.  617  is  distinguishable.  There  the  Board 
had  powers  to  pass  by-laws  to  prevent  nuisances.  They 
passed  a  by-law  that  pigs  were  not  to  be  kept  within  a 
certain  distance  of  a  dwelling  house.  As  it  did  not  follow 
that  pigs  might  not  be  kept  so  as  to  be  a  nuisance,  I  cannot 
read  with  the  Act  and  by-law  any  other  limitations  than 
those  which  have  been  imposed  by  statute,  and  I,  therefore, 
dismiss  the  appeal  with  costs. 

Appeal  dismiaaed  vnth  coata. 
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SPIERS  V.  THE  QUEEN  AND  CORBOULD. 


MoCrxxght,  J. 


Petition  of  right — Interlocutory  order  not  appealable  to  the  FuU  Court-- 
Judgment  registered  after  delivery  of  torits  of  fi,  fa.  to  the  sheriff 


1894. 
Jan.  26.  Counter-claim. 


FULL  COURT.  HM^  by  the  Full  Court,  Davie,  C.J.,  Grrase  and  Drake,  JJ.,  afOrm- 

ing  McCreioht,  J. :  A  purchaser  at  sheriflTs  sale  under  a  writ 

A09U.  ^1  j»^  j^    j^^^  ^^  ztatue  to  question  a  subsequent  judgment  of  the 

Jan.  17.  Ck)urt  setting  aside  the  judgment  except  by  intervening  as  indicated 

T  in  Jacques  v.  Harrison,  12  Q.B.D.  13^-165. 

^^  The  registration  of  a  judgment  in  the  Land  Registry  Office  before  the 

The  Queen  delivery  of  fi,  fa,  lands  thereunder  to  the  sheriff  is  a  condition 

precedent  to  the  efficacy  of  the  writ  in  the  sheriff's  hands  and  sale 
thereunder  luider  Sections  31  &;  32  of  the  Execution  Act,  C.S.RS. 
(1888)  Cap.  42. 
Per  Drake,  J. :  The  purchaser  at  the  sheriff's  sale  being  the  solicitor 
for  the  plaintiffs  in  the  action  was  not  within  the  protection 
against  irregularities  given  by  section  43  of  the  Execution  Act, 
iupra,  to  piu^chasers  at  sheriff's  sales  under  executions. 
Per  Davie,  C.J. :  There  cannot  be  a  counter-claim  to  a  petition  of 
right. 

Appeal  to  the  FuU  Court  from  the  judgment  of 
McCreight,  J.,  dismissing  a  petition  of  right.  Suppliant 
was  the  purchaser  of  lands  from  the  Crown  of  which  the 
Crown  grant  had  not  yet  issued  when  judgment  was 
obtained  against  him  by  default  of  appearance  in  an  action 
Statement,  by  Marvin  &  Til  ton,  of  whom  Corbould  was  the  solicitor  on 
the  record.  Fi.  fa.  lands  was  issued  and  delivered  to  the 
sheriff  before  the  judgment  was  registered  in  the  Land 
Registry  Office.  Corbould  purchased  the  lands  at  the 
sheriff's  sale,  and  subsequently  a  Crown  grant  thereof  issued 
to  him.  Suppliant,  on  affidavits  denying  the  service  of  the 
writ  in  the  action,  made  application  to  set  aside  the  default 
judgment,  which  was  refused  by  McCreight,  J.,  but  granted 
by  the  Full  Court  on  appeal.  The  petition  was  that  the 
Crown  refund  balance  of  the  purchase  money  paid  to  the 
Crown  by  Corbould  and  annul  the  Crown  grant  to  him 
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and  issue  one  to  suppliant.      Corbould  set  up  that  he  was  a  m<*»™ht,  j. 

bona  fide  purchaser  under  the  judgment  for  value  without  1894. 

notice,  etc.,  and  counter-claimed  that  the  order  setting  aside  Jan.  28. 

the  judgment  was  obtained  by  false  and  fraudulent  aflSdavits  pullcoubt. 

and  suppression  of  facts,   which  imposed  upon  the  Full  J^ 

Court.  j^„^  ^7^ 


McCreight,  J.  :  I  think  in  this  case  the  plaintiff  succeeds      Spiers 
in  his  claim  and  the  defendant  Corbould  fails  in  his  defence  The  Queen 
and  counter-claim.     The  important  part  of  the  defence  is 
paragraph  2,  which  reads  thus  :  "  With  respect  to  paragraph 
4,  the  defendant  admits  that  the  writ  of  summons  and  all 
subsequent   proceedings   in   Marvin  &  Tilton  v.    Spiers  & 
Beaton  were  set  aside  by  the  Full  Court,  but  says  that  the 
said  Court  was  imposed  upon  by  the  false  and  fraudulent 
affidavit  of  the  petitioner  James  Spiers,  fyled  in  support  of 
the  application  to  set  aside  the  said  proceedings ; "  and 
again  the  counter-claim  of  Corbould  says  that  **  the  judg-  judgment 
ment  of  the  Supreme  Court  referred  to  in  paragraph  4  of  mccbmght  j. 
petition  was  obtained  by  fraud  and  perjury,  and  the  said 
defendant  claims  that  the  said  judgment  may  be  rescinded 
and  the  judgment  in  Marvin  &  Tilton  v.  Spiers  &  Beaton 
be  restored." 

A  summons  was  taken  out  before  me  in  October,  1891,  to 
set  aside  the  judgment  obtained  by  Marvin  &  Tilton  v.  Spiers 
and  others  by  default ;  Corbould,  the  solicitor  to  Marvin  & 
Tilton,  had  purchased  at  a  sheriff's  sale  under  a  fi.  fa. 
against  lands,  previous  to  such  summons,  the  land  in 
question. 

On  the  hearing  of  this  summons  I  refused  to  make  an 
order  to  set  aside  the  judgment,  and  on  appeal  the  Full 
Court  reversed  my  decision  on  the  ground  of  irregularities 
and  perhaps  of  nullity  in  the  proceedings.  I  am  far  from 
suggesting  that  this  judgment  of  the  Full  Court  was  not 
perfectly  correct,  even  if  it  would  be  proper  for  me  to 
criticise  it. 
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MccwuoHT,  J.      j^  must  be  borne  in  mind  that  in  this  case  the  plaintiffs 

1894.       Marvin  &  Tilton  obtained  a  judgment  merely  by  default. 

Jan.  26.     Had  the  proceedings  gone  on  to  trial  and  Spiers  obtained  a 

FULL  COURT,  final  decision  in  his  favour,  and  we  will  suppose  by  fraud 

igg^        and  perjury,  a  very  different  question  might  have  arisen, 

Jan   17.     ^^  ^^^  events  as  between  them  and  Spiers.     This  point  has 

been  a  good. deal  discussed  in  the  English  case,  see  Flower 

™      v.  Lloydy  6  Ch.  D.  297  (C.A.),  and  10  Ch.  D.  327  (C.A.); 
HE  ^UEKN  jif^^y^i^j^  y   Oppenheimerj  10  Q.B.D.  295  (C.A.)  ;  judgment  of 

Brett,  L.J.,  at  p.  307,  and  concluding  with  Boawell  v.  Coaks, 
6  R.  167,  in  the  House  of  Lords,  in  which  cases,  not  without 
a  struggle,  it  has  been  determined  that  as  between  the 
parties  to  the  judgment  the  plea  of  rea  judicata  is  not  con- 
clusive in  cases  of  fraud  properly  alleged  and,  if  necessary, 
proved.  Marvin  &  Tilton,  it  must  be  observed,  cannot  be 
seriously  wronged  by  the  judgment  of  the  Full  Court, 
supposing,  for  the  sake  of  argument,  it  to  be  erroneous. 
Judgment  There  was  nothing  whatever  to  prevent  them  litigating 
McCBiTOHT,  J.  with  Spiers  the  question  of  his  indebtedness  to  them  in  the 
usual  manner,  and  they  could  not  and  would  not  have 
invoked  as  against  Spiers  (it  would  have  been  wholly 
unnecessary  not  to  say  illegal  to  do  so)  the  doctrine  of  the 
above  cases.  The  law  is  always  very  ready  to  set  aside 
judgments  by  default  and  have  cases  tried  on  their  merits; 
and  Marvin  &  Tilton  seem  to  have  given  up  their  claim 
against  Spiers  as  one  that  perhaps  could  not  be  proved. 

All  this,  however,  only  leads  up  to  the  main  question, 
which  is,  has  Corbould  any  right  to  treat  as  a  nullity  or 
question  the  judgment  which  the  Full  Court  decided  and 
gave  as  between  Marvin  &  Tilton  and  Spiers  ;  secondly, 
can  he  now  claim  to  have  it  rescinded  ?  I  think  he  as  by 
counter-claim  cannot  do  so,  whatever  he  might  at  one  time 
possibly  have  done. 

The  question  of  third  parties  setting  aside  a  judgment  by 
default  which  they  considered  injurious  to  their  interests, 
was  much  discussed  in  Jacques  v.  Harrison,  12  Q.B.D.  136 
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and   165  (C.A.),  where  it  seems   that   Mr.  Justice  Field  mcc»"oht.  j. 
dismissed  a  summons  by  the  third  party  to  set  aside  the       18W. 
judgment   on   the  ground  that  he,   the   third   party,   not    Jan.  26. 
having  served   both  the  plaintiff  and  the  defendant  with  full  court. 
the  summons,  was  a  mere  stranger  as  yet  to  the  action. 
This  ruling  was  distinctly  approved  on  appeal  by  the  Lords     '^^"'  ^^' 
Justices,  and  seems  to  me  to  amount  distinctly  to  this,  that      Spikbb 
a  third  party  like  Corbould  cannot  by  plea  or  counter-claim  The  Queen 
dispute  the  validity  of  the  judgment,  i.e.  of  the  Full  Court 
between  Marvin  &  Tilton  and  Spiers  &  Beaton,  as  he  has 
attempted  to  do  by  plea  and  counter-claim  on  this  record. 
I  may  add  Lord  Field's  authority  on  such  a  point  is  very 
high,  see  Huddleston,  Baron,  in  Farden  v.  Richter,  23  Q.B.D. 
at  p.  128;  but  this  case  if  not  identical  with  the  present  is  its 
converse,  and  whilst  shewing  what  Corbould  cannot  now 
do,  indicates  what  he  might  have  done  by  taking  out  a 
summons  before  me  as   Judge  of   first  instance,   for   the  judgment 
purpose  of  insisting  on  the  judgment  by  default  not  being         ®* 

^  McCrbiqht,  J. 

set  aside  as  he  had  made  a  purchase  under  it  and  so  was 
interested  in  its  continuance,  and  especially  by  continuing 
such  contention  in  the  Full  Court.  No  such  proceeding 
(the  necessity  of  which  is  fully  discussed  in  Jacques  v. 
Harrison)  was  taken  by  Corbould ;  the  summons  of  course 
to  be  served  on  both  Marvin  &  Tilton  and  Spiers ;  and  I 
merely  point  this  out  that  it  may  not  be  thought  that  the  law 
provided  no  means  whereby  he  might  have  insisted  on  the 
validity  of  his  purchase  and  the  continuance  of  the  judgment 
for  that  purpose,  supposing  there  to  have  been  no  irregular- 
ities. From  the  perusal  of  the  judgment  of  the  Full  Court 
where  the  irregularities,  perhaps  nullities,  are  referred  to, 
I  doubt  whether  such  contention  would  have  been  useful, 
and  I  merely  mention  the  point  with  a  view  to  shew  that 
every  right  may  be  enforced  if  substantial  and  the  requisite 
procedure  is  duly  adopted. 

There  seems  to  be  a  fallacy  in  the  plea  and  counter-claim 
to  which  it  may  be  proper  to  refer.     It  is  often  said  that 
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McCEMffHT,  J.  fraud  violates  everything,  and  this  as  a  general  maxim  is 

1894.       no  doubt  true,  subject  to  the  many  exceptions  and  qualifi- 

Jan.  26,     cations  which  apply  to  all  such  maxims  ;  e.g.,  a  contract 

PULL  COURT,  obtained  "  by  fraud  is  not  void  till  aflBrmed,  but  valid  till 

i"^       dis-aflSrmed ; "    "  it  is   voidable    but  not  void,"    see   the 

argument  of  Mr.,  afterwards  Lord  Justice  Mellish,  in  Oakes 

V.  TurqiLandy  L.R.  2  H.L.  338,  and  the  approval  of  the  Law 

8p«r8  Lords,  at  pp.  346-75.  A  judgment  obtained  by  fraud  cannot 
The  Qubbn  ^e  more  than  voidable,  except  perhaps  in  a  case  like  that 
of  the  Duchess  of  Kingston,  2  Sm.  L.C.  9th  Ed.  p.  812, 
which  Lord  Sblborne,  in  Boswell  v.  Coaks,  supra,  describes 
as  Fabula  n^m  judicum,  1  gather  that  Marvin  &  Tilton 
have  elected  to  treat  the  judgment  in  favour  of  Spiers  as 
valid ,  or  perhaps  the  Full  Court  have  decided  that  they  having 
allowed  to  pass  the  proper  opportunity  of  disputing  its 
validity  had  lost  all  right  to  interfere,  and  by  this  of  course 
I  am  bound,  and  as  Corbould  did  not  invoke  the  procedure 
Judgment    pointed  out  in  Jacques  v.  Harrison,  before  referred  to,  he  is 

McCB«eHT,  J.  bound  likewise. 

Again,  I  doubt  as  a  fact  whether  the  Full  Court  were 
imposed  upon  by  fraud  and  perjury  as  to  service  of  the 
writ,  supposing  even  that  they  evidently  thought  and 
perjury,  etc.,  existed,  there  were  other  good  grounds  for 
setting  aside  the  judgment,  as  Rules  23  and  72  had  been 
disregarded ;  then  again  the  judgment  should  have  been 
registered  before  the  delivery  of  the  writ  to  the  sheriff, 
under  the  Execution  Act,  C.S.B.C.  1888,  Cap.  42,  Sec.  31. 
This  section  refers  to  the  Land  Registry  Act,  C.S.B.C.  (1888) 
Cap.  67,  of  which  see  section  26 ;  and  certainly  it  does  seem 
that  such  registration  is  a  condition  precedent,  and  I  think 
the  Full  Court  so  considered  it,  evidently  Sir  John  Robinson, 
C.J.,  so  thought  in  Thirkell  v.  Patterson,  18  U.C.Q.B.,  where 
he  says  at  page  80,  "It  is  indeed  only  from  the  time  of 
registration  that  the  judgment  binds  the  land." 

I  must  hold  that  the  plaintiff  Spiers  succeeds  against 
Corbould  on  the  claim,  and  Corbould  fails  on  the  counter- 


I 

i 
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claim  against  him.     Costs  to  follow  the  event,  but  I  am  mccrmght.j. 
ready  to  hear  discussion  on  this  point.  1894. 

Jan.  26. 


Judgment  for  plaintiff.       full  court. 

1896. 
Jan.  17. 


From  this  judgment  the  defendant  Corbould  appealed  to 

the  Full  Court,  and  the  appeal  was  argued  before  Davie,         v. 
C.J.,  Crease  and  McCreight,  JJ.,  on  11th  July,  1895.  hk^ueen 

A.  J.  McCollj  Q.C,  for  the  appellants. 

Aulay     Morrison    and     A.     C,     Bry done- Jack ^     for     the 
respondents. 

Cur.  adv.  vult. 

January  17th,  1896. 

Davie,  C.J. :  The  suppliant  was  the  purchaser  of  certain 
Crown  lands,  and  had  paid  a  portion  of  the  purchase 
money  but  had  received  no  grant.  On  2nd  May,  1889, 
judgment  by  default  of  appearance  was  recovered  in  this 
Court  against  the  suppliant  and  one  Beaton,  by  Marvin  & 
Tilton,  for  $100.10  exclusive  of  costs,  and  on  20th  October, 
1889,  upon  a  writ  of  fieri  facias  against  lands,  which  was 
delivered  to  the  sheriff  before  the  judgment  had  been  Judgment 
registered  in  the  office  of  the  Registrar-General  of  Titles  ;  davie,  c.j. 
the  suppliant's  interest  in  the  land  before  referred  to  was 
sold  by  the  sheriff  to  Corbould,  who  was  the  solicitor  on 
the  record  for  the  judgment  creditor,  and  a  Crown  grant 
of  the  land  was  afterwards  issued  to  Corbould.  In  July, 
1891,  application  was  made  to  Mr.  Justice  McCreight,  by 
summons  on  behalf  of  the  suppliant,  to  set  aside  the  writ 
of  summons,  judgment,  and  all  subsequent  proceedings,  on 
the  grounds  of  non-service  of  the  writ  of  summons  and  the 
non-registration  of  the  judgment  until  after  the  fieri  facias 
had  been   delivered   to   the   sheriff.      In   support  of   the 


Spibbs 

V. 
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mccmioht,  J.  summons  the  joint  aflBdavit  of  the  suppliant  and  his  solicitor 

1894.       was  fyled.     The   application   was  refused   by   Mr.  Justice 

Jan.  26.     McCreight,  but  was  granted  on  appeal  to  the  Full  Court, 

FULLcouRT.  whlch  sot  aslde  the  writ,  judgment,  and  all  proceedings. 

7Z^       The  suppliant  then  brought  his  petition  of  right  to  set 

J       J-      aside  the   Crown   grant  to  Corbould,   who,  among    other 

things  pleaded   that  the   affidavit  of   the  suppliant  upon 

which  the  proceedings  were  set  aside  was  false.     From  the 

The  Queen  judgment   of   the   Court  in   favour   of   the   suppliant  the 

present  appeal  is  brought,  and  if  the  case  turned  upon  the 

truth  of  the  affidavit  I  should,  for  reasons  which  I  shall 

presently  discuss  in  considering  the  question  of  costs,  be 

prepared  to  hold   that  the   petition  ought  to  have  been 

dismissed ;   but,   as   I   am   of    opinion    that  for  want   of 

registration  of  the  judgment  previous  to  the  writ  of  fi.  fa. 

being  handed  to  the  sheriff,  the  sale  was  a  nullity,   the 

Divisional  Court  had,  I  think,  irrespective  of  the  question 

Judgment   whether  the  writ  had  been  served  or  the  other  proceedings 

DAVIE,  C.J.  were  regular,  no  alternative  but  to  annul  the  sale,  and  that 

consequently  the  judgment  on  the  petition  of  right  in  favour 

of  the  applicant  must  be  upheld. 

The  right  of  execution  against  the  lands  of  a  judgment 
debtor  is  created  by  the  Execution  Act,  C.S.B.C.  (1888)  Cap. 
42.  Section  31  of  that  Act  provides  that  the  writ  of  execu- 
tion against  lands  shall  not  be  delivered  to  the  sheriff  until 
the  judgment  on  which  the  writ  is  issued  has  been  registered 
in  the  office  of  the  Registrar-General  of  Titles,  in  pursuance 
of  the  Land  Registry  Act ;  and  section  32  provides  that  the 
writ  of  execution  when  delivered  to  the  sheriff  shall  affect 
the  lands  of  the  defendant  from  the  date  of  the  registration. 
It  is  clear  then  that  the  lands  are  not  to  be  affected  until 
registration,  and  it  would  tend  to  impair  the  validity  of 
titles  to  real  estate  if  it  were  otherwise,  for  then  a  purchaser 
or  other  person  trusting  to  the  Registrar  might  find  himself 
postponed  to  a  judgment  of  which  he  had  no  knowledge. 
By  27  &  28  Vic.  (Imp.)  Cap.  112,  where  land  has  been 
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actually  delivered  in  execution  by  writ  of  elegit  or  other  mccreight,  j. 
local  authority,  it  is  unnecessary  to  register  the  judgment,       18^4. 
writ,  or  other  process  of  execution,  except  for  the  purpose     Jan.  26. 
of  obtaining  under  section  4  of  the  Act  a  summary  order  fullooubt. 
for  sale  ;  but  before  any  creditor  to  whom  any  lands  of  his       jggg, 
debtor  shall  have  been  actually  delivered  in  execution  can     jj^^  17^ 
obtain  such  summary  order,  his  writ  or  other  process  of      I 
execution  must  be  duly  registered  pursuant  to  section  3  of  t». 

the  Act ;  and  Lord  Justice  Cotton,  in  Re  Pope,  17  Q.B.D. 
750,  remarks  upon  this  provision,  *'  That  was  another 
protection  to  purchasers,  but  the  provision  which  rendered 
registration  necessary  was  not  merely  in  order  to  prevent 
land  being  affected  where  there  was  no  execution  of  the 
judgment  or  of  the  writ,  but  in  order  that  it  might  not  be 
affected  by  a  judgment  or  writ  where  there  was  no  regis- 
tration." 

The  same  remarks  appear  to  me  to  apply  to  sections  30 
and  31  of  the  Execution  Act.  The  Execution  Act  confers  Judgment 
a  new  right  upon  a  judgment  creditor  and  points  out  the  davie,  c.j. 
manner  in  which  such  right  is  to  be  executed,  and,  accord- 
ing to  well  recognized  legal  principles,  where  a  right  is 
conferred  by  a  statute,  and  the  method  of  enforcing  that 
right  is  enacted  by  the  said  statute,  that  is  the  method  you 
can  adopt,  and  no  other,  see  Ross  v.  Rugge-Price,  1  Ex.  Div. 
269 ;  also  Maxwell  on  Statutes,  3rd  Ed.  p.  521,  where  it  says  : 
*•  It  seems  that  when  a  statute  confers  a  right,  privilege  or 
immunity,  the  regulations,  forms,  or  conditions  which  it 
prescribes  for  its  acquisition  are  imperative  in  the  sense 
that  non-observance  of  any  of  them  is  fatal.'* 

It  follows,  therefore,  that  the  judgment  in  this  case  not 
having  been  registered  before  deliverance  of  the  writ  to 
the  sheriff,  as  prescribed  by  section  31,  all  proceedings 
under  the  Execution  Act  fail,  and  the  sale  by  the  sheriff  is 
void.  I  do  not  lose  sight  of  the  fact  relied  upon  by 
respondent's  counsel  that  the  judgment  was  in  fact  regis- 
tered before  the  land  was  actually  sold,  but  in  my  opinion 
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mccrkight.  J.  tjjj^^.  f^Q^  ^Qgg  j^qIj  jjgjp  respondent.     He  has  to  comply  with 
1894.       the  Act  expressly,  and  anything  short  of  compliance  renders 
Jan.  28.     the  proceedings  thereunder  nugatory. 

FULLcouRT.      The  prfucipal  ground,  however,  upon  which  the  petition 

2g9Q^       was   defended   was   an   attempt  to  uphold  the  statements 

Jan.  17.     contained  in  the  aflSdavit  of  Spiers  and  his  solicitor,  used 

— upon  the  application  to  set  aside  the  proceedings.     In  that 

V.  aflSdavit  Spiers  deposed  that  he  was  never  served  with  the 
writ  in  the  action,  nor  did  the  same  ever  come  to  his 
knowledge  or  possession,  and  for  that  reason  he  did  not 
appear  to  the  writ,  and  that  he  had  a  good  defence  to  the 
action  (disclosing  such  defence  with  particularity). 

The  solicitor  swore  that  judgment  was  signed  against 
Spiers,  "according  to  the  Registrar's  record  of  this  Honour- 
able Court,  on  11th  day  of  April,  1888,  the  same  date  that 
the  writ  was  issued  ; "  he  goes  on  to  say  that  he  has  searched 
the  registry,  but  without  success,  for  the  papers  in  the  suit. 

Judgment  g^jjj  ^y^^^  u  Jei^y  i^  making  this  application  has  been  caused 
DAviB,  C.J.  on  that  account."  The  obvious  conclusion  which  the  casual 
reader  of  this  aflBdavit  would  come  to  would  be  that  the 
long  delay  in  making  the  application,  from  at  all  events 
the  date  of  the  sale,  20th  December,  1889,  was  accounted 
for  by  the  loss  of  the  papers,  and  that  the  Court  did  look 
upon  the  loss  as  satisfactorily  accounting  for  the  delay  is 
shewn  by  their  setting  aside  not  only  the  sale  by  the  sheriff 
but  the  writ  and  the  judgment,  on  grounds  of  mere  irregu- 
larity, which  would  have  been  clearly  waived  by  the  delay 
unless  explained.  But  a  further  fact,  which  would  liave 
been  an  answer  to  every  suggestion  of  mere  irregularity, 
including  even  the  non-service  of  writ,  if  such  were  the 
case  (see  Holmes  v.  Ruaael,  9  Dowl.  487),  whilst  not  expressly 
denied  was  concealed  from  the  Court  by  a  carefully  framed 
statement  in  the  affidavit.  The  fact  to  which  I  allude  was, 
that  on  19th  June,  1889,  the  defendant  Spiers  appeared 
upon  a  summons  issued  upon  this  very  judgment  which 
his  aflBdavit  caused  the  Court  to  set  aside  for  irregularity, 
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and  there  and  then  submitted  to  examination  as  a  judgment  mccbwoht,  j. 
debtor  regarding  his  estate.     When  the  matter  was  before       1894. 
the  Court  of  Appeal  the  papers  were  still  missing  out  of  the    Jan.  28. 
Registry,  for  the  reason  as  explained  upon  the  trial,  of  the  full  court. 
shifting  about  the   papers  in  consequence  of  a  fire,  and       ^^ 
hence  the  statement  in  the  aflBdavit  had  evidently  the  effect    j^^^^  ^^ 

of  concealing  the  fact  of  the  judgment  debtor  examination 

from  the  Court.  ,,, 

In  the  affidavit  the  suppliant  referred  to  his  examination  ThkQukbn 
as  a  judgment  debtor  before  the  Registrar,  by  saying,  "  In 
June,  1889,  the  said  Angus  Beaton  and  myself  were  called 
before  Mr.  Falding,  and  I  shewed  the  dissolution  of  part- 
nership advertised  in  the  Columbian.     I  did  not  know  that 
there  was  any  judgment  against  me."     He  goes  on  to  say, 
''  I  heard  no  more  about  the  matter  until,  some  time  after, 
I  got  a  letter  from  Corbould  &  McCollj  wishing  me  to  do 
something  about  it,  to  which  I  paid  no  attention,  consider- 
ing that  I  had  nothing  to  do  with  it.     The  next  thing  I   Judgment 
heard  of  it  was  that  my  farm  had  been  sold  by  sheriff's  davie,  c.j. 
sale.''    He  goes  on  to  say  that  the  said  farm  was  then  worth 
from  $4,000.00  to  $5,000.00,  and  that  he  is  informed  that 
Mr.  Corbould  purchased  the  said  farm  at  the  sheriff's  sale 
for  $150.00,  and  has  since  registered  a  Crown  grant  of  the 

property. 

Upon  the  trial  before  McCreight,  J.,  the  sheriff ,  William 
James  Armstrong,  distinctly  swore  to  serving  the  writ  on 
the  suppliant,  personally,  on  11th  April,  1889,  producing 
the  writ  with  his  endorsement  of  service  at  the  time,  and 
also  the  affidavit  of  service,  which  was  amongst  the  records 
of  the  Court  missing  at  the  time  of  the  judgment  of  the 
Divisional  Court,  but  subsequently  found.  The  sheriff 
swore  to  the  personal  service,  not  merely  from  his  endorse- 
ment on  the  writ  and  former  affidavit,  but  from  personal 
recollection  of  the  occurrence  which  enabled  him  to  state 
the  precise  place  and  occasion  of  service  upon  the  suppliant 
Spiers,  with  whom  he  had  been  personally  acquainted  for 
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mccrmght>j.  iqj^  years  previous  to  the  service.     His  journal,  also  entered 

1894.       up  at  the  time,  corroborated  his  recollection  and  endorse- 

Jan.  26.     ment  of  service.     The  Registrar,  Mr.  Falding,  was  called, 

^LL COURT.  *^^  ^^  produced  the  summons  and  examinations  of  the 

77^       suppliant  and  Beaton  as  judgment  debtors,  and  the  writ, 

affidavit  of  service  and  judgment  were  also  produced. 


The  suppliant  being  called,  whilst  denying  that  the  writ 
^^  was  served  upon  him  (which  he  does  somewhat  evasively), 
The  Qubbn  admits  that  he  became  aware  of  the  property  being  sold  by 
the  sheriff  in  January,  1890.  He  took  no  action,  however, 
until  the  following  March,  when  his  son,  A.  J.  Spiers,  who 
was  the  one  to  inform  him  of  the  sale  and  that  the  property 
had  been  sold  for  Marvin  &  Tilton's  debt,  went  to  see 
Mr.  Corbould,  who  told  him  that  he  had  purchased  the 
place,  and  explained  how  the  matter  had  happened.  The 
father  tells  us  that  Mr.  Corbould  would  hardly  listen  to  the 
son.  On  coming  from  Mr.  Corbould,  the  son  told  the 
Judgment  suppliant  what  Mr.  Corbould  had  told  him,  and  it  was  then, 
DAVIE,  C.J.  so  the  son  tells  us,  he  concluded  to  consult  a  lawyer. 
There  seems  to  have  been  no  hurry  in  coming  to  this 
conclusion,  the  son  stating  that  it  was  arrived  at ''  the  same 
summer,"  but  he  cannot  fix  the  date  or  the  month.  It 
seems,  however,  from  the  evidence  of  the  father,  that  it  was 
not  until  the  fall,  the  month  of  November,  that  he  went  to 
consult  Mr.  Morrison^  a  solicitor,  regarding  the  matter.  He 
says  that  the  reason  he  waited  so  long  was  because  he  had 
no  means  to  pay  the  lawyer  with,  yet  he  admits  that  during 
the  interval  he  had  been  earning  $3.00  per  day,  and  when 
he  did  go  to  consult  Mr.  Morrison  he  did  not  pay  him  any- 
thing, so  it  is  evident  that  his  excuse  about  want  of  means  is 
a  subterfuge  ;  so,  here  is  the  unexplained  fact,  that  learning 
of  the  sale  of  the  place  by  the  sheriff  in  January  he  never 
even  goes  to  make  enquiries  until  March,  when  he  sends 
his  son  to  Mr.  Corbould,  the  purchaser,  who  "  will  hardly 
speak  to  him,"  although  informing  him  of  how  the  sale 
took  place,  and  then  both  father  and  son  permit  matters  to 
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rest  until  November,  when  they  went  to  Mr.  Morrison.   The  mccbeight,  j. 

suppliant  tells  us  that  he   knew   there  must  have  been  a       1894. 

judgment  when  the  place  was  sold,  although  previously  in     Jan.  26. 

his  affidavit  he  was  positive  that,  although  aware  of  the  sale,   ipullcx)urt. 

he  knew  nothing  of  any  judgment.      Directly  contrary  to       ~~ 

his  affidavit,  he  tells  us  that  he   saw   Mr.  Morrison  twice     ^       ,_ 

'  Jan.  17, 

upon  the  subject,  the  second  time  being  some  four  or  five  —  — 

days  after  the  first,  which  he  has  sworn  was  in  October  or  ^^ 
November,  and  that  on  the  second  occasion  Mr.  Morrison  '^^^  Quken 
told  him  he  could  not  do  anything  for  him.  Spiers  then 
says  that  the  reason  of  Morrison's  so  telling  him  was  that 
he  went  into  partnership  with  Corbould  &  McColl  a  few 
days  afterwards,  whereas  it  is  proved  that  there  was  no 
change  in  Mr.  Morrison's  professional  associations  for 
months  afterwards,  and  that,  although  he  did  join  the  firm 
of  Corbould  &  McColl,  it  was  not  until  the  month  of  May 
following,  and  that,  until  a  few  days  before  his  so  joining 
Messrs.  Corbould  &  McColl,  the  partnership  was  not  in  Judgment 
contemplation.  Mr.  Morrison  was  called  as  a  witness,  but,  davib,  c.j. 
of  course,  could  not  be  questioned  as  to  communications 
between  himself  and  his  client.  It  would  be  interesting  to 
enquire  what  was  the  reason  of  his  advice  to  Spiers  that  he 
could  do  nothing  for  him,  a  topic  upon  which  Mr.  Spiers  is 
silent.  Spiers  swears  in  one  part  of  his  evidence  that  when 
served  with  the  judgment  summons  he  did  not  know 
whether  Marvin  &  Tilton's  name  was  in  the  summons,  and 
that  he  obeyed  the  summons  not  knowing  what  he  was 
summoned  for  ;  whereas  he  shows  in  another  part  of  his 
evidence  that  he  not  only  knew  what  he  was  summoned 
for,  but  carried  with  him  a  Columbian  newspaper  for 
the  purpose  of  showing  an  advertisement  which  he  claimed 
freed  him  from  liability  for  Marvin  &  Tilton's  debt. 

An  attempt  was  made  at  the  trial  to  prove  the  sheriff 
mistaken  as  to  the  service,  by  establishing  an  alibi  for 
Spiers,  but,  in  my  opinion,  the  attempt  fails,  and  the  positive 
evidence  of  the  sheriff  upon  this  point  remains  unimpaired. 
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mccreioht,  J.      From    consideration    of   the   foregoing    review    of    the 

1894.       evidence  adduced  at  the  trial,  I  think  it  is  established  that 

Jan.  28.     the  Court  of  Appeal  was  imposed  upon  by  an  untruthful 

FULLGouRT.  ^^^  misleading  affidavit  when  they  set  aside  the  judgment, 

^g9Q^       the  untruthfulness  and  misleading  character  of  such  affidavit 

Jan.  17.     ^^^^S  established  in  the  following  particulars  : 

SwER8~      ^'  ^^^^  when   appearing   on   the    judgment  summons, 
Q         suppliant  was  unaware  of  any  judgment  against  him. 

2.  In  concealing  the  fact  that  he  submitted  to  examina- 
tion as  a  judgment  debtor  upon  this  judgment. 

3.  That  the  judgment  was  signed  the  same  day  the  writ 
was  issued. 

4.  That  the  delay  in  applying  to  the  Court  was  due  to  the 

loss  of  the  papers  out  of  the  Registry  Office,  the  fact  being 

that  with  full  knowledge  of  the  judgment  and  sheriff's  sale 

he  permitted  nearly  a  year  to  elapse  before  even  consulting 

a  solicitor,  and  eighteen  months  before  taking  a  step  in  the 
Jodgment 

of         matter. 
DAVIE,  C.J.       rj.^^  evidence  of  the  suppliant  upon  the  trial  is  equivocal 
and  contradictory  to  a  degree,  and    not   worthy   of  belief 
upon  any  material  point. 

For  these  reasons  I  am  of  opinion  that,  although  the 
judgment  must  be  upheld  on  the  ground  of  non-registration 
of  the  Marvin  &  Tilton  judgment,  the  suppliant,  Spiers, 
who  has  tried  to  support  his  case  by  falsehood,  should  be 
deprived  of  all  costs,  and  the  judgment  below  varied 
accordingly.     There  should  be  no  costs  of  this  appeal. 

Crease,  J.:  I  have  examined  the  evidence,  cases  and 
arguments  brought  forward  on  this  appeal  with  anxious 
care.  I  confess  it  is  not  without  a  certain  reluctance  where 
a  suggestion  of  fraud  is  mooted  (though  fraud  does  not 
necessarily,  of  itself,  make  a  contract  or  judgment  obtained 
by  its  means  more  than  voidable)  that  I  can  only  come  to 
the  same  conclusion  as  is  arrived  at  in  the  judgment  of  Mr. 
Justice    McCreight;   this    was  that  the  plaintiff,   Spiers, 
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succeeds  in  his  claim,  and  the  defendant,  Corbould,  fails  in  mccreioht,  j. 
his  claim  and  counter-claim.     The  latter  had  but  neglected       1894. 
the  ample  opportunity  and  time,  which  the  law  allows,  of    Jan.  28. 
interposing  to  get  his  claim   and  right  to  interfere  recog-  puix court. 
nized.     He  probably  considered  that  it  was  not  an  unmixed       rzzz 
evil  ;  that  he  should  not  interfere  as  third  party,  and  serve     j 

both  plaintiff  and  defendant  with  notice  of  such  intention, 

and  that  he  so  far  remained  a  stranger  to  the  case,  Jacques         y. 
V.  Harrison.  12  Q.B.D.  136,  and  C.A.  165,  and  thereby  also  The  Queen 
prevented  himself  from  disputing  successfully  by  plea  or 
counter-claim  the    validity  of   the  judgment   of   the  Full 
Court  between  Marvin  &  Tilton  and  Spiers  &  Beaton. 

There  were  several  grounds,  some  of  which  were  alluded 
to  by  the  learned  Judge,  for  doubting  whether  the  Full 
Court,  in  forming  their  judgment,  were  imposed  upon  by 
fraud,  and  the  perjury  alleged  as  to  the  service  of  the  writ, 
e.g.y  the  non-registration  of  the  judgment,  which,  under 
section  26  of  the  Land  Registry  Act,  is  a  condition  g|Jf»e"t 
precedent ;  a  doubt  also  whether  the  original  judgment  ^avie,  c.j. 
was  capable  of  proof  had  Marvin  &  Tilton  tried  it  out, 
instead  of  taking  a  judgment  of  default  and  the  like. 

For  these  and  other  reasons  which  suggest  themselves, 
and  upon  full  consideration  of  the  case,  I  am  distinctly  of 
opinion  that  the  judgment  of  the  learned  Trial  Judge 
should  be  supported,  and,  therefore,  adjudge  that  the 
present  appeal  be  dismissed,  and  I  would  have  said  that 
the  costs  should  follow  the  event,  but  there  is  so  much  to 
find  fault  with  in  Spiers'  evidence  that  it  is  a  duty  to  deprive 
him  of  costs,  therefore  the  judgment  must  be  varied  to 
deprive  Spiers  of  costs  altogether,  and  for  a  return  to 
Corbould  of  the  purchase  money  paid  by  him  to  the  Crown. 

Drake,  J  (after  discussing  the  facts) :  Before  the  Judica- 
ture Act,  if  the  judgment  was  reversed  on  appeal,  the 
plaintiff  obtained  a  writ  of  restitution,  and  Chitty's 
(Archbold's)  Q.B.  Prac.  14th  Ed.  p.  993  says   the  present 
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McCBBiGHT,  J.  practice  is  to  make  an  application  to  the  Court  apparently 

1894.       in  the  original  action.     In  addition  to  the  irregularities  in 

Jan.  28.     the  proceedings   to   obtain   judgment,   Spiers   alleged  and 

poLLoouRT.  proved  that  the  judgment  was  not  registered  until  after  the 

^^       fi,  fa.  against  the  lands  was  placed  in  the  sheriff's  hands  as 

J       .-      provided  by  Section  31  of  the  Execution  Act,  and  section 

30  enacts  that  the  sheriff  shall  not  offer  the  lands  for  sale 

r.         within  a  less  period  than  thirty  days  from  the  date  on  which 
HE  Quern  ^^^  ^^^^   ^^^  delivered   to  him.     The   effect  of  these  two 

sections  is  that  the  judgment  must  be  registered  thirty  days 
before  sale. 

The  judgment  was  not  registered  until  5th  December,  and 
the  lands  sold  on  the  20th.  When  the  application  to  the 
Full  Court  was  made,  no  documents  relating  to  the  proceed- 
ings to  obtain  a  judgment  were  forthcoming  ;  but  these 
have  now  been  discovered  and  produced. 

The  defendant,  Corbould,  in  setting  up  a  counter-claim 
Judgment  ^^  ^j^^  petition  of  right,  has  not  followed  the  course 
DRAKE,  J.  pointed  out  in  Jacquef<  v.  Harrison^  12  Q.B.D.  165.  A  counter- 
claim is  in  the  nature  of  a  cross  action,  and  the  Crown 
Procedure  Act,  C.S.B.C.  (1868)  Cap.  32,  does  not  contem- 
plate  that  an  action  should  be  brought  against  the  Crown 
except  in  the  mode  and  under  the  restrictions  pointed  out 
in  that  statute.  Section  7  enacts  the  procedure  to  be 
followed,  and  that  is  that  the  party  served  should  plead  or 
demur;  section  10  makes  the  rules  of  pleading  so  far  as 
applicable  and  so  far  as  they  may  not  be  inconsistent  with 
that  Act  to  apply  to  petitions  of  right.  It  can  hardly  be 
said  that  a  counter-claim  is  consistent  with  the  Crown 
Procedure  Act;  if  it  was  so  held,  a  subject  might  set  up  an 
.action  against  the  Crown  by  counter-claim,  which  the 
Lieutenant-Governor  had  no  opportunity  of  considering 
under  section  4.  For  these  reasons  I  think  the  counter- 
claim  cannot  be  entertained. 

To  deal  with  the  defence  itself,  Corbould  says  he  bought 
the  hereditaments  at  public  auction  in  good  faith  and  for 


I 


IV.]  BRITISH    COLUMBIA  REPORTS.  403 

valuable   consideration   and   without  concealment  of  the  mccbmoht,  j. 
facts,  and  denies  that  the  sale  to  him  is  illegal  and  void       ^8^4- 
upon  many   grounds,  and   in   the   argument   Mr.  McColl    J^n*  26. 
contended  that  Corbould  was  not  a  party  to  the  proceedings  pdllcx)urt. 
before    the    Court,   and    must  be   treated   as   a   stranger       2896. 
purchasing   at    sheriff's   sale,   without    knowledge  of   any     j^^,^  ^^^ 
irregularity.  — ; 

Spiers 

Mr.  Corbould  was  the  solicitor  on  the  record   for  Marvin         v, 
&  Tilton,  both  in  the  Court   below  and  on  the  appeal ;  in     ^'  Queen 
BouTBot  V.  Savage^  L.R.  2  Eq.  142,  Vice-Chancellor  Kinders- 
LEY  says  a  solicitor  is  an  alter  ego   of  his  client,  and  his 
knowledge  is  his  client's  knowledge,  and  Dressen  v.  Norwood^ 
17  C.B.  466,  and  Wyllie  v.  rollen,  32  L.J.  Ch.  782,  are  dicta 
to  the  effect  that  the  knowledge  of  the  agent  is  the  knowledge 
of  the  principal  if  derived  from  the  same  transaction — he  Judgment 
cannot,  therefore,  be  treated  as  a  stranger  to  the  transac-    drake,  j. 
tion.     Section  43  of  the  Execution  Act  protects  a  purchaser 
from  all  irregularities  in  the  sale,  whether  he  had  notice  or 
not,  provided  he  was   not  a  party  thereto,  but   the  facts 
preclude  Mr.  Corbould  from  invoking  the  protection  of  this 
section,  as  he  must  be  treated  as  a  party  to  the  irregularities 
which  induced  the  Court  to   set  aside  the  judgment  and 
execution. 

For  these  reasons,  I  am  of  opinion  the  judgment  appealed 
from  should  be  confirmed  with  costs. 

Appeal  dismissed  with  costs. 
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McCkeight,  J. 


1894. 
Oct.   8. 


MANSON  V.  HOWISON. 

Vendor  and  Purchaser^- Time  essence  of  contract — Right  to  rescind— Tiile  to 
lands — Lis  pendens — Whether  a  cloud. 


1896. 
Jan.  17. 

:MaN80N 

V. 
HOWISON 


the 


FULL  COURT.   Vendor  had  a  good  title  to  the  lands  at  the  time  of  the  contract,  iwliich 

made  punctual  payment  of  the  instalments  of  purchase  moxiey  of 
the  essence  of  the  contract,  and  in  default  the  vendor  to  li.a.ve  a 
right  to  re-sell.     It  also  gave  the  vendee  the  right  to  pay  the  iwliole 
of  the  purchase  money  at  any  time  and  demand  a  deed.    Tlie  lan^ 
were  of  speculative  value.    After  the  date  of  the  contrabot  a^v^ 
payment  of  deposit  an  action  was  brought  against  the    -veixAo"^ 
involving  her  title  to  the  lands,  and   a  Us  pendens   regis'tere^ 
Vendor  and  vendee  then  agreed  that  no  further  payments    slaoiJ* 
be   made  until  it  was  removed.    After  the  original  pex^io^    *^ 
completion,  and  before  the  lis  pendent  was  removed,  the     -v^^xmoce 
tendered  the  whole  amount  of  the  purchase  money,  and  a   c:50>*^^^' 
ance  for  execution,  to  the  vendor,   who  asked  time  to     st^^^   ^® 
solicitor.    No  further  tender  was  made.    The  lis  pendens  wjm*^   ii.i  tier 
wards  removed.     The  action    was   brought   by    the   verm. ^3.^^      ^^ 
rescission  of  the  contract  and  return  of  the  deposit,  and  the*     '^r^?**^  Oi* 
counter-claimed,  demanding  specific  performance. 
Heldt  per  McCreioht,  J.,  ordering  rescission,  refusing  return 
deposit,  and  dismissing  the  counter-claim  : 

1.  That  time  was  of  the  essence  on  both  sides.  That  the  avc:^'*^^  ^" 
speculative  character  of  a  purchase  makes  time  of  the  «^^^^^  ' 
even  whei'e  not  so  provided  in  the  contract. 

2.  That,  on  the  facts,  the  vendee  had  not  waived  his  right  to 

3.  Quaere,  whether  the  existence  of  the  registered  lis  pendens 
good  ground  for  refusal  of  the  title. 

4.  The  Court  may  refuse  to  order  return  of  the  deposit  wl 
vendor  had  a  good  title  at  the  time  of  the  contract. 

Upon  appeal  to  the  Full  Court :    Grease  and  Walkem,  JJ.,  a^: 
McCreight,  J. 

Per  Drake,  J.  (dissenting),  dismissing  the  plaintifiTs  claim,  and  o: 
specific  performance  by  him  : 

1.    Where  a  purchaser  has  a  right  to  rescind  for  want  of  titl« 

l)eing  of  the  essence  of  the  contract,  the  effect  of  his  giving  ^**^      ^ 
time  to  the  vendor  to  cure  the  defect  is  not  to  waive  that^  f^S  t, 
but  he  must,  after  default  upon  the  extended  period,    gi^"^     ^ 
vendor  a  reasonable  time  to  complete. 


t>ime 
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2.  That  the  purchaser  had  no  right  to  rescind  at  the  time  he  offered  McCbbiqht,  j. 

the  money  and  deed  for  execution,  and  in  any  case  the  tender  and        1994. 
refusal  proved  were  insufficient. 

3.  That  the  purchaser  having  originally  had  a  right  to  rescind,  which ' 


he  did  not  exercise,  could  not  complain  that  the  property  had  full  court. 

afterwards  considerahly  depreciated,  and  such  depreciation  and         

the  fluctuating  value  of  the  property  were  not  therefore  grounds 

for  refusing  the  vendor  specific  performance.  JftJ^*  17. 


Statement. 


4.    Quaere,  whether  the  existence  of  the  registered  lis  pendens  was  a  good      Manson 

ground  for  the  refusal  of  the  title.  v. 

AHowisoN 
CTION  by  the  vendee  for  rescission  of  a  contract  for  the 

sale  and  purchase  of  lands  and  for  return  of  deposit  paid 
by  him.  The  facts  fully  appear  from  the  head-note  and 
judgments.  The  action  was  tried  before  McCreight,  J.,  at 
New  Westminster,  on  19th  April,  1894. 

E.  P.  DaviSy  Q.C.,  and  Aulay  Morrison^  for  the  plaintiff. 
A.  J,  McColl,  Q.C.,  and  L.  P.  Eckstein^  for  the  defendant. 

October  8th,  1804. 

McCreight,  J.:  In  this  case  Manson  sues  for  a  rescission 
of  the  contract  with  Mrs.  Howison,  as  well  as  a  return  of 
his  deposit,  and  Mrs.  Howison  counter-claims  for  specific 
performance  of  the  agreement.  The  evidence  is  not  very 
lengthy,  and  is  remarkably  free  from,  at  all  events,  serious 
contradictions. 

The  first  question  is  whether  Manson  is  entitled  to  Ju^'gment 
rescission,  and  I  think  he  was  so  entitled  in  December,  mccbkight,  j. 
1891,  or  March,  1892,  as  well  as  in  June  and  July,  1892, 
especially  as  he  had  stipulated  in  his  agreement  of  March, 
1891,  that  he  might  at  any  time  pay  up  all  the  unpaid 
purchase  money,  and  this  purpose  apparently  he  wished 
to  carry  out,  even  as  near  as  the  year  1891.  I  gather  this 
was  his  object  and  that  he  was  prepared  to  do  so,  of  course 
on  getting  a  good  title  and  deed,  from  the  evidence,  and  I 
think  he  further  was  entitled  to  rescind  because  a  purchase 
like  that  in  question,  avowedly  entered  into  as  a  matter  of 
speculation,    and   the   nature   of    the   contract  rendering 
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McCREioHT,  J.  expedition  obligatory,  as  Mrs.  Howison  must  have  known 

1894.       from  the  conversations  with  Manson,  in    1891    at   latest, 

Oct.  8.     brings  this  ease,  as  it  seems  to  me,  within  the   case  of 

FULLcx)URT.  Macbvyde  v.  WeekeSy  22  Beav.  533,  referred  to  in  Fry  on 

1896.       Specific  Performance,  pp.  499  <fe  501,  Ed.  1892,  and  p.  468, 

Jan.  17.     ^^'  l^^l'  Compton  v.  Bagley  (1892)  1  Ch.  313. 

It  seems  to  have  been  assumed  during  the  argument  by 

Itf  ANBON 

V,  all  that  the  withdrawal  of  the  lis  pendens^  I  believe  in  July, 
owiBON  jy92^  by  consent,  made  the  title  free  from  objection ;  but 
on  reference  to  the  notes  in  Le  Neve  v.  Le  Neve^  W.  &  T. 
Ldg.  Gas.  6th  Ed.  Vol.  II.  26,  I  doubt  whether  the  fylingor 
the  withdrawal  of  the  lis  pendens  was  of  as  much  importance 
as  was  considered.  It  there  appears,  and  from  the  cases 
cited,  that  the  lis  pendens  affects  a  person  only  who 
purchases  from  a  party  during  the  pendency  of  a  suit, 
whereas  here  the  plaintiff  had  purchased  and  paid  over 
$4,000.00  before  the  lis  pendens  was  fyled.  Again,  the 
Judgment  parties  in  Donahue  v.  Howison  and  Manson  evidently  treated 
mccreight,  j.  the  discharge  of  the  lis  pendens  for  the  purposes  of  that 
action  as  immaterial,  and  thought  Donahue  might  still 
recover  against  Mrs.  Howison  or  Manson,  and  went  down 
to  trial  in  November,  1892,  and  early  in  1893,  though  it  so 
happened  that  the  hearing  was  postponed  on  those  occa- 
sions ;  and  in  May  or  June,  1893,  the  trial  came  on  before 
me,  and  no  objection  was  made  to  the  continuance  of  the 
action  on  the  ground  of  the  discharge  of  the  lis  pendens, 
and  I  think  this  is  the  meaning  of  the  Act.  The  Act  merely 
deals  with  the  case  of  and  provides  an  indemnity  in  the 
case  of  a  sale  or  mortgage  made  before  final  decree  to  a 
person  who  had  no  notice  of  the  pending  proceedings,  thus 
rendering  a  new  suit  necessary.  I  believe  nothing  of  the 
kind  has  happened  here  moreover. 

The  certificate  of  indefeasible  title  obtained  by  Mrs. 
Howison  in  October,  1893,  does  not,  I  think,  affect  Manson *s 
right  to  rescind,  whatever  might  have  been  the  result  if 
obtained  in  1891  ;  but  even  then,  and  in  any  case,  it  could 
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not  have  been  made  with  Donahue's  knowledge  and  consent,  mccrwoht,  j. 
without  which  it  could  not  have  been  or  be  binding  on  him       18^4. 
on  the  simplest  principles  of  justice.     I  will  only  further     Oct.  8. 
refer  on  this  point  of  the  right  of  rescission  to  the  remarks  ppL,,  cx)urt. 
which  I  shall  presently  make  when  I  come  to  deal  with  the       ^^ 
question  of  Mrs.  Howison's  right  to  specific  performance    j^^  ^^ 

set  forth  in  her  counter-claim.     The  next  question  is  as  to 

Mrs.Howison's  right  to  recover  the  deposit;  Manson  delayed,         i;. 
through  having  the  same  solicitor  as  Mrs.  Howison,  or  else    "^^"o'' 
none  at  all,  to  press  for  either  the  completion  or  rescission  of 
the  contract,  and  Mrs.  Howison  might,  perhaps,  in  case  of 
pressure  have  obtained,  of  course  on  terms,  a  release  of  Dona- 
hue's claim.     She  seems  to  me  in  no  way  to  blame  in  making 
the  contract.     No  claim  was  made  by  Donahue  for  months 
afterwards,  and  Manson  must  have  known  that  like  all  tax 
sale  titles  it  was  liable  to  be  questioned  ;  what  is  of  more 
importance,  she  has  succeeded  so  far  in  the  Donahue  suit — 
of  course  I  cannot  tell  what  the  result  of  an  appeal  may  be  Judgment 
either  in  the  Full  Court  or  in  the  Supreme  Court  of  Canada,  mccbbight.  j. 
as  I  have  intimated  in  my  judgment  in  the  Donahue  suit ; 
but  holding  as  I  did  then,  and  still  think,  that  she  has  a 
good  title,  I  cannot  make  her  refund  the  deposit  as  if  she 
had  none. 

I  arrive  at  this  conclusion  from  the  cases  referred  to  in 
Fry  on  Specific  Performance,  Ed.  1892,  p.  653,  where  he 
refers  to  Southcomh  v.  Bishop  of  Exeter ^  6  Hare  225,  and 
Rede  v.  Oakes,  2  De  G.  J.  &  S.  518,  which  shews  that  before 
the  Judicature  Acts  a  Court  of  Equity  in  many  cases  did 
not  order  the  return  of  the  deposit,  but  left  the  parties  to 
their  remedies  at  common  law.  I  refer  especially  to  the 
argument  of  Mr.  James  Parker  (afterwards  an  eminent 
Equity  Judge),  in  Southcomh  v.  Bishop  of  Exeter^  6  Hare  at 
p.  226,  that  the  Court  of  Equity,  where  the  vendor's  bill  had 
been  dismissed,  sometimes  ordered  the  deposit  to  be 
returned,  but  that  had  been  where  the  vendor  could  not 
make   a  good  title,  and  where,   therefore,   the  purchaser 
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mocmioht,  J.  ^ould  be  entitled  to  recover  the  deposit  at  law  ;  and  he 

1894.       points  out  also  that  a  decree  that  the  deposit  should  be 

Oct.  8.     returned  would,  in  fact,  amount  to   a  decision   that  the 

puLLoouRT.  deposit  could  be  recovered  at  law,  and  would  be  a  decision 

^^       on  the  question  of  title  adverse  to  the  vendor,  whereas  I 

Jan   17      h^v®  held,    invoking  common  law  jurisdiction,  in  the  suit 

of  Donahue  v.  Howison  that  she  had  a  good  title.      The 


\         Vice-Chancellor  seems  to  have  agreed  with  this  argument. 

HowiBON    j^  must,  however,  be  borne  in  mind  that,  as  I  have  already 

intimated,  it  is  doubtful  whether  my  decision  in  Donahue 

V.  Howison  may  not  be  reversed  on  appeal,  and  so  Mrs. 

Howison's  title  held  to  be  bad,  in  which  case,  adopting  the 

same  reasoning,  it  might  be  held  that  Manson  was  entitled 

to  his  deposit,  and,  of  course,  he  should  not  be  prejudiced 

in  the  exercise  of  such  very  possible  claim  by  my  decision 

in  the  present  case,  and  my  judgment  on  this  point  of  the 

return  of  the  deposit  must  be  without  prejudice  to  such 

Judgment    claim  ;  at  present,  however,  I  cannot  see  anything  inequitable 

of 
MccRKiQHT,  J.  in  the  retention  by  Mrs.  Howison  of  the  deposit  or  part 

payment ;  Soper  v.  Arnold,  35  Ch.  D.  386,  37  Ch.  D.  96 ; 

Rede  v.  Oakes,  2  De  G.  J.  &  S.  518. 

The  last  question  is  as  to  the  right  of  Mrs.  Howison  to 
specific  performance.  I  tliink  the  title  is  one  which  should 
not  be  forced  on  Manson  ;  see  the  cases  of  Pyrke  v.  Wad- 
dington,  10  Hare  8,  and  Palmer  v.  Locke,  18  Ch.  D.  381,  and 
Fry  on  Specific  Performance,  Ed.  1892,  pp.  406-412.  I 
may  refer  to  my  judgment  in  Donahue  v.  Manson  and 
Howison,  where  I  held  Mrs.  Howison's  title  to  be  good,  but 
mentioned  that  owing  to  the  opposite  schools  of  thought 
prevailing  among  judges  on  tax  sale  titles  I  could  not  but 
feel  uncertain  as  to  the  result  of  an  appeal. 

I  have  discussed  points  not  argued  before  me,  and  the 
questions  are  difficult,  and  I  think  the  best  course  I  can 
pursue  is  to  act  as  Lord  Westbury  did  in  Jackson  v.  Duke 
of  Newcastle,  33  L.J.  Ch.  698,  of  directing  this  judgment  to 
lie  in  the  Registrar's  office  for  a  time,  in  case  either  side 
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may  wish  for  a  re-argument.     If  neither  side  so  wish,  then  mccrwqht,  j. 
the  above  mast  be  taken  as  my  judgment.     Costs,  plaintiff       1894. 
partly  succeeds,  partly  (rescission,  but  no  return  of  deposit)     Oct.  8. 
fails,  no  costs  ;  Saner  v.  Biltong  11  Ch.  D.  416.  fulloocrt. 

Mrs.    Howison   fails   on   counter-claim ;    she   must   pay       {^ 
costs  of  it. 


Jan.  17. 

Manson 
Howison 


Judgment  for  plaintiff , 

From  this  judgment  the  defendant  appealed  to  the  Full 
Court,  and  the  appeal  was  argued  before  Crease,  Walkem 
and  Drake,  JJ.,  on  10th  and  11th  December,  1895. 

A,  J,  McCollf  Q'C.,  for  the  appellant. 

E.  P.  Davis y  Q.C.,  and  iluZay  if orrison,  for  the  respondent. 

Cur.  adv.  vult. 

January  17th,  1808. 

Crease,  J.:    This  is  an  appeal  against  the  judgment  of 

Mr.  Justice  McCreiqht  in  favour  of  the  plaintiff  on  the 

claim,  as  far  as  a  rescission  was  concerned,  and  against  him 

as  to  the  return  of  the  deposit,  and  against  the  defendant 

on  a  counter-claim.  Judgment 

of 
Manson  had  sued  for  a  rescission  of  a  contract  for  sale  of    crease,  j. 

land  with  Mrs.  Howison  and  return  of  the  purchase  money. 

Mrs.  Howison  counter-claimed  for  specific  performance. 

The  facts  were  as  follows  :     The  action  arose  out  of  an 

agreement    made    on    25th   March,   1891,  between   Mary 

Howison,  vendor,  and   William   Manson,  vendee,  for  the 

purchase  of  forty -three  acres  of  land  fronting  on  the  City 

of  New  Westminster,  Lot  11,   Group  2,   in   South   West- 

minster.     The  price  was  $13,000.00,  payable  one-third  in 

cash,  one-third  at  six  months,  date,  26th  September,  1891, 

and  the  remaining  one-third  at  one  year,  viz.,  25th  March, 

1892,  the  instalments  carrying  interest  until  paid.      There 

were  two  provisions,  viz.:     The  purchaser  might  complete 
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mccbeioht,  J.  jjjg  purchase  by  paying  up  at  any  time,  and  that  upon  pay- 
1894.       ing  up  he  should  receive  his  deed. 

Oct.  8.         Mr.  Manson  paid  the  first  instalment,   $4,334.00,  entered 
FULL  COURT,  o^  the  land,  and  set  to  work  vigorously  improving  it,  and 

1896        ^^^^  ^^^  ^^*  ^^^  $500.00 — $2,500.00  per  acre. 
Jan   17  ^^®'  Howison  had  bought  the  land  seven  years  previously 
at  a  tax  sale,  and  was  on  the  point  of  getting  her  certificate 

I^CaN  BON 

V.  of    indefeasible    title    when    the    original    owner,    called 

0WI80N  DQj^ahue,  claimed  the  land,  and  commenced  suit  against 
her  for  the  recovery  of  it  and  covered  it  with  a  lis 
pendens. 

Meanwhile  Manson  found  the  land  going  down  in  value, 
and  he  was  unable  to  sell  for  want  of  a  clear  title  and 
conveyance  to  himself. 

On  application  to  her  in  the  interim  for  a  conveyance,  as 

he  kept  his  money  ready  to  pay  up,  he  was  put  off  by 

information  that  she  could  not  give  him  a  conveyance  until 

Judgment    the  lis  pendens  was  removed,  which  was  shewn  she  could 

CRKA8B,  I.  have  done  at  any  time. 

Turner,  her  agent,  informed  Manson  that  she  could  not 
take  her  money  from  him  unless  the  Donahue  suit  was 
settled  ;  that  she  was  not  in  a  position  to  give  title. 
Meanwhile  she  waived  her  interest.  She  put  him  off  from 
time  to  time,  and  told  him  not  to  take  any  more  money 
until  the  suit  was  settled.  At  last,  the  land  still  going 
down,  on  2nd  June,  1892,  Manson  tendered  her  the  balance 
of  the  purchase  money,  $8,668.00,  in  exchange  for  a  convey- 
ance ;  this  she  could  not  accept,  and,  wearied  out  with 
waiting,  he  at  once  sued  her  for  a  rescission. 

Now,  at  the  time  of  the  agreement  in  March,  1891,  prices 
were  very  inflated.  Manson  had  entered  into  agreement  to 
sub-divide  and  sell.  Mrs.  Howison  knew  this  was  the  pur- 
pose of  the  purchase.  When  Manson  enquired  as  to  the 
title.  Turner,  her  agent,  verbally  guaranteed  it  to  be 
perfectly  correct.  She  was  bound  to  give  him  a  deed  when 
he  paid  the  money.     The  provision  gave  him  liberty  to  pay 
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up   any  time  within   the   period.      So   that,   after  tender,  mccrmoht,  j. 
during  the  currency  of  the  agreement,  he  was  entitled  to       1®94. 
the  deed.     Time  was  of  the  essence  of  the  contract  as  against     Oct.  8. 
her.     She  was  bound  to  keep  the  title  in  a  condition  to  full  court. 
receive  his  money  at  any  time  within  the  contract,  but  she       ^^ 

^'^  ^.^*-  Jan.  17. 

It  is  contended  that  he  did  not  take  advantage  of  that 


provision  within  the  time.     The  answer  to  that  was  that        a^son 


V. 


she  extended  the  time  of  the  agreement  to  25th  June,  1892.    Howison 
Any  such  extension  must  carry  with  it  all  the  rights  and 
provisions  of  the  agreement,   if  not  expressed  to  contrary 
either  by  writing  or  unequivocal  act. 

A  good  authority  on  the  subject  of  waiver  or  election  by 
conduct  is  found  in  The  Earl  of  Damley  v.  The  London, 
Chatham  &  Dover  Railway  Company,  36  L.J.  Ch.  404,  at  p.  413. 

Here  the  payment  was  indefinite  until  settlement  of  the 
Donahue  suit.  It  was  then  incumbent  on  the  defendant  to 
prove  that  Manson  agreed  not  to  exercise  this  privilege.  Judgment 
The  questions  whether  she  extended  the  time,  and  was  crbasb,  j. 
bound  to  give  a  good  title  and  of  conduct  giving  him  a 
right  to  rescission,  bring  the  case  under  Hunter  v.  Daniel, 
4  Hare  420,  at  p.  432,  and  Monroe  v.  Taylor,  8  Hare  51. 
Her  request  to  him  not  to  make  any  more  payments  on 
account  of  the  agreement  was  an  effectual  waiver  of  the 
time  of  payment,  which  itself  creates  an  extension.  Man- 
son's  passiveness  was  not  an  election  on  his  part  to  waive ; 
he  was  not  bound  at  all.  Clough  v.  London  &  Northwest 
Railway,  L.R.  7  Ex.  26,  shews  what  would  take  away  the 
right  to  elect.  As  long  as  a  man  does  nothing  and  says 
nothing,  he  does  not  elect  unless  the  rights  of  the  third 
party  intervene,  and  then  election  is  either  by  express 
words  or  unequivocal  act. 

Manson  suffered  a  good  deal  of  hardship  from  the  course 
Mrs.  Howison  pursued.  He  had  spent  much  money  in 
clearing  and  in  other  ways,  and  $4,300.00  in  cash  paid  her, 
and   sustained   loss   of   expected   sales.     The   moment  he 
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Mcc MIGHT,  J.  heard  of  the  lis  pendens,  and  was  served  by  Donahue,  he 

1894.       went  out  of  possession  of  the  property,  and  all  his  sub-sales 

Oct.  8.     whence  he  expected  to  recoup  his  loss  ceased.     He  could 

ruLLoouRT.  have  gone  out  of  the  property,  or,  as  he  expressed  it,  "  got 

^^       out  even  in  June,"  but  was  prevented.     Manson  wanted  the 

Jan  17     *^^^®  straightened  out,  but  was  always  put  off.     It  is  really  a 

question  of  fact,  and  I  cannot  but  conclude,  upon  a  careful 

V,         consideration   of   all   the  circumstances  of  the  case,  that 

owiBON    ^^j^gQjj   jg   entitled   to  rescission  of  the  contract,   and  I 

adjudge  that  it  should  be  rescinded  accordingly ;  but,  for 

Judgment   the    reasons   stated    by   Mr.    Justice    McCreight   in   his 

CRBA8E,  J.  judgment,   Mrs.  Howison  must  be   allowed    to   retain  the 

money  paid  her  on  account  of  the  contract  by  Manson,  and, 

as  each  party  has  only  partly  succeeded  here,  I  decide  that 

each  pay  their  own  costs  here  and  in  the  Court  below. 

Walkem,  J.,  concurred  with  the  judgment  of  Crease,  J. 

Drake,  J.:  In  this  appeal  the  defendant  by  counter- 
claim asks  for  specific  performance  of  a  contract  for  the  sale 
and  purchase  of  land  which  the  learned  Judge  in  the  Court 
below  refused,  on  the  ground  of  IcLches,  at  the  same  time 
ordering  rescission  of  the  contract. 

At  the  time  the  contract  of  sale  was  entered  into,  the 
vendor  had  a  prima  facie  good  title  and  the  register  was 
clear, 
of  The  purchaser  neither  asked  for  an  abstract  of  title  or 

made  any  requisition  on  title.  The  presumption,  therefore, 
is  either  that  he  was  satisfied  with  the  title  that  appeared 
on  the  register,  or  that  he  was  satisfied  with  the  vendor's 
contract  to  give  a  good  title. 

After  the  sale  and  after  the  payment  of  the  first  instal- 
ment a  lis  pendens  was  registered  by  Donahue,  who 
commenced  an  action  against  both  vendor  and  purchaser. 

A  lis  pendens  is  not  in  itself  a  cliarge  on  the  land,  but  it 
is  notice  of  an  adverse  claim.  Such  a  claim  may  either  be 
made  in  respect  of  the  actual  ownership  or  it  may  be  only^ 


DRAKE,   J. 
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a  limited  claim  to  some  pecuniary  interest  in  land  which  mccbbight,  j. 
can  be  cleared  off  by  payment.  ^®^- 

A  lis  pendens  of  the  latter  class  may  be  removed  by  an      Oct.  8. 
order  of  the  Judge  upon  terms  of  giving  security  sufficient  fullcoubt. 
to  meet  the  demand.  ^^ 

If  the  claim  is  to  the  ownership,  it  is  doubtful  if  a  Judge    j^^   ^^ 
can    compel   a   claimant   to   relinquish    his    claim    for   a 


pecuniary  security.     In  this  case  the  claim  was  to  declare         „, 
Mrs.  Howison's   title   null   and  void  as   against  the  three    ^^^^^^on 
plaintiffs. 

The  same  solicitor  appeared  for  both  the  parties  in  this 
action,  as  it  was  considered  that  it  was  the  vendor's  duty  to 
clear  the  title,  the  purchaser  being  only,  in  fact,  a  nominal 
defendant. 

Before  Donahue's  action  was  brought  to  a  hearing  an 
order  was  consented  to  by  Donahue  whereby  the  lis  pendens 
was  removed  from  the  register  on  security  being  given.  By 
the  contract  for  sale,  time  is  made  tlie  essence  of  the  .ludgment 
contract.  This  condition  is  equally  applicable  to  the  dbake,j. 
vendor  not  being  in  a  position  to  give  a  good  title  when 
demanded,  as  to  the  purchaser  not  being  prepared  with 
his  purchase  money  on  the  days  appointed  for  payment  of 
the  instalments. 

Manson,  the  purchaser,  took  no  steps  to  rescind  the 
contract  on  the  grounds  of  this  adverse  claim  of  title  of 
which  he  thus  had  notice,  except  as  appears  hereafter. 
Both  plaintiff  and  defendant  appear  to  have  consented 
tacitly  to  let  matters  stand  for  the  time,  Mrs.  Howison 
waiving  all  claim  to  interest  under  the  contract  until 
Donahue's  action  was  disposed  of ;  and,  in  fact,  under  the 
circumstances,  the  purchaser  would  not  be  liable  to  interest. 
A  waiver  may  either  be  by  agreement  or  by  conduct  of 
parties.  Any  negotiating  after  the  time  fixed  for  comple- 
tion will  amount  to  a  waiver ;  see  Flint  v.  Woodin, 
9  Hare  618. 

The  evidence  shews  that  the  negotiations  and  discussions 


414  BRITISH  COLUMBIA  REPORTS.  [Vol. 

McCBEioHT,  J.  ^ere  proceeding  for  some  time  after  the  second  and  third 

1894.       payments  became   due.     The   vendor   desired    Donahue's 

Oct.  8.      claim  to  be  disposed  of  before  she  received  the  money,  and 

FaLLcouBT.  to  this  the  purchaser  did  not  dissent,  although  he  expressed 

^ggg        dissatisfaction,  and  he  did  not,  as  he  undoubtedly  could 

Jan.  17.     liftve  done,  rescind  the  agreement. 

Mr.  Wilson,  in  his  evidence,  states  that  he  did  not  remove 

0,  the  lis  pendens  in  order  to  save  the  costs  of  doing  so,  but 
HowisoN  ^^^^  there  was  no  trouble  in  getting  it  done  whenever  it 
was  necessary.  I  could  understand  his  position  better  if 
he  was  acting  for  Donahue,  as  he  might  then  consent  to 
take  cash  security  for  Donahue's  rights ;  but  acting  for  Mr. 
Manson  and  Mrs.  Howison,  he  could  hardly  predicate  that 
Donahue  would  agree  to  such  a  course.  Notice  of  this 
action  was  a  cloud,  but  his  evidence  is  undisputed  when  he 
says  it  could  be  removed  at  any  time. 

Matters    thus    drifted    on    until    June,    when    Manson 

Judgment   instructed  Mr.  Turner  to  tender  a  deed  and  the  balance 
of 

DRAKK,  J.  due  under  the  contract  to  Mrs.  Howison.  The  account  of 
this  transaction  as  given  by  Mr.  Turner  is  as  follows : 
That  on  June  22nd,  1892,  at  request  of  Mr.  Morrison,  Mr. 
Manson 's  solicitor,  he  tendered  a  deed  and  marked  cheque 
for  $9,185.96  to  Mrs.  Howison  ;  Mrs.  Howison  said  she  was 
unable  to  sign  the  deed  and  receive  the  money,  but  that 
she  would  call  on  her  solicitor  and  see  him  again  ;  Mrs. 
Howison  says  that  Turner  called  between  five  and  seven  in 
the  evening  and  said,  **  Mr.  Manson  has  sent  me  with 
$9,000.00  and  some  hundreds."  That  she  said  it  was  a 
strange  time  to  come  after  the  banks  were  closed,  but  that 
she  would  go  down  in  the  morning  and  see  her  solicitor 
and  settle  the  business  at  once  ;  he  did  not  shew  her  a  deed 
or  go  into  the  house  but  had  a  paper  in  his  hand.  The 
deed  which  Turner  thus  claims  to  have  tendered  is  an 
ordinary  deed  with  the  usual  limited  covenants  for  title. 
No  information  was  conveyed  to  Mrs.  Howison  that  Manson 
had  waived  all  claim  to  have  Donahue's  lis  pendens  removed 
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and  that  he  was  prepared  to  take  the  title  subject  to  the  mccbeioht,  j. 
contingency  of  Donahue  establishing  his  rights.  i^^* 

Mrs.  Howison  naturally  refused  to  transact  the  business     Oct.  8. 
without  her  solicitor's  advice,  and  having  told  Turner  she  fdllcoubt. 
would  see  her  solicitor  next  morning  she  accordingly  did,       {^^ 
and  Mr.  Wilson  thereupon  told  Turner  not  to  bother  his     j^^  17 

client  but  come  to  him  ;  he  did  not  apparently  see  the  deed 

tendered,  nor  did  he  take  any  steps  to  complete  the  bargain  v. 
with  Turner,  although  Turner  states  he  told  Wilson  he  had  ^^^''^^^ 
tendered  a  deed  and  "cheque.  Apparently  Mr.  Wilson  con- 
sidered that  the  lis  pendens  was  the  only  obstacle,  so  he 
took  steps  to  remove  it,  and  obtained  from  Donahue  a 
consent  order  to  that  effect,  and  the  lis  pendens  was  finally 
removed  on  21st  July,  1892. 

Up  to  the  date  of  the  alleged  tender  of  the  deeds  and 
cheque  both  parties  had  undoubtedly  waived  strict  com- 
pliance with  the  contract.     The  day  after  the  alleged  tender 

of  the  deed  an  action  was  commenced  by  Manson  to  rescind  Judgment 

•^  of 

the  contract.  drakb,j. 

The  rule  as  to  rescission  of  a  contract  for  misrepresenta- 
tion, is,  that  the  party  wishing  to  escape  must  determine 
the  contract  immediately  he  discovers  the  misrepresenta- 
tion, but  if  the  vendor  suggests  that  if  time  is  given  the 
misrepresentation  may  be  cured  ;  the  purchaser  by  giving 
time  does  not  lose  his  right  of  rescission  at  the  end  of  the 
time  if  the  vendor  fails  to  make  good  his  suggestion  and  to 
rely  on  the  misrepresentation  as  a  ground  for  determining 
the  contract,  and  to  determine  it  accordingly,  Tibbatts  v. 
Boulter,  73  L.T.N.S.  534 ;  the  principle  is  the  same  if  the 
ground  for  determining  the  contract  is,  as  in  this  case,  in- 
ability to  give  a  good  title.  But  no  time  here  was  fixed  by  the 
purchaser  in  which  to  give  a  clear  title,  and,  in  my  opinion, 
although  the  purchaser  did  not  by  the  delay  which  ocurred 
waive  his  right  to  rescind,  yet  he  had  to  give  a  reasonable 
time  before  he  could  enforce  his  right. 

Prior  to  20th  June  Manson  had   grumbled   about  the 
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mccrdght,  J.  delay  and  apparently  would  have  been  glad  to  get  out  of 

1894.       his  contract  but  took  no  decisive  steps  in  that  direction, 

Oct.  8.      and  I  think  the  very  fact  of  his  tendering  a  cheque  is  clear 

FULL  COURT,  cvidcnce  that  he  had  not  up  to  that  time  rescinded  his 

2g9Q        contract. 

Jan.  17.         ^^"  ^^'^^^  points  out  that  Manson  practically  abandoned 

all  qustions  of  title  and  was  willing  to  accept  an  ordinary 


MaNBON         11.,,  11.        .1 

V,  deed  with  the  usual  limited  covenants,  and  that  so  far  from 
the  vendor's  conduct  being  unreasonable  it  was  in  accord- 
ance with  the  contract,  for  by  this  contract  the  purchaser 
might  pay  the  purchase  money  at  any  time  before  25th 
March,  1892.  But  the  contention  is,  that  the  stipulation 
as  to  time  having  been  eventually  waived  the  rest  of  the 
agreement  stood  practically  extended  indeiinitely  as  to  all 
the  other  clauses,  and  thereby  the  vendor  was  supposed  to 
be  always  ready  to  execute  a  formal  deed  in  exchange  for 
the  purchase  money,  and  on  the  refusal  to  take  the  monies 
Judgment  there  was  no  necessity  to  give  any  time  to  rescind  the 
DRAKB,j.    contract,  and  that  this  refusal  was  a  breach  of  the  contract. 

Then  the  question  is,  was  the  non-execution  of  the  deed 
on  the  spot  and  under  the  circumstances  detailed  sufficient 
tender  and  refusal  by  Mrs.  Howison  to  enable  Manson  to 
rescind  ? 

A  reasonable  time  is  always  allowed  to  enable  a  person 
to  read  through  a  document  and  obtain  a  solicitor's  advice 
on  it  before  executing.  Here  is  a  woman,  acting  through  a 
solicitor,  who  is  asked  to  execute  an  important  document 
without  being  allowed  to  consult  her  legal  adviser ;  the 
deed  is  not  subsequently  tendered  to  him  and  he  apparently 
has  not  knowledge  of  the  contents  of  the  deed  which  was 
offered  to  his  client. 

Mr.  Davis  strongly  argued  that  as  under  the  contract 
Manson  was  entitled  to  pay  the  purchase  money  at  any 
time,  therefore  Mrs.  Howison  was  bound  to  execute  the 
deed  on  demand  without  obtaining  legal  advice.  Stating 
the  argument  thus  it  is  hardly  a  reasonable  proposition, 
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more  especially  when  the  circumstances  surrounding  the  mcckeight,  j. 
tender  are  looked  at.  1894. 

Mrs.  Howison  acted  reasonably  in  receiving  her  solicitor's 
opinion,  Mr.  Turner  unreasonably  in  trying  to  force  on  her  fullcourt. 
a  deed  without  giving  her  time  for  consideration.  1896. 

As  time  being  the  essence  of  the  contract  was  waived,  •^*°-  ^7. 

the  contract  became  an  open  one  as  to  date  of  completion,  Manbon 

which  either  party  could  terminate  on  notice.     A  notice  of  howibon 
this  kind  should  be  a  reasonable  notice. 

In  Parkin  v.  Thorbold,  16  Beav.  59,  at  p.  71,  the  Master  of 
the  Rolls  says  that  it  is  the  settled  law  of  a  Court  of  Equity 
that  if  one  of  two  parties  to  a  contract  for  sale  of  land  give 
the  other  notice  he  will  not  perform  his  contract,  and  the 
party  receiving  the  notice  does  not  in  a  reasonable  time 
take  steps  to  enforce  the  contract,  equity  will  consider  him 
to  have  acquiesced  in  the  abandonment ;  in  that  case, 
notice  to  perform  was  given  on  21st  October  to  complete  on  Judgment 
5th  November,  it  was  held  not  a  reasonable  time,  and  Webb  drake,  j. 
V.  Hughes,  L.R.  10  Eq.  281 ,  at  p.  286,  and  McMurray  v.  Spicer, 
L.R.  5  Eq.  527,  a  week  or  even  a  month's  notice  held 
insufficient.  But  it  is  contended  here  that  the  circum- 
stances were  peculiar ;  there  was  an  inflation  of  real  estate, 
and  it  became  essential  for  a  purchaser  to  sell  speedily  in 
order  to  take  advantage  of  the  increase  in  price.  We  are 
all  wise  after  the  event,  but  it  cannot  be  said  that  because 
the  value  of  the  land  has  dropped  considerably  that  fact 
alone  would  make  it  inequitable  to  decree  specific  perform- 
ance now.  Manson  bought,  as  he  says,  to  sell  again,  and 
the  delay  that  occurred  prevented  his  making  a  profit ;  if 
so,  there  was  no  reason  why  he  could  not  have  given  notice 
of  rescission  long  before  ;  his  only  notice  of  rescission  was 
the  commencement  of  an  action  for  that  purpose. 

This  step  rendered  it  unnecessary  for  Mrs.  Howison  to 
commence  an  action  for  specific  performance,  because  she 
could,   under   our  rules  of   practice,  raise  this   claim   by 
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mccbbioht,  J.  counter-claim  to  the  plaintiff's  action,  and  thus  save  the 
18W.       cost  of  a  second  action. 

Oct.  8.         As  the  defendant  had  not  made  out  her  title  after  the 
FULLcouBT.  action,  I  don't  think  she  is  entitled  to  the  costs  of  the  Court 

2g9Q^       below,  Long  v.  Collier^  4  Russ.  269. 
Jan.  17         '^^®  order  should  be   for  specific   performance    of  the 
contract  of  March  25th,   1891.     The  plaintiffs  to  pay  the 

ALAN  BON 

V.  balance  of  the  purchase  money  with  interest  from  the  date 
of  the  removal  of  the  lis  pendens^  20th  July,  1892,  at  the 
rate  specified  in  the  agreement,  and  the  plaintiff  to  have 
costs  of  the  appeal. 


Appeal  dismissed  with  costs. 
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BRITISH  COLUMBIA  IRON  WORKS  CO.  v.  ERNEST 
BUSE,  JOHN  G.  BUGBEE,  AND  ROSA  MUELLER, 
CARRYING  ON  BUSINESS  AS  THE  BUSE  MILL- 
ING COMPANY,  AND  ERNEST  BUSE. 

Partnership  — Agency — Evidence —  OpponU  party —  Rules  725,  725 —  Costs — 
Misdirection — New  trial. 

When  a  prima  facie  liability  to  the  plaintiff  is  made  out  against  one 
defendant,  then,  upon  the  issue  of  whether  another  defendant  is 
also  liable  as  being  his  partner  therein,  such  defendants,  as  between 
themselves,  are  "opposite  parties"  within  the  meaning  of  Rule 723, 
upon  the  issue  involved,  as  it  is  the  interest  of  the  first  that  the 
second  should  be  held  as  a  contributor  to  the  obligation,  while  it  is 
the  interest  of  the  latter  to  be  discharged,  and  therefore  the 
examination  before  trial  of  one  of  such  defendants  for  discovery  is 
evidence  at  the  trial  on  behalf  of  the  other. 

Tlie  plaintiff  sought  |to  give  evidence,  in  proof  of  the  partnership,  of 
ante  litem  statements  by  the  former  defendant  that  the  latter  was 
his  partner  in  the  transaction  in  question. 

Held  inadmissible,  as  the  foundation  for  the  admission  of  such  evidence 
is  the  implied  authority  and  agency  of  the  person  making  the  state- 
ment to  make  it  on  behalf  of  the  person  sought  to  be  bound  by  it, 
arising  from  the  nature  of  their  relationship,  which  was  itself  the 
matter  sought  to  be  proved. 

Notwithstanding  the  rule  that  objections  going  to  misdirection  not 
taken  at  the  trial  are  not  open  on  appeal  the  Court  may  mero  molu 
suo  consider  the  question  of  whether  there  was  miscarriage  of 
justice  arising  from  misdirection,  and  direct  a  new  trial. 

Action  by  the  British  Columbia  Iron  Works  Co.  against 
Ernest  Base,  John  G.  Bugbee  and  Rosa  Mueller,  carrying 
on  business  as  partners  under  the  style  of  the  Buse  Milling 
Company,  and  Ernest  Buse,  for  the  amount  of  three  promis- 
sory notes,  signed  in  the  name  of  the  firm  and  by  Ernest  Statement. 
Buse,  and  a  balance  due  for  work  done  and  material 
supplied.  The  defendants  Buse  and  Bugbee  defended  by 
one  solicitor,  and  Rosa  Mueller  by  another.  All,  in  their 
statements  of  defence,  denied  the  partnership,  and  Buse  and 
Bugbee  counter-claimed  for  goods  supplied.  The  action 
was  tried  at  Vancouver,  before  Walkem,  J.,  and  a  common 
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WALKBM,  J.  jury.     The  learned  judge  in  his  charge  directed  the  jury 

1894.       that  the  only  question  they  were  to  consider  in  reference 

Jan.  12.     to  Rosa  Mueller's  liability  was  whether  she  was  a  partner 

~~7~  OT  not,  because  if   she  was  not  a  partner  there  was  no 

DBA  KB,  J.  '  ^ 

liability  on  her.     The  jury  found  Rosa  Mueller  to  be  a 

partner  and  judgment  was  given  against  her.     She  moved 

June  5. 

the  Divisional  Court  for  a  new  trial  on  several  grounds  of 


DIVISIONAL    .  J       •       •  J  •       X-  i!  -J  J    xi 

coDRT.      improper   admission   and   rejection  of   evidence,   and  the 
1894.       motion  was  argued  before  Crease  and  McCreight,  J  J.,  on 

May  14.     12th  April,  1894. 
^^  A.  J.  McCollj  Q.C.J  for  the  motion. 

Jan.  17.         ^*  ^^  suggested  by  the  Court  that  the   learned   Judge 
had  not  properly  directed  the  jury,  and  that  the  liability 


B    C 

Iron  Works  ^^    Rosa    Mueller   depended    upon    whether   Ernest  Buse 
V.         ^ag   her  mandatory   to  sign  the  note   for   her,   and  was 
not  concluded  by  a  finding  of  whether  she  was  a  partner 
or  not. 

L.  0.  McPhillipSf  Q.C.f  and  A.  E.  McPhillipSf  contra : 
We  submit  that  no  objection  can  now  be  taken  to  the 
charge  of  the  learned  Judge ;  no  objection  was  made  at  the 
trial,  the  point  is  not  raised  by  the  notice  of  motion,  and 
defendant's  counsel  admits  in  argument  that  he  deliberately 
Argument,  refrained  from  taking  exception  to  the  charge  on  this  point, 
considering  it  best  in  the  interest  of  his  client  not  to  do  so. 
Where  a  Judge  has  in  the  opinion  of  counsel  omitted  to  sub- 
mit some  material  point  or  view  of  the  case  to  the  jury,  he 
should  be  reminded  of  it,  Major  v.  Chadwicky  11  A.  A  E. 
571,  at  p.  584  ;  Wedge  v.  Berkeley ,  6  A.  &  E.  663.  A  party  is 
bound  by  the  course  pursued  by  his  counsel  at  the  trial 
and  cannot  move  for  a  new  trial  on  grounds  omitted  to  be 
urged  there,  Commissioner  for  Railways  v.  BrowUy  13  App. 
Cas.  133. 

Cur.  adv.  vtdt 

Judpnient  May  14th,  18W. 

CRRABK,  J.        Crease,  J. :   The  sole  question  which  was  left  to  the  jury 
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in  this  case  was  whether  Mrs.  Mueller  was  in  partnership 
with  Buse  and  Bugbee  or  not  ?  This  indefinite  expression 
**  partnership "  has  led  the  parties  away  from  the  real 
question  in  the  case.  It  is  unfortunate  that  the  law  as  laid 
down  in  Cox  v.  HickmaUy  8  H.  of  L.  Gas.  268,  and  the  series 
of  cases  which  followed  it,  amongst  which  is  Badeley  v. 
Consolidated  Bank,  38  Ch.  D.  238,  was  not  brought  to  the 
attention  of  the  Judge,  as  by  those  cases  it  appears  that  her 
liability  depends  upon  a  mere  question  of  principal  and 
agent.  Lord  Campbell  lays  down,  in  Cox  v.  Hickman,  8 
H.  of  L.  302,  "  that  the  defendants  can  only  be  liable  upon 
the  supposition  that  the  person  who  wrote  the  acceptance 
on  the  bill  of  exchange  was  their  mandatory  for  that 
purpose  ; "  and  the  other  Law  Lords  likewise  agreed  **  that 
the  whole  question  was  one  of  principal  and  agent."  If 
the  case  should  go  down  to  a  second  trial  the  question  will 
be,  in  Lord  Campbell's  language,  whether  Buse  and  Bugbee 
were  her  mandatories  for  the  purpose  of  making  her  liable 
by  the  promissory  notes,  with  of  course  the  necessary 
explanation.  Since  this  question  was  not  considered  on 
the  trial,  and  there  was  a  lengthy  and  useful  argument  also 
before  us,  it  may  not  be  amiss  to  call  attention  to  certain 
considerations  which  were  not  dealt  with  at  the  trial  where 
the  mere  question  of  partnership  was  considered.  .  If  she, 
Mrs.  Mueller,  were  a  partner,  or  Buse  or  Bugbee  had 
authority  to  bind  her,  we  should  expect  she  would  have 
been  privy  to  the  alleged  partnership  account  in  the  Bank 
of  British  North  America,  where  her  name  was  used  as  a 
partner.  And  it  is  unfortunate  that  neither  she,  nor  her 
son,  nor  Roberts,  nor  Buse,  nor  Bugbee,  were  questioned  as 
being  privy  to  the  alleged  partnership  account  in  that 
Bank.  If  she  were  aware  how  her  name  was  used  in  that 
account  and  permitted  and  sanctioned  cheques  being  drawn 
in  that  form  so  as  to  bind  her,  by  Buse  and  Bugbee,  that 
would  go  a  good  way  toward  making  her  liable  on  these 
notes.     If,  on  the  other  hand,  they  kept  from  her  the  use 
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wALKEM,  J.  made  of  her  name  in  that  account,  notwithstanding  she  was 

1894.       in  Vancouver  for  six  weeks,  from  the  beginning  of  March 

Jan.  12.     to  the  middle  of  April,  and  were  using  her   name  and 

^^^^  j^    responsibility  entirely  without  her  knowledge  or  authority, 

— 7       the  jury  would  put  their  own  construction  on  such  conduct. 

The  alteration  of  the  date  of  the  conveyance,  from  Buse  to 

June   5. 

Bugbee  of  his  quarter  of  the  land,  from  17th  February, 


COURT.  1892,  to  6th  December  preceding  (the  date  of  the  conveyance 
1894.       from  Buse  to  Mrs.  Mueller  being  December  5th)  may  be 

May  14.  Tesid  as  throwing  light  upon  the  action  of  Buse  and  Bugbee 
^^       with  reference  to  the  alleged  firm  account  in  the  Bank, 

Jan  17.  such  an  ex  post  facto  alteration  was  at  all  events  calculated, 
-  if  not  intended,  to  raise  an  inference  of  partnership.     The 


B   C 

Ibon  Works  Powers  of  attorney  given  to  the  sons  were  of  course  iucon- 
^-  sistent  with  the  claim  of  Buse  and  Bugbee  to  be  her  partners, 
and  would  in  the  ordinary  course  have  been  objected  to  by 
them  as  inconsistent  with  their  claim  to  be  partners,  if  such 
they  were.  Buse's  statements  to  outsiders,  to  the  effect  that 
one  of  the  sons  was  his  partner,  made  from  time  to  time, 
further  raises  an  unfavourable  impression  against  him,  we 
Judgment  think  ;  possibly  a  somewhat  different  question  may  arise  as 
CHRA8K  J.  regards  the  machinery  purchased  by  Buse  and  Bugbee  from 
the  British  Columbia  Iron  Works  Company,  as  she  was 
perhaps  absolutely  or  conditionally  a  tenant  in  common  of 
the  land  and  personal  estate,  but  even  then  we  should  have 
expected  that  resort  would  have  been  had  to  the  power  of 
attorney  of  the  son  in  order  to  make  her  liable.  Moreover, 
it  should  be  remembered  that  a  tenant  in  common  is  not  an 
agent  to  bind  the  other  tenants.  We  think  we  have  the 
power  to  order  a  new  trial,  under  Rule  436,  although  the 
Judge's  attention  was  not  directed  to  the  law  we  have  dis- 

w 

cussed.  This  rule  was  probably  framed  to  renew  the  former 
equity  practice  of  the  Vice-Chancellor  directing  a  new  trial 
of  an  issue  which  he  had  sent  to  a  court  of  law,  where  he 
thought  there  had  been  a  miscarriage ;  besides,  it  is  plain 
that  counsel  did  not  elect  to  ignore  the  law  as  laid  down  in 
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Coz  V.  Hickman.     The  only  remaining  question  is  as  to  the  walkbm,  j. 
costs  of  the  trial,  as  to  which  it  is  laid  down  in  Chitty's       1894. 
Archbold's  Prac.  14th  Ed.  p.  751,  "  that  the  Court  may  in  its     Jan.  12. 
discretion  make  such  order  as  to  costs    as   it  thinks   fit.  "T"  ^^„  , 
As  a  general  rule,  the  costs  of  the  first  trial  abide  the  result       ■— 
of  the  second." 

June  5. 

Probably,  while  setting  aside  the  judgment  and  ordering 


a  new  trial,  the  best  course  to  be  pursued  as  to  costs  is  to  ^^court.^^ 
make  no  order,  as  was  done  in   Creen  v.  Wright,  2  C.P.D.       {gg^. 
354  (C.A.),  and  Field  v.  Oreat  Northern  R,  R,  Company^  3     ^ay  14. 
Ex.  D.  261.     If  the  plaintiffs  succeed  in  the  next  trial,  they       :^Z^ 
will  get  the  costs  of  both  trials.     If  the  defendant  succeeds     j^^^   j- 
she  will  get  the  costs  of  the  second  trial,  but  not  we  think  - 


B    O 

the  costs  of  the  first,  but  this  we  think  may  safely  be  left  to  j^^^^j  Works 
the  discretion  of  the  Judge  at  the  new  trial,  who  will  no       ^« 
doubt  have  in  his  mind  the  law  laid  down  in  Forster  v. 
Farquhar  (1893)  1  Q.B.  564  (C.A.),  which  gives  the  rule  in 
such  cases. 

McCreioht,  J.,  concurred. 

New  trial  ordered  accordingly. 

The  new  trial  was  had  fcefore  Drake,  J.,  and  a  special 
jury,  at  Vancouver,  on  5th  June,  1895.  The  learned  Judge 
admitted  the  evidence  of  Buse  taken  before  the  trial  and 
refused  to  admit  the  evidence  of  statements  made  by  him 
prior  to  the  commencement  of  the  action,  to  the  effect  that 
Mrs.  Mueller  was  his  partner.  The  verdict  of  the  jury  was  Sutement. 
that  Mrs.  Mueller  was  not  a  partner. 

The  plaintiff  gave  notice  of  motion  to  the  Divisional 
Court  for  a  new  trial  on  several  grounds  of  mis-direction 
and  non-direction,  and  of  the  improper  admission  of  the 
evidence  of  Buse  taken  for  discovery  before  the  trial,  and 
the  rejection  of  evidence  of  statements  made  by  him  prior 
to  the  commencement  of  the  action,  tending  to  shew  that 
Rosa  Mueller  was  his  partner. 
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WALKEM,  J.       E.  P.  Davis,  Q'C.,  for  the  motion  :     The  examination  of 

1894.       Buse  was  improperly  admitted  ;    he  was  not  an    opposite 

Jan.  12.     party  to  Mrs.  Mueller  in  whose  behalf  it  was  asked  to  be 

received  in  evidence,  and  Rule  725  only  provides  for  the  use 

in  evidence  of  the  examination  of   an  opposite  party.      As 

to  what  is  an  opposite  party,  see  Molloy  v.  Kilby,  15  Ch.  D. 

June   5. 

—  162,  Cotton,  L  J.,  p.  164 ;  Eden  v.  Weardale  Iron  Company, 


DRAKE,  J. 
1895. 


^'couRT.''^  28  Ch.  D.  333  ;  Marshall  v.  Langley,  W.  N.  (89)  222  ;  Brown 

1894.       V.  Watkinsy  16  Q.B.D.  125  ;  Shaw  v.  Smith,  18  Q.B.D.  193 ; 

May  14.     SutoT  V.  McLean,  18  U.C.Q.B.   490  ;  Ann.  Prac.  1894,  599  ; 

1896.       Danieirs   Ch.    Prac.  6th  Ed.  596.      The  evidence  of  the 

Jan   17      statements  made  by  Buse  should  have  been  admitted ;  a 

prima  facie  case  of  partnership  had  been  made  out  and  the 

Iron  Works '^^^^^^'^^^  ^^  either  partner  were  admissible  to  bind  the 
^*         other,  Norton  v.  Seymour,  3  C.B.  792  ;    Nicholls  v.  Dowding, 

DU8B 

1  Stark,  81. 

A.  J.  McColl,  Q.C,  contra  :  The  evidence  of  Buse  taken 
before  the  trial  is  admissible.  Buse  and  Mrs.  Mueller  were 
opposite  parties  at  the  second  trial,  Eden  v.  Weardale  Iron 
Co.  34  Ch.  D.  223.  Depositions  always  were  evidence, 
Argument.  Sturgis  V.  Morse,  26  Beav.  562 ;  Lord  v.  Colvin,  3  Drew,  222. 
All  evidence,  whether  taken  on  examination-in-chief  or 
cross-examination,  is  open  to  be  used  by  all  parties,  Moore 
V.  Boyd,  8  P.R.  413.  Depositions  are  affidavits,  and  may 
be  read  under  Rule  365,  see  Blackburn  Union  v.  Brook,  7 
Ch.  D.  68.  The  admissibility  of  the  evidence  as  to  the 
statements  made  by  Buse  depends  upon  his  agency  for 
Rosa  Mueller,  and  this  has  not  been  proven,  Lindley  on 
Partnership,  5th  Ed.  86. 

Cur.  adv,  vvit. 


January  17th,  1896. 

^S^  Davie,  C.J. :    This  action  has  been  tried  twice,  resulting 

DAviE,  C.J.   ^jj^  gj.g^  ^^^^  •  j^  ^  verdict  for  $2,125.30,  which  the  Court  set 


\ 
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aside.  On  the  second  trial  the  defendant  had  a  verdict, 
which  the  plaintiff  now  moves  to  set  aside. 

The  action  was  upon  a  promissory  note  made  by  the 
Buse  Mill  Company  and  Ernest  Buse.  There  was  also  a 
small  claim  upon  an  open  account,  and  the  sole  question 
upon  the  second  trial  was  whether  the  defendant  Rosa 
Mueller  was  a  partner  in  the  Buse  Mill  Company  so  as  to 
be  bound  by  contracts  made  in  the  name  of  the  firm.  There 
was  nothing  in  writing  indicating  any  partnership ;  no 
participation  in  profits  is  shewn  ;  nor  had  Mrs.  Mueller 
held  herself  out  as  a  partner.  The  evidence  connecting 
Mrs.  Mueller  with  the  Buse  Mill  Company,  and  relied  upon 
as  shewing  a  partnership,  was  that  of  Ernest  Buse,  and 
certain  expressions  of  Mrs.  Mueller,  to  which  I  shall  refer 
again  presently,  made  in  presence  of  Mr.  Godfrey,  the  man- 
ager of  the  Bank  of  British  North  America,  and  to  Mr. 
McArthur,  at  the  time  of  the  service  of  the  writ  in  the  suit. 

The  facts  of  the  case  shew  that  Ernest  Buse  owned  and 
operated  a  saw  mill  at  Hastings,  and  being  in  financial 
straits  went  to  Minneapolis  and  called  upon  the  defendant 
Rosa  Mueller,  a  widow  then  living  with  her  two  sons  and 
daughters  in  that  city.  He  had  known  the  Mueller  family 
during  the  husband's  lifetime  ;  his  visit  was  that  of  "  a 
family  friend,''  and  he  was  received  with  every  confidence. 
Taking  advantage  of  Mrs.  Mueller's  desire  to  see  her  two 
sons  settled  in  life,  he  introduced  the  Buse  Mill  project, 
and  recommended  it  as  a  desirable  investment,  entirely 
concealing  its  financial  condition.  We  have  Mr.  Buse's 
own  statement  of  what  occurred  on  that  occasion  given  in 
his  examination  before  trial.  "  There  was  nothing  arranged 
as  to  how  profits  or  losses  were  to  be  borne.  There  was 
very  little  said.  I  merely  asked  if  her  boys  would  not  like 
to  come  with  me  to  British  Columbia  and  take  hold  of  a 
quarter  interest  in  the  mill ; "  that  he  wanted  money  to 
carry  on  the  business,  and  that  he  suggested  to  Mrs.  Mueller 
to  put  up  some  money  to  buy  her  boys  an  interest,  and  in 
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WALKBM,  J.  reply  to  the  question  "  Was  Mrs.  Mueller  to  have  an  interest 

1894.       in  that  herself?"  Mr.  Buse  replied  **  She  did'nt  say  so." 

Jan.  12.     It  seems  that  Mr.  Buse's  visit  as  a  "  family  friend  "  culmi- 

nated  in  an  agreement  by  Mrs.  Mueller  to  lend  him  $9,000.00. 

1#  K  A  Ik  J£  I  J  9 

— -       to  be  secured  in  some  way  upon  the  property.      It  was 
further  arranged  that  the  boys  were  to  go  out  to  British 
■'"•'^'-     Columbia.     Mr.  Buse  was  asked  the  question  "  Was  there 


COURT,  to  be  a  partnership  between  you  and  the  boys  at  that  time, 
1894.       or  was  the  partnership  to  commence  at  some  future  time  ?  " 

May  14.  and  he  answered  "  Nothing  was  talked  about  partnership  ; 
^^       she  was  to  put  certain  money  in  there  and  to  be  secured  by 

Jan  17  ^66^  of  a  portion  of  the  property."  He  further  states  that 
-  the  Mueller  boys  in  going  out  were  to  work  for  wages,  and 


B    O 

Iron  Works  ^^*'  ^^^  profits.  After  this  Buse  went  back  to  British 
j>'  Columbia,  where,  in  reply  to  his  letters,  Mrs.  Mueller,  who 
is  unable  to  read  English  writing  or  to  write  in  English 
herself,  sent  him  $6,000.00  in  various  sums.  These  letters 
are  not  in  existence,  having  been  destroyed  by  Mrs.  Mueller, 
who  considered  them  of  no  importance.  Considerable  point 
is  attempted' to  be  made  against  Mrs.  Mueller  on  account  of 
the  non-production  of  these  letters,  but  the  simple  evidence 
Judgment  of  Amelia  Mueller,  her  mother's  secretary,  I  think  com- 
DAviE,  C.J.  pletely  accounts  for  their  destruction  and  shews  that  there 
was  nothing  in  them  further  than  a  request  for  money.  In 
one  of  them  was  enclosed  a  form  or  deed  intended  as  a 
security,  which  at  Buse's  request  Mrs.  Mueller  returned  to 
him.  After  advancing  the  $6,000.00  Mrs.  Mueller  was 
herself  summoned  to  British  Columbia  by  the  news  of  an 
accident  to  her  son  John.  She  arrived  at  Vancouver  on 
1st  March,  1892,  and  was  engaged  nursing  her  son  until 
15th  April,  when  she  returned  home.  During  this  time  she 
gave  Buse  the  remaining  $3,000.00 ;  she  asked  for  the 
security  which  was  to  be  given  her,  and  was  told  that  he 
would  give  her  a  bond  for  a  one-quarter  interest.  She 
evidently  placed  entire  dependence  in  him,  did  not  under- 
stand nor  enquire  as  to  the  nature  of  the  documents  Buse 
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was  to  give  her,  and  left  the  preparation  of  them,  such  as 
they  were,  entirely  to  him,  accompanying  him  to  Mr. 
Rand's  office  where  deeds  of  transfer  of  a  quarter  of  the 
property,  prepared  solely  at  Buse's  instructions,  were  read 
over  to  her.  It  was  about  this  time  that  Mrs.  Mueller 
accompanied  Mr.  Buse  to  the  office  of  the  manager  of  the 
Bank  of  British  North  America  for  the  purpose  of  giving 
Mr.  Buse  the  remaining  $3,000.00.  Whilst  here  she  had  a 
conversation  with  Mr.  Godfrey,  the  manager.  Mr.  Godfrey 
does  not  attempt  to  state  the  conversation,  and  when  asked 
to  give  the  purport  of  it  says  that  he  cannot  remember  the 
conversation;  asked  again,  however,  he  says  that  "the 
purport  was  that  Mrs.  Mueller  was  a  partner  in  the  Buse 
Mill  Company."  Pressed  to  give  some  particulars  of  the 
conversation,  Mr.  Godfrey  confesses  his  inability  to  do  so, 
confining  himself  to  what  he  terms  **  the  impression  left  on 
my  mind." 

After  Mrs.  Mueller's  return  to  Minneapolis,  and  reports 
from  Vancouver  shewing  matters  in  anything  but  a  satis- 
factory light,  she  sent  Mr.  Peztalozzi  to  have  matters 
arranged,  and  then  for  the  first  time  the  true  position  of 
matters  became  known.  Besides  a  previous  mortgage  upon 
the  property,  the  existence  of  which  Mrs.  Mueller  had 
discovered  before  she  left  Vancouver,  there  were  mechanics' 
liens  against  the  property,  and  judgments  which  were 
likewise  registered  against  it,  with  the  result  that  in  order 
to  secure  Mrs.  Mueller  by  a  first  charge  upon  the  property, 
she  had  to  advance  for  paying  off  prior  incumbrances  and 
charges,  monies  to  the  extent  of  $17,000.00,  which  included 
$4,000.00  due  upon  a  note,  which  she  had  been  induced  to 
endorse,  or  a  total  of  monies  advanced  amounting  to 
$26,400.00.  In  taking  this  mortgage  there  was  no  mention 
of  any  partnership,  and  the  circumstances  of  its  being  given 
in  fact  seems  to  negative  it.  This  action  was  commenced 
shortly  afterwards  for  the  purpose  of  fastening  liability  on 
Mrs.  Mueller,  and,  as  already  pointed  out,  Buse's  evidence 
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WALKBM,  J.  given  before  trial  altogether  negatived  any  suggestion  of 

1894.       Mrs.  Mueller  being  a  partner. 

Jan.  12.         Between  the  time  of  that  evidence,  however,  and  the  first 

trial,   Mrs.    Mueller    concluded    to    and    did   enforce   her 

$26,000.00  security,  and  since  then  Mr.  Buse  has  had  an 

entirely  different  story  to  tell.     He  appeared  at  the  first 

trial  as  a  witness,  and  as  strongly  testified  to  an  agreement 

COURT,     for  partnership  as  he  had  negatived   it   before.      At  the 

1894.       second  trial  he  was  missing,  and  his  two  versions,  the  one 

May  14.     given  at  and  the  other  before  the  first  trial,  were  admitted 

1896.       ^y  *^®  Judge  and  read  to  the  jury. 
Jan.  17.         '^'  ^'  McArthur  swore  that  on  17tli  January,  1893,  he 
served  the  writ  of  summons  in  this  action  on  Mrs.  Mueller, 


DRAKE,    J. 
1895. 

June  5. 


B    C 

Iron'wo'rkb^^  Minneapolis,  Miss  Amelia  Mueller  was  present  at  the 
g^'  service.     The  writ  and   statement  of  claim,  shewing  that 

she  was  being  proceeded  against  as  a  partner  in  the  Buse 
Mill  Company,  w^ere  read  by  Mr.  McArthur  to  Mrs.  Mueller, 
who  said  that  she  had  been  a  partner  but  she  had  dissolved 
it  a  month  ago ;  that  she  had  paid  a  lot  of  debts  of  the  firm 
a  short  time  before  and  had  secured  herself  in  some  manner 
by  taking  a  mortgage.  McArthur's  version  of  this  conver- 
Judgment  sation  is  denied  by  Mrs.  Mueller  and  by  her  daughter 
DAVIE,  C.J.  Amelia,  and  I  think  their  evidence  bears  the  indication  of 
truth  far  more  than  that  of  the  process-server  McArthur, 
who  appears  to  have  gone  out  of  his  way  to  extract  evidence 
which  it  was  no  part  of  his  function  to  procure.  Upon 
these  facts  the  jury  found  that  there  was  no  partnership, 
and  I  cannot  see  what  other  verdict  they  could  have  arrived 
at. 

But  a  new  trial  is  asked  upon  several  grounds,  in 
considering  which  I  will  first  take  up  the  alleged  improper 
rejection  of  the  evidence  of  Charles  Hach  and  A.  St.  G. 
Hamersley,  both  of  whom  were  prepared  to  testify  to  ante 
litem  statements  said  to  have  been  made  by  Buse  to  the 
effect  that  Mrs.  Mueller  was  a  partner,  and  it  was  argued 
that  such  evidence  should  have  been  admitted  because  a 
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prima  facie  case  of  partnership  had  been  established  by  the 
evidence  of  Buse,  Godfrey  and  McArthur,  according  to  the 
principles  laid  down  in  Nicholls  v.  Dowding^  1  Stark,  81  ; 
Alderson  v.  Clay,  lb.  405,  shewing  thsit  prima  facie  evidence 
of  a  partnership  having  been  given,  the  declarations  of  one 
of  the  defendants  against  the  other  were  admissible.  But 
this  reasoning,  I  think,  overlooks  the  substantial  test  which 
in  such  cases  as  the  present  must  be  looked  to  to  determine 
the  question  of  partnership.  The  liability  of  Mrs.  Mueller 
in  this  case  depends  upon  a  mere  question  of  principal  and 
agent,  as  laid  down  in  Cox  v.  Hickman,  8  H.  of  L.  Gas.  268, 
p.  302,  where  it  is  said  that  the  defendants  can  only  be 
liable  upon  the  supposition  that  the  person  who  wrote  the 
acceptance  on  the  bills  of  exchange  was  their  mandatory 
for  that  purpose,  see  also  Walker  v.  Hirsch,  51  L.T.  N.S. 
481. 

Following  then  this  reasoning,  the  declarations  of  Buse 
could  be  binding  upon  and  admissible  against  Mrs. 
Mueller  only  upon  the  supposition  that  he  was  her  agent 
at  the  time  he  made  such  statements,  and  that  the  declara- 
tions of  the  agent  bind  the  principal.  But  it  is  clear  that 
such  declarations  bind  the  principal  only  when  made  in 
the  course  of  the  agency  in  regard  to  a  transaction  then 
depending,  et  dum  fervet  opus,  Fairlie  v.  Hastings,  10  Ves. 
123 ;  Kirkstall  Brewery  Co.  v.  Furness  Ry.  Co.  L.R.  9  Q.B. 
468. 

Before  the  declarations  then  are  admissible,  the  agency 
must  be  established,  which  view  involves  the  appellant  in 
the  circuitous  reasoning  that  the  evidence  of  the  declara- 
tions is  admissible  because  made  by  the  agent  in  the  course 
of  his  agency,  and  he  was  such  agent  because  he  declared 
himself  to  be  so;  in  other  words,  the  admission  of  such 
testimony  begs  the  entire  question  at  issue  here,  that  Buse 
was  the  agent  of  Mrs.  Mueller  and  made  the  declarations 
during  the  continuance  of  the  agency.  But  even  if  I 
should  have  been  of  opinion  that  the  evidence  was  wrongly 
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WALKBM,  J.  rejected,  I  should  have  been  prepared  to  say  that  a  new 

1894.  trial  should  not  therefore  have  been  granted,  for  in  my 
Jan.  12.     opinion  it  would  be  flagrantly  unjust  to  hold  Mrs.  Mueller 

affected  by  any  statements  made  at  any  time  by  so  reckless 
and  unreliable  a  man  as  Buse  has  been  proved  to  be  ;  and, 

1895.  ^ 

moreover,   giving  the   fullest   effect  to   the   testimony   of 

Godfrey  and  McArthur,  nay,  even  taking  the  last  evidence 


'^^couRT.      of  Buse  to  be  truth  as  against  his  former  evidence  negativ- 

ig94.       ing  any  partnership,  there  is  nothing  in  the  whole  of  the 

May  14.     evidence  to  supply  the  test  of  partnership  laid  down  in 

7^        Cox  V.  Hickmarij  which  must  have  established  affirmatively 

J       jy      that  Buse  was  Mrs.  Mueller's  mandatory  to  sign  the  note 

and  incur  the  obligation  in  question. 


B.  C. 
Iron  Works     Then  it  is  objected  that  the  evidence  of  Buse  given  before 

Buse       *^®  *^^^^    ^^^    wrongly    admitted  ;     but  even  apart  from 

Rule  725,  under  which  the  learned  Judge  admitted  it  as 

being  the  examination  of  an  opposite  party,  which  I  am 

inclined  to  think  it  was,  evidence  of  a  witness's  former 

declarations  inconsistent  with  the  evidence  at  the  trial  is 

Judgment    always  admitted,  and  Rule  723  seems  also  to  fully  warrant 

DAVIE,  C.J.   its  admission.     Upon  a  review  of  the  proceedings,  I  cannot 

see  any  mis-direction  or  non-direction  which  could  have 

changed  the  verdict,  and  I  am  therefore  of  opinion  that 

the  motion  for  a  new  trial  must  be  discharged  with  costs. 

Crease,  J.  :  This  was  an  application  to  the  Divisional 
Court  for  an  order  setting  aside  the  verdict  of  the  jury  and 
the  judgment  of  Drake,  J.,  upon  the  trial  of  the  issues 
herein,  directed  to  be  tried  by  the  Divisional  Court  on  14th 

Judgment    May,  1894,  and  for  a  new  trial,  on   several  grounds,  the 

CREA8E,  J.   principal  of  which  were  : 

The  improper  admission  as  evidence  of  portions  of  the 
evidence  of  Ernest  Buse  taken  before  the  trial,  under  order 
of  His  Honour  Judge  Bole,  on  17th  April,  1893,  and  tendered 
on  behalf  of  the  plaintiffs  ;  and  rejection  of  the  evidence  of 
A.  St.  George  Hamersley,  and  of  certain  portions  of  the 
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evidence  of  Charles  Hach,  tendered  on  behalf  of  the 
plaintiffs  ;  and  for  mis-direction  of  the  learned  Judge  in 
telling  the  jury  that  the  evidence  of  partnership  rested 
solely  on  the  statements  of  Mr.  Godfrey  and  McArthur  ; 
and  for  mis-direction  and  non-direction  on  other  points,  in 
not  making  certain  bald  statements  to  the  jury  which 
would  have  been  decisions  on  the  questions  at  issue  before 
the  Court. 

I  have  gone  through  the  evidence,  arguments  and  cases 
adduced  herein,  with  care.  The  facts  of  the  case,  and  the 
reasonable  deductions  from  them,  are  so  fully  and  clearly 
stated  in  the  judgment  of  the  learned  Chief  Justice,  which 
I  have  been  allowed  to  read,  that  it  is  not  necessary  to  go 
over  the  same  ground  again. 

The  conduct  of  Ernest  Buse,  from  first  to  last,  has  been 
one  prolonged  attempt,  unfortunately  too  successful,  to  take 
advantage  of  the  trusting  confidence  of  a  widow  with  whose 
husband  he  had  been  formerly  well  acquainted — she  unable 
to  read  or  write  English — to  draw  from  her  large  sums  of 
money,  some  $26,000.00,  upon  the  security  of  a  business  in 
the  state  of  financial  embarrassment  of  the  Buse  Mill 
Company,  which  he  carefully  concealed  from  her. 

The  whole  of  his  contradictory  evidence  was  very  properly 
admitted  by  the  Judge,  not  only  the  latter  part  of  it  but 
the  earlier  sworn  statements  on  the  same  subject,  which  the 
latter  evidence  flatly  contradicted,  in  order  that  the  jury, 
having  all  available  materials  before  them,  should  pass 
upon  his  credibility.  Their  decision  marked  their  opinion 
that  he  was  unworthy  of  credit. 

The  portions  of  Hach's  evidence  relating  to  admissions 
of  partnership  by  Mrs.  Mueller  could  not  be  received  as 
evidence  against  her,  because  the  relation  of  principal  and 
agent  between  her  and  Buse  was  not  first  proved  against 
her  to  make  such  declarations  admissible  under  Cox  v. 
Hickman,  8  H.  of  L.  Cas.  268,  at  p.  302,  and  so  were  rightly 
rejected. 
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wALKBM,  J.       The  alleged  non-directions  complained  of  were  sufficiently 

1894.       included  and  dealt  with  in  the  learned  Judge's  charge,  and 

Jan.  12.     the  verdict  of  the  jury  was  such  as  reasonable  men  might 

DRAKE  j.~  ^^irly  ^®  expected  to  draw  from  the  evidence  before  them, 

■—-       and  had  the  learned  Judge's  approval. 

I  see  no  reason,  therefore,  for  granting  a  new  trial,  and 
— the  motion  must  be  dismissed  with  costs. 


DIVISIONAL 

COURT.  Walkem,  J.,  concurred. 

1894. 
May  14. 

Motion  for  a  new  trial  dismissed  with  costs, 

1896. 

Jan.  17. 


B.  0. 
Ibon  Works 


V. 

BusB 
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DRAKB,  J. 


BAILEY    V.   THE   CORPORATION   OF  THE  CITY  OP 

VANCOUVER. 


1894. 
Nov.  29. 


Statute* — Construction   of —  Municipal  law  —  Conflict   between  special  and  DIVISIONAL 

COURT. 

general  Acts, 

An  amendment  to  the  special  Act  of  the  City  of  Vancouver  required  a 
three-fifths  majority  of  votes  to  pass  a  certain  class  of  by-laws 
requiring  submission  to  the  electors.  An  amendment  to  the 
general  Municipal  Act  passed  on  the  same  day  authorized  such 


1895. 
Jan.  11. 


Bailey 

by-laws  to  be  passed  by  a  majority  only  of  the  electors,  and  gave  Vanoouvbr 
the  same  power  to  the  cities  of  Vancouver  and  New  Westminster, 
notwithstanding  anything  in  the  special  Acts  relating  to  said  cities 
inconsistent  with  or  repugnant  thereto. 

Upon  a  rule  nisi  to  quash  such  a  by-law,  upon  the  ground  that  it 
received  the  assent  of  a  majority  only  of  the  electors  : 

Heldf  by  the  Divisional  Court  (McCreigbtand  Walkem,  JJ.,  over-ruling 
Drake,  J.) : 

Wherever  there  is  a  particular  enactment  and  also  a  general  enact- 
ment, and  the  latter,  taken  in  its  most  comprehensive  sense, 
would  over-rule  the  former,  the  particular  enactment  must  be 
operative  to  the  exclusion  of  the  other. 

Appeal  by  Willlam  Balley  from  a  judgment  of  Drakb,  J., 
dismissing  a  rule  nisi  to  quash  By-law  214  of  the  City  of 
Vancouver,  authorizing  the  purchase,  construction  and 
operation  of  works  for  supplying  the  inhabitants  of  the 
City  of  Vancouver  with  electric  light. 

The  Vancouver  Incorporation  Act,  1886  (special),  Sec. 
127,  Sub-sec.  8,  dealing  with  the  question  of  the  number 
of  votes  required  to  pass  by-laws  of  the  class  in  question  Statement, 
requiring  submission  to  the  electors,  was  amended  by  Stat. 
B.C.  1893,  Cap.  63,  Sec.  7,  in  answer  to  a  petition  from  the 
City  Council  to  the  Provincial  Legislature,  by  inserting  there- 
in the  words  "three-fifths"  instead  of  the  words  "a  majority,'* 
the  section  as  amended  being  as  follows  :  "  Upon  receiving 
the  returns  for  the  several  wards,  the  city  clerk  shall  add 
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DRAKE, J.    up  the  names;  and  if  it  shall  appear  from  such  returns 

1894.       that  the  total  number  of  votes   cast  for  such  by-law  be 

Nov.  29.     three-fifths  of  the  votes  polled,  the  city  clerk  shall  forthwith 

Divisional  declare  such  by-law  carried,  otherwise  he  will  declare  the 

'      by-law  lost." 

The  General  Municipal  Act,  1892,  contained  a  provision 
^^^'  ^^'     (section  4), ''  This  Act  shall  be  construed  as  applying  to  the 


Bailey     Cities  of  New  Westminster  and  Vancouver  only  so  far  as  it 
Vancouveb  is   not   repugnant   to  or   inconsistent  with  their  Acts  of 
incorporation,  or  any  amendments  thereto,  or  any  Acts  or 
proclamations  applicable  to  either  of  them,"  etc. 

The  provisions  of  the  General  Municipal  Act,  1892, 
relating  to  by-laws  of  the  class  in  question  were  section  104, 
"  The  Council  may  make  by-laws  [sub-section  9,  as  amended 
by  Stat.  B.C.  (1895)  Cap.  30,  Sec.  15]  for  purchasing,  con- 
structing, operating  and  maintaining  works  for  supplying 
the  inhabitants  of  the  municipality  with  water,  electric 
Statement,  light,  or  gas  "  subject  by  sub-section  10a  of  section  104,  as 
amended  by  Stat.  B.C.  (1893)  Cap.  30,  Sec.  5,  to  the  follow- 
ing, **  The  assent  of  the  electors,  in  manner  provided  by 
section  119  of  this  Act,  as  amended  by  the  Municipal  Act 
Amendment  Act,  1893,  shall  be  and  is  hereby  declared  to 
be  necessary  to  the  validity  of  any  by-laws  to  be  passed 
under  the  preceding  sub-sections  of  section  104  ;"  and  by 
section  119,  "  No  by-law  to  which  the  assent  of  the  electors 
is  necessary  before  the  final  passing  thereof  shall  be  valid 
or  of  any  effect  unless  the  votes  polled  in  favour  thereof 
be  that  of  at  least  three-fifths  of  the  persons  who  shall  vote 
upon  such  by-law." 

By  statute  passed  on  the  same  day  as  the  above  amend- 
ment to  the  Vancouver  charter  requiring  a  three-fifths  vote 
for  the  passing  of  by-laws  of  the  class  in  question,  instead 
of  a  majority  as  formerly,  section  119  of  the  General  Muni- 
cipal Act,  supray  was  amended,  by  requiring  a  majority  of 
votes  only  instead  of  three-fifths  as  formerly,  and  section  104 
of  the  General  Act,  supra,  was  amended  by  adding  thereto  a 


1895. 
Jan.  11. 
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sub-section  "  (140)  The  power  granted  by  this  section  (104)    dbakb,j. 
and     its     sub-sections    are    hereby    conferred    upon    the       1804. 
Municipal  Councils  of  the  Cities  of  Vancouver  and  New     Nov.  29. 
Westminster,   and   the    said   section   and  its   sub-sections  divisional 

COURT 

shall  apply  to  the  said  cities  notwithstanding  anything  in 
the  special  Acts  relating  to  the  said  cities  which  may  be 
inconsistent  with  or  repugnant  to  the  provisions  of  the  said 
sub-sections. "  Bailey 

There  was  no  express  power  given  in  the   Vancouver  V.n^.v.b 
charter  to  pass  by-laws  for  the  construction  and  maintenance 
of  electric  light  works  eo  nomine,  but  by  section  142  of  the 
private  Act,  supra,  the  Council  may  pass  by-laws  (1)  '  for 
lighting  the  city,  and  for  this  purpose  perform  any  work  ^**^"*®'**^- 
and  place  any  fixtures,"  etc. 

The  by-law  in  question  was  stated  upon  its  face  to  have 
been  passed  by  a  majority  of  the  electors  to  whom  it  was 
submitted. 

A.  J.  McColl,  Q.Cy  and  E.  P.  Davis,  Q.C,  for  the  applicant. 

A,  St.  0.  Hamersley,  for  the  City  of  Vancouver. 

Drake,  J.  ;  Bailey  obtained  a  rule  nisi,  calling  on  the 
Corporation  to  shew  cause  why  the  by-law  for  raising 
$100,000.00  for  electric  lighting,  passed  8th  October  last, 
should  not  be  quashed,  on  the  ground  that  the  by-law  was 
never  duly  carried  by  the  ratepayers  in  accordance  with 
the  statutory  provisions  in  that  behalf,  and  that  the  by-law  ^"^8^®"' 
did  not  receive  a  three-fifths  majority  of  the  votes  of  the  »rakk,j. 
ratepayers,  and  further,  was  ultra  vires  of  the  Corporation. 

The  whole  argument  was  addressed  to  the  point,  whether 
or  not  a  three-fifths  majority  was  necessary  for  the  passage 
of  this  by-law. 

Mr.  Hamersley,  for  the  Corporation,  raised  two  preliminary 
objections — first,  that  the  proceedings  should  have  been  by 
Tnandamvs  addressed  to  the  Clerk  of  the  Corporation,  com- 
manding him  to  declare  the  by-law  not  carried  ;  secondly, 
that  there  was  such  irregularity  in  the  aflSdavits  on  which 
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DRAKB,  J.  the  rule  nisi  was  founded,  that  the  by-law  could  not  be 

1894.  looked  at. 

Nov.  29.  I   over-ruled   both   these   objections,    holding    that    an 

DivisioNAL  objection  to  a  by-law  for  illegality  could  be  taken,  although 

COURT  ... 

'  the  illegality  did  not  appear  on  the  face  of  the  by-law  itself, 

^^^'  but  in  the  proceeding  required  by  statute  to  be  observed  in 

•  ^^*  its  passage  or  inception. 


DBAKE, 


Bailby  This  by-law  was  passed  on  8th  October  last  by  a  plurality 
Vancouver  of  votes  only,  and  not  by  a  three-fifths  majority.  In  order 
to  trace  out  the  particulars  of  this  contention  it  is  necessary 
to  examine — first,  the  charter  of  the  Vancouver  incorpora- 
tion and  its  numerous  amendments,  as  well  as  the  General 
Municipal  Act  and  its  numerous  amendments,  to  ascertain 
how  far  the  special  Act  has  been  varied  and  altered  by  the 
general  Act. 

The  special  Act  was  passed  in  1886,  and  by  section  129 
every  by-law  for  raising  money  upon  the  credit  of  tbe  city 
Judgment  not  required  for  its  ordinary  expenditure,  shall  receive  tne 
IKE  J.  assent  of  the  electors  ;  and  by  sub-section  8  of  section  12'> 
as  amended  by  section  7  of  Stat.  B.C.  1893,  Cap.  63,  the 
assent  has  to  be  signified  by  a  majority  of  three-fifths  of  the 
votes  cast. 

In  1892  the  General  Municipal  Act  was  passed,  section 
104  of  which  authorized  every  municipality  to  make,  alter 
or  repeal  by-laws  for  the  purposes  therein  specified. 

Sub-section  9  gave  power  to  make  by-laws  for  construe 
ing,  operating,  maintaining  and  supplying  the  inhal^ita*^ 
with,  inter  alia^  electric  light,  and  regulating  the  terrti^  ^'^^ 
conditions  under  which  the  same  may  be  supplied  and  usea. 
And  sub-section  10a  required  the  assent  of  the  electors  to 
the  validity  of  any  by-law  passed  for  such  purpose,   or  lor 
any  purpose  mentioned  in  the  previous  ten  sub-sections. 
By  Stat.  B.C.  1893,  Cap.  30,  this  Act  was   amended,  ^^^  ^ 
variety  of  additional  powers  were  added  to  section  104,  i>7 
sections  12  to  22 ;  and  by  section  21  the  powers  given  hy 
section  104,  as  thereby  amended,  were  conferred  on  the 
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Vancouver  Municipal  Council,   notwithstanding  anything  drake,  j. 

in  the  special  Act  inconsistent  with  or  repugnant  to  the  1894. 

said  sub-section.    The  result  of  this  clause  is  that  Vancouver  Nov.  29. 

has  all  the  powers  given  by  sub-sections  9  and  10a  of  section  divisional 
104,  if  it  had  not  them  before. 

Sub-section  10a  is  amended  by  Stat.  B.C.    1893,  Cap.  30, 
making  it  read   "  the   assent   of   the  electors   in   manner 
provided  by  section  119  of  this  Act,  as  amended  by  the      Bailey 
Municipal  Act,  1893,  shall  be,"  etc.  Vancouver 

Section  119,  as  amended  by  section  33  of  the  Act  of  1893, 
reads  as  follows  :  "  No  by-law  to  which  the  assent  of  the 
electors  is  necessary  before  the  final  passing  thereof,  shall 
be  valid  or  of  any  effect  unless  the  vote  polled  in  favour 
thereof  shall  be  that  of  at  least  a  majority  of  the  persons 
who  shall  vote  on  such  by-law." 

Sub-section  10a  of  section  104  therefore  requires  every 
by-law  for  the  purpose  mentioned  in  sub-section  9  to  be 
passed  by  a  plurality  of  votes  only,  and  not  by  a  three-fifths  Judgment 
naajority.  dbake,j. 

The  contention  is  that  this  by-law  is  purely  a  money 
by-law,  and  as  such  requires  a  three-fifths  majority  as 
mentioned  in  sub-section  8  of  section  127  of  the  Vancouver 
Act,  1886,  as  amended  by  section  7,  Cap.  63,  of  1893.  The 
by-law  (214)  recites  that  it  is  expedient  to  provide  for  the 
construction  and  operation  of  works  for  supplying  the 
inhabitants  of  Vancouver  with  electric  light,  and  in  order 
to  carry  out  these  objects  to  raise  a  loan  upon  the  credit  of 
the  city  of  $100,000.00.  The  first  section  authorizes  the  Mayor 
to  raise  such  sum  "to  be  paid  into  the  hands  of  the 
treasurer  of  the  city,  for  the  purposes  and  with  the  objects 
hereinbefore  recited."  This  language  in  connection  with 
the  recital  discloses  the  sole  object  for  which  the  money  is 
to  be  raised  and  defines  how  the  money  is  to  be  expended, 
and  it  is  one  of  the  objects  mentioned  in  sub-section  9  of 
section  104.     The  by-law  is  not,  therefore,  a  simple  money 


COURT. 

1S95. 
Jan.  11.  ; 
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DRAKE  J.  by-law,  for  the  recital  is  an  estoppel  in  pais  against  the  city 

1894.  expending  money  for  any  other  purpose  than  that  men- 

Nov.  29.  tioned,  and  in  my  opinion  a  bare  majority  vote,  which  it 
"divisional  <iuly  received,  was  all  that  it  required. 

fOtIRT 

'  It  was  contended   that  any  by-law  relating  to  electric 

1S95.  lighting  should  stand  by  itself  ;  in  other  words,  that  if  the 

^^^'  ^^'  Corporation  desired  to  take  power  to  construct  the  necessary 


Bailey     works,  they  should  pass  a  by-law  for  that  purpose,  and 

Vanoouveb  have  such  a  by-law  sanctioned  by  a  bare   majority  vote, 

but  any  money  required  to  give  effect  to   the   proposed 

works  should  be  separately  submitted,  and  would  then  have 

to  be  passed  by  a  three-fifths  majority.     It  is  conceived 

that  such  a  course  would  be  more  conducive  to  caution 

on  the  part  of  the  voters,  but  there  is  nothing  in  the  Act 

that  compels  this  course  to  be  adopted,  and  as  long  as  the 

"  ^^"     by-law  clearly  indicates  its  object,  and  at  the  same  time 

DRAKE,  J.    states  the  amount  of  money  required  and  mode  in  which  it 

is  intended  to  raise  the  necessary  funds,   I   think  it  all 

sufficient. 

The  only  question  raised  in  this  case  is  of  the  construc- 
tion of  the  statutes,  and  if  I  can  ascertain  the  meaning  of 
the  Act  from  the  language  used,  I  must  give  effect  to  it  in 
its  primary  and  ordinary  sense.  If  the  language  used  is 
dubious,  I  must  then  endeavour  to  construe  it  so  as  to  carry 
out  the  object  for  which  the  Act  was  passed.  Keeping 
these  objects  in  view,  I  think  this  by-law  is  valid  and 
carried  by  the  statutory  majority  of  voters. 

The  rule  will  therefore  be  dismissed  with  costs. 

Rule  dismissed  with  costs. 
Statement. 

From    this   judgment    the    applicant    appealed   to   the 
Divisional    Court,    and    the    appeal    was    argued    before 
Argument.  McCrkight  and  Walkem,  JJ.,  on  14th  and  24th  December, 
1894. 
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A,  J.  McColl,  Q.C.,  and  E.  P.  Davis,  Q.C.,  for  the  appeal :  drake,  j. 
This  is  a  by-law  for  raising  upon  the  credit  of  the   city,       1894. 
money  not  required  for  the  ordinary  expenditure,  and  not     Nov.  29. 

payable  within  the  same  municipal  year,  and,  under  the  divisional 

COURT 

Vancouver   Incorporation    Act,    1886,  section   129,  should        ' 

receive  the  assent  of  the  electors  in  the  manner  prescribed         ®^  ' 
in  that  Act,  i.e.,  by  section  127,  sub-section  8,  as  amended  ^^' 


by  Stat.  B.C.  (1893)  Cap.  63,  Sec.  7,  which  requires  the  Bailby 
assent  to  be  that  of  three-fifths  of  the  votes  polled.  By  Vancouver 
section  45  of  the  Vancouver  Incorporation  Act,  1886,  the 
Council  may  levy  a  rate  on  the  property  assessed  not 
exceeding  one  and  one-third  cents  on  the  dollar  to  provide 
for  the  necessary  expenses  of  the  city,  but  by-laws  for 
raising  any  money  required  over  what  is  procured  in  this 
manner  must  receive  the  assent  of  the  electors  in  the 
manner  provided  by  section  127,  sub-section  8,  supra.  The 
Legislature  in  passing  the  Municipal  Act  Amendment  Act, 
1893,  Sec.  33,  evidently  did  not  contemplate  interfering  Argument, 
with  the  operation  of  Stat.  B.C.  1893  Cap.  63,  Sec.  7,  amend- 
ing section  127,  sub-section  8  of  the  Vancouver  charter,  by 
requiring  a  three-fifths  instead  of  a  majority  only  of  votes 
cast,  as  that  amendment  was  made,  at  the  same  session, 
expressly  on  the  petition  of  the  City  Council  of  Vancouver. 
If  there  is  any  inconsistency,  the  amendment  to  the  charter, 
Stat.  B.C.  Cap.  63,  Sec.  7,  must  prevail,  being  a  particular 
enactment  in  reference  to  the  city  of  Vancouver,  as  against 
a  general  enactment  having  reference  indiscriminately  to 
all  municipalities  not  otherwise  provided  for. 

A  special  Act  is  not  repealed  by  a  subsequent  general 
Act,  Pretty  v.  Solly,  26  Beav.  606 ;  Conservators  of  Thames  v. 
Hall,  L.R.  3  C.P.  415 ;  Thorpe  v.  Adams,  L.R.  6  C.P.  125,  at 
p.  138  ;  Hardcastle  on  Statutes,  2nd  Ed.  244-346;  Mount 
V.  Taylor,  L.R.  3  C.P.  645. 

A.  St.  G.  Hamersley,  contra:  The  by-law  in  question  is 
governed  by  the  general  Municipal  Act.  There  is  no 
power  conferred  by  the  Vancouver  charter  on  the  Council 
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DRAKE,  J.    of  Vancouver  to  pass  by-laws  for  the  purchase,  maintenance, 

1894.       construction  and  operation  of  works  for  supplying  electric 

Nov.  29.     light.     This  power  is  conferred  by  the  general  Municipal 

DIVISIONAL  Act,   1892,   Sec.    104,   Sub-Sec.    9,    which,  with   the   sub- 

COURT 

'      sections  of  section  104,  is  by  the  Municipal  Act  Amendment 

^*^-       Act,  1893,  Sec.    21,  made  applicable  to  the  city  of  Van- 
Jan.^l^  couver,   notwithstanding    any    repugnant   or    inconsistent 


Bailey  provision  in  the  Vancouver  charter.  The  provisions  of  the 
VANcxiuvER  Vancouver  charter  relating  to  the  passing  of  money 
by-laws  authorized  by  that  charter,  do  not  therefore  apply 
to  this  by-law,  as  to  which  reference  must  be  had  to  the 
provisions  of  the  general  Act,  which  authorizes  and  governs 
the  exercise  of  the  power.  Sub-section  10a  of  section  104, 
as  amended  by  the  Municipal  Act  Amendment  Act,  1893, 
Sec.  15,  requires  the  assent  of  the  electors  in  manner 
provided  by  section  119  of  the  general  Municipal  Act,  supra, 
which  as  amended  by  the  Municipal  Act  Amendment  Act, 
Argnment.  1893,  See.  33,  requires  the  assent  of  the  majority  of  the 
electors  only.  The  Vancouver  Incorporation  Act,  Sec. 
129,  deals  generally  with  money  by-laws,  and  section  127, 
prescribing  the  manner  by  which  such  by-laws  shall  receive 
the  assent  of  the  electors  excepts  (sub-section  2)  cases 
otherwise  provided  for.  The  general  Municipal  Act,  supra. 
Sec.  104,  deals  with  particular  by-laws,  of  which  this  is 
one,  and,  if  there  is  any  conflict,  must  over-ride  sections 
127  and  128  of  the  charter,  which  apply  generally  to  all 
by-laws  except  where  *'  otherwise  provided  for,"  Pretty  v. 
Solly,  26  Beav.  606,  Romilly,M.R.,  at  p.  610  ;  De  Winton  v. 
Brecon,  28  L.J.  Ch.  598-600 ;  Churchill  v.  Create,  5  Bing. 
177,  Best,  C.J.,  at  p.  180  ;  Fitzgerald  v.  Champneys,  30  L.J. 
Ch.  777,  Wood,  V.C,  at  p.  782;  Endlich-Maxwell  on  Statutes, 
Ed.  1888,  pp.  287-289.  The  Legislature  having  conferred 
on  the  Council,  by  the  (general)  Municipal  Act,  supra, 
power  to  purchase,  construct,  operate  and  maintain  works 
for  supplying  electric  light,  must  necessarily  have  intended 
also  to  confer  the  power  of  raising  money  for  the  purchase, 
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etc.,  by  the  same  by-law  and  in  the  same  manner.     The    orakb,  j. 

power  to  purchase  implies  the  power  to  raise  the  money  to       1894. 

purchase,  Summers  v.  Holborn,  62  L.J.M.C.  Lord  Coleridge,     Nov.  29. 

C.J.,  at  p.  84  ;  Brown  v.  Oreat  Western  Railway  Co.,  9  Q.B.D.  ^visional 

753  ;  Qard  v.  London  Commissioner  of  Sewers,  28  Ch.  D.  511  ;      ^^'^• 

Eegina  v.  Tonhridge,  13  Q.B.D.  339  ;  Reid  v.  Reid,  31  Ch.  D.       ^®^^- 
407.  Jan.  11. 

E.  P.  Davis,  Q.C,  in  reply.  Bailby 

V. 

Vancouveb 
Cur,  adv,  vult, 

11th  January,  1805. 

McCreiqht,  J. :  My  brother  Walkem  and  I  have 
carefully  considered  this  case  and  have  come  to  the  follow- 
ing conclusions  : — 

In  this  ckse  the  only  question  appears  to  be  whether  the 
by-law  passed  by  only  a  majority  of  the  electors  of  Van- 
couver whose  votes  were  polled  was  legal,  or  whether  it  was 
necessary  that  there  should  be  a  majority  of  three-fifths  of 
the  votes  polled,  and  this  of  course  depends  upon  the  true 
construction  of  the  municipal  Acts,  particularly  those  which 
relate  specially  to  the  City  of  Vancouver. 

By  section  127  (sub-section  8)  of  the  city  charter,  1886,  judgment 
a  majority  only  was  required,  but  in  April,   1893,  an  Act         ^^ 

AlCv/REIOHT|  J. 

was  passed  to  amend  the  charter,  and  the  preamble  recited 
that  a  petition  had  been  presented  praying  for  certain 
amendments  thereto,  and  by  section  7  of  the  said  Act  of 
1893,  passed,  I  presume,  in  pursuance  of  the  petition,  the 
said  sub-section  (8)  of  section  127  was  amended  by  striking 
out  the  words  "  a  majority,''  in  the  third  line  thereof,  and 
inserting  in  lieu  thereof  the  words  "  three-fifths."  It  would 
be  difficult  to  conceive  a  more  deliberate  expression  of 
intention  that  in  Vancouver  a  three-fifths  majority  should 
be  necessary,  and  we  find  in  the  preamble  reciting  the 
petition  for  the  amendments  of  the  charter  of  1886,  that  it 
was  deemed  expedient  to  grant  the  prayer  of  such  petition, 
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DRAKE,  J.    and  then  the  passage  of  the  above  mentioned  section  7, 

1894.       along  with  other  amendments.     But  it  has  been  contended 

Nov.  29.     on  behalf  of  the  city  that  the  general  Municipal  Act  of 

DIVISIONAL  1892,  and  amending  Act  of  1893,  altogether  displace  this 

COURT 

*      deliberate  expression  of  intention. 

1896.  rpj^^  contention  seems  to  be  absolutely  inconsistent   with 

^^^'  ^^'  well-known  rules  of  law  which  have  guided  our  Courts 
Bailey  for  many  years. 
Vancouver  O^t  of  the  many  instances  of  the  application  of  such 
rules,  I  will  only  refer  to  the  judgment  of  Bovill,  C.J.,  in 
Thorpe  v.  Adams,  L.R.  6  C.P.  125,  at  p.  133,  and  see  the 
remarks  of  one  of  our  most  learned  Judges,  Mr.  Justice 
WiLLES,  at  p.  138  of  the  same  case.  The  section  mainly 
relied  on  by  the  counsel  for  the  city  is  section  21  of  the 
Municipal  Act  of  1893,  which  reads  as  follows  (quoting  the 
section  vide  page  435,  line  1  8upra). 

On  reference  to  section  104  of  the  Act  of  1892,  that  deals 
Judgment  but  very  imperfectly  with  the  nature  of  the  assent,  and  the 
mccreight,  j.  assent  generally,  to  be  given  to  by-laws  by  electors.  Its 
main  object  is  to  enumerate  certain  subjects  of  legisla- 
tion to  be  dealt  with  by  by-laws  of  municipalities  in  general, 
and  of  course,  by  the  Municipal  Act  of  1893,  the  Cities  of 
New  Westminster  and  Vancouver  are  to  enjoy  those  powers 
of  legislation,  but  on  perusal  of  section  104  many  subjects 
are  specified  as  requiring  assent  where  the  necessity  for 
such  assent  was  fully  provided  for  by  other  and  appropriate 
sections,  and  in  dealing  with  many  of  the  subjects  involving 
the  expenditure  of  money  to  perhaps  a  large  amount,  there 
is  silence  as  to  the  assent  of  electors,  and  throughout  as  to 
the  nature  of  the  assent ;  shewing  that  when  we  wish  to 
find  what  majority  is  required  we  must  turn  either  to  the 
Municipal  Act  of  1892,  Sec.  119,  requiring  three-fifths, 
or  the  repealing  section  of  the  Municipal  Act  Amendment 
Act,  1893,  Sec.  33,  requiring  only  a  majority.  These 
sections,  as  might  be  expected,  deal  only  with  municipalities 
in  general,  leaving  the  Cities  of  Vancouver  and  New  West- 
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minster  of  course  to  be  dealt  with  by  the  provisions  of  their    drake  j. 
respective  charters  and  amendments.     In  truth,  the  fallacy       1894. 
of  the  argument  on  behalf  of  the  city  consists  in  neglecting     Nov.  29. 
the  rule  which  that  very  learned  Judge,  Mr.  Justice  Willes,  ^rvisioirAL 

COURT 

calls  a  **  cardinal  rule  that  the  Courts  should  be  guided        ' 

more  by  the  words  of  a  clause  dealing  specially  with  the 

matter  than  by  general  inference  from  the  whole,''  Roberts  v.  ^' ' 


Bury  Commissioners,  L.R.  4  C.P.  755,  at  p.  760.     No  doubt      Bailey 
he  is  there  speaking  of  the  construction  of  a  contract,  but  Vancouver 
substantially  the  same  rules  apply  whether  the  object  be  to 
interpret  a  statute,  a  will  or  a  contract,  the  main  object  in 
each  case  being  to  ascertain  the  intention  of  the  framer  of 
the  document.     There  is  further  a  very  recent  case  in  which 
this  cardinal  principle  was  applied  by  the   Privy  Council 
namely,  St.  Catherine's  Milling  &  Lumber  Company  v.  The 
Queen,  L.R.  14  App.  Cas.  46,  see  specially  at  page  59,  where 
it  was  held   that  the  rights   of  the  Province  of  Ontario  in 
Indian   lands  must  be  determined  by  section  109  B.N.A.   J«^«^ent 
Act,  1867,  dealing  with  the  particular  subject,  rather  than  mccrkight,  j 
by  section  91  and  its  sub-sections  dealing,  as  their  Lordships 
say,  "  only  with  the  distribution  of  legislative  power." 

Of  course  the  application  of  this  cardinal  rule  to  the 
present  case  becomes  even  more  obvious  when  we  regard 
Section  7  of  Cap.  63  of  1893,  requiring  for  Vancouver  by  a 
private  Act  a  three-fifths  majority.  Another  fallacy  in  the 
argument  is  the  neglect  of  the  equally  settled  rule 
mentioned  by  Romilly,  M.R.,  in  Pretty  v.  Solly,  26  Beav. 
606,  at  p.  610,  where  he  says  the  rule  is  that  "  wherever 
there  is  a  particular  enactment  and  a  general  enactment  in 
the  same  statute,  and  the  latter,  taken  in  its  most  compre- 
hensive sense,  would  over-rule  the  former,  the  particular 
enactment  must  be  operative,  and  the  general  enactment 
must  be  taken  to  affect  only  the  other  parts  of  the  statute 
to  which  it  may  properly  apply,"  and  the  application  of 
this  rule  must  be  the  same  when  the  enactments  are  in  the 
same  statute,  or   passed  on  the  same   day,   see   Endlich- 
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DRAKE,j.    Maxwell  on  Statutes,  Ed.  1888,  p.  59,  Sec.  45,  or  although 
1894.       not  passed  at  the  same  time  are  in  pari  jaaieria^  see  fer 
Nov.  29.     Lord  Campbell,  in  Waterlow  v.  Dobaon,  27L.J.Q.B.  55. 
DivisioNAL      The  appeal  must  be  allowed  with  costs  here  and  bo\ov, 
and  the  by-law  quashed. 

Walkem,  J.,  concurred. 


COURT. 


1895. 
Jan.  11. 


^^'^■^  Appeal  allowed. 

Vancouver 


Note. — ^This  judgment  was  sustained  by  the  Supreme  Court  of 
Canada  on  appeal,  see  25  S.C.R.  62. 


DIVISIONAL  GARESCHE  v    GARESCHE. 


Iggg  Practice — PUctding — Discovery — Rule  178, 

Jan.  30.      When  it  appears  from  the  statement  of  claim  that  the  defendan-t  has, 

on  the  circimistances  alleged,  the  means  of  knowing  the  defc-»ikof 

Garescbb  \^\^q  matters    chiirged,  and  the  plaintiff  has  not,  general  f»*Heg*- 

Garebche  tions  are  not  embarrassing,  and  the  defendant  is  not  entib'le^  to 

particulans  until  after  he  htis  given  discovery. 
A  plaintiff  may  in  his  statement  of  claim  deduce  from  the  facts  aUfg^* 

and  set  up,  alternative  causes  of  action. 
Allegations  that,  etc.,  "as  far  as  the  plaintiffs  can  discover,"  in  ^uch  a 
statement  of  claim  are  not  embarrassing. 

Appeal  by  the  plaintiffs  to  the  Divisional  Court  from 
the  order  of  Drake,  J.,  striking  out  as  embarrassing  certain 
parts  of  the  statement  of  claim.  The  action  was  brought  t>y  the 
plaintiffs,  as  being,  together  with  the  defendant  Arthur  Gar- 
Statement,  esche,  ceatxiia  que  irustenty  under  a  certain  trust  deed  exe^^uted 
by  their  mother,  against  said  Arthur  Garesche,  ir»  his 
capacity  as  trustee  under  the  deed,  and  J.  K.  Wilson,  who, 
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as  alleged,  had  acted  in  the  affairs  of  the  estate  under  a  ^^court.^^ 
power  of  attorney  from  Arthur  Garesche  during  his  absence       j7^ 
from  the  jurisdiction,  and,  before  the  making  of  the  power     j^^  ^ 

of  attorney,  had  sold  to  the  estate  a  property  of  his  own  in 

Portland,  Oregon,  U.S.A.,  for  $25,000.00,  the  same  being  ^^, 
unimproved  and  speculative,  and  an  improper  investment  ^^"^che 
of  the  trust  funds.  For  the  purpose  of  fixing  the  defendant 
Wilson  with  liability  as  a  constructive  trustee  at  the  time 
of  the  transaction,  the  statement  of  claim  stated  certain 
facts  as  occurring  prior  to  his  dealing  with  the  affairs  of 
the  estate  under  the  power  of  attorney,  inter  alia  that  he 
was  consulted  concerning  the  way  in  which  the  tru.st  funds 
were,  at  such  prior  time,  invested,  namely,  in  a  certain 
private  banking  business,  and  that  he  examined  into  the 
affairs  of  the  said  bank  on  behalf  of  the  trust  estate,  and 
knew  of  the  trust  deed,  and  proceeded,  "  and  finally  it  was 
determined  thai  the  said  interest  of  the  said  estate  in  the 
said  bank  should  be  sold,"  and  that  the  proceeds  came  into  Statement, 
the  hands  first  of  the  trustee,  the  defendant  Arthur  Garesche, 
and  that  he,  being  about  to  leave  the  jurisdiction  to  reside 
abroad,  arranged  to  leave  the  whole  of  the  funds  of  the 
estate  and  its  management  in  the  hands  of  the  defendant, 
J.  K.  Wilson,  and  "in  effect"  appointed  him  trustee  thereof, 
and  that  a  general  power  of  attorney  was  thereupon  executed 
from  Arthur  Garesche  to  J.  K.  Wilson,  "  which  said  appoint- 
ment the  plaintiffs  say  was  in  law  to  all  intents  and  purposes 
an  appointment  of  J.  K.  Wilson  as  trustee  of  said  estate, 
pursuant  to  a  power  contained  in  the  said  trust  deed  for 
the  appointment  of  another  trustee  by  said  Arthur  Garesche, 
or  at  all  events  that  the  said  J.  K.  Wilson  was,  under  all 
the  circumstances,  in  law  a  constructive  trustee  thereof." 
It  was  further  charged  that  J.  K.  Wilson  afterwards  received 
$80,000.00  of  the  said  estate  monies  and  deposited  them 
to  his  own  credit  in  a  bank,  mixing  the  same  with  his  own 
private  funds,  and  that  he  carried  on  a  series  of  speculations 
either  directly  with,  or  indirectly  by  the  credit  of,  the  said 
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'^'couRT.^^  estate  funds  so  standing  to  his  credit,  and  made  large  profits 

me.      thereby. 
J       on         As  to  an  investment  by.  J.  K.  Wilson  of  estate  funds,  it 

was  charged  that  he  lent  same  to  his  own  tenant  on  the 

V.  security  of  a  chattel  mortgage,  **the  effect  of  the  transaction 

Gareschb  b^ing  i^hat  the  said  J.  K.  Wilson  had  himself  always  a  prior 
lien  as  landlord  for  rent,  which  was  a  very  large  sum,  and 
was,  after  the  date  of  the  mortgage,  allowed  to  be  in  arrear, 
so  that  the  said  estate  had  practically  no  security  for  the 
said  advance,  and  the  said  loan  became  overdue  and  was 
unpaid,  and  said  TuUoch  left  this  Province."  Mr.  Justice 
Drake  ordered  the  plaintiff  to  amend  by  stating  by 
whom  it  was  suggested  and  determined  that  the  interest 

Statement,  in  the  bank  should  be  sold,  and  to  give  particulars  of 
the  transactions  in  which  J.  K.  Wilson  made  profits  by  use 
of  the  estate  monies,  or  that  the  allegations  be  struck  out, 
and  also  ordered  that  the  allegation  that  J.  K.  Wilson  was 
in  effect  appointed  a  trustee  by  Arthur  Garesche,  or  that  he 
was  on  the  facts  a  constructive  trustee,  be  struck  out,  as 
being  conclusions  of  law  and  uncertain  and  alternative. 

The  appeal  was  heard  before  Davie,  C.J.,  and 
MoCreight,  J.,  on  30th  January,  1896. 

Robert  Caaaidy^  for  the  appeal. 
A,  P.  Luxton,  contra. 

McCreight,  J.  :     This  is  an  action  brought  by  several 
Judgment    cestuis  que  trustenty  one  of  them  an   infant,  by  her   next 
_.  _  .  friend,  against  A.  Garesche,  surviving  trustee  of  the  trust 

estate,  and  J.  Keith  W^ilson. 

The  said  J.  K.  Wilson,  as  I  can  gather  from  the  statement 
of  claim,  has  either  been  actually  appointed  a  co-trustee  by 
the  defendant  A.  Garesche,  who,  according  to  paragraph  5, 
had  full  power  as  surviving  trustee  to  make  such  appoint- 
ment, or  at  least  holds  a  full  power  of  attorney  from  the 
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said  A.  Garesche  to  deal  with   the  trust  estate   and    who  ^^court.^^ 
has   so  dealt  with   the  funds  as  to  incur  liability   either       [^ 
as    such     co-trustee,    or    assuming     that     he    was    only     j^^^  ^ 
agent  for  A.  Garesche,  has.  by  such  dealing  made  himself 

G  ARK8C  H IR 

liable  to  account  as  principal  to  the  plaintiffs,  in  which         y, 
case  he  has  become  a  **  constructive  trustee,"  see  Lewin  on    Garesche 
Trusts,  9th  Ed.  p.  196.     Mr.  Justice  Drake  had  decided  as 
to  paragraph  9,  that  the  words  "  after  the  death  of  the  said 
Alexander  Alfred  Green  it  was  suggested,  etc.,  and  finally 
it  was  determined  that  the  said  interest  of  tlie  said  estate 
in  the  said  Bank  should  be  sold,"  be  struck  out,  or  that  the 
said  paragraph  9  be  amended  so  as  to  state  by  whom  the 
determination  alleged  was  suggested.    I  think  this  decision  is 
in  conflict  with  the  well  known  rule  in  pleading  "  That  which 
is  more  peculiarly  within  the  knowledge  of  the  defendant 
the  plaintiff  is  not  bound  to  state,"  see  Hobson  v.  Middlei(m, 
6  B.  &  C.  295.     The  plaintiffs  here  probably  know  litttle  or 
nothing  of  the  transaction  whilst  the  defendants  must  know  Judgment 
all  about  it.     See  also  Murphy  v.  GlasSy  L.R.  2  P.O.  408,  as  mcgbeioht.  j. 
to  the  pleading  of   facts  which  are   peculiarly   within  the 
knowledge  of  the  opposite  party.     The  same  rule  regulates 
the  burden  of  proof,  see  Stephen's  Digest  of  the  Law  of 
Evidence,  Ed.  1893,  Art.  96,  p.  108. 

The  words  **  in  effect,"  in  paragraph  9  also  should  not  be 
struck  out,  for  the  same  reason.  I  think  the  last  six  lines 
of  paragraph  11  should  not  be  struck  out,  either  for  the 
above  reason  or  because  the  plaintiffs  have  a  right  to 
contend  that  J.  K.  Wilson  is  liable  as  trustee,  whether 
actual  or  constructive.  It  would  be  manifestly  unjust  to 
oblige  the  plaintiff  to  confine  himself  to  either  one  of  the 
two  theories.  Inconsistent  facts  may  be  pleaded,  Cunning- 
ham &  Mattinson  on  Pleading,  2nd  Ed.  p.  50,  and  see  also 
Rule  178,  "If  a  person  so  pleading  desires  to  rely  in  the 
alternative  upon  more,  etc.,  relations  than  one,  as  to  be 
implied  from  such  circumstances,  he  may  state  the  same  in 
the  alternative."      I  think   the  rule  fully  authorizes  the 
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'^'couRT.^^'  allegation  in  the  alternative  that  J.  K.  Wilson  was  either 

^^       an  actual  or  a  constructive  trustee. 
Jan  30  '^'^®  ^^^^  decision  is  that  paragraphs  12,  13  and  14,  shall 
be  amended  as  plaintiffs  may  be  advised,  or  that  the  same 

Oar  bbchk 

,;.         be  struck  out.     I  think  it  is  important  in  the  interests  of 

GARE8CHB  j^g^^j^.g  that  they  should  be  retained,  and  very  much  as  they 
are  framed  now,  at  least  I  fail  to  see  that  any  material 
alterations  should  be  made  in  them.  They  charge  in 
substance  that  it  was  arranged  between  the  defendants  that 
J.  K.  Wilson  should  sell  some  doubtful  investments  which 
he  had  in  Portland  for  $25,000.00  to  the  trust  estate,  the 
consideration  mentioned  in  the  deed  is  alleged  to  be  one 
dollar,  which  is  certainly  strange — anyhow  this  seems  to  be 
in  plain  violation  of  the  rule  that  a  trustee  should  not  buy 
from  the  cestui  que  trust  any  part  of  the  trust  estate.  Fox  v. 
Mackrethy  1  W.  &  T.  Ldg.  Gas.  141  ;  the  converse  case  is  of 
course  open  to  the  same  objection,  e.g.y  as  where  the 
Judgment  trustee  sells  the  trust  estate.  The  danger  of  fraud  is  about 
mccrkight,  j.  the  same  in  the  two  cases,  and  aggravated  by  the  circum- 
stance as  alleged  that  A.  Garesche  reserved  to  himself  the 
power  of  treating  the  sale  as  either  to  himself  or  to  the 
estate,  as  the  sale  might  in  the  event  turn  out  to  be  either 
an  imprudent  or  a  prudent  speculation  for  himself. 

I  see  nothing  improper  in  the  frame  of  the  allegations, 
for  they  describe  something  by  which  J.  K.  W^ilson  may 
have  profited  or  may  profit  at  the  expense  of  the  trust 
estate.  They  are  framed  similarly  to  the  forms  in  Cun- 
ningham &  Mattinson  on  Pleading,  2nd  Ed.  pp.  571,  577-8, 
where  a  form  of  statement  of  claim  for  breach  of  trust  is 
given  also  for  breach  of  trust  in  investing  the  trust  funds 
in  trading  speculations.  If  the  plaintiffs  did  not  allege 
these  transactions  it  would  be  suggested  that  they  were  not 
entitled  to  interrogate  about  them,  and  so  perhaps  justice 
might  be  defeated.  Under  the  old  rules  of  equity  pleading 
a  bill  would  have  been  framed  in  this  manner.  I  think  it 
is  not  right  that  the  words  **  thereby  accounting  for  the 
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amount  of  such  estate  monies  and  interest  at  four  per  cent,  ^^court.^^ 
per  annum,"  should  be  struck  out.     Curiously  enough,  the       [^ 
form  at  page  578  of  Cunningham  &  Mattinson  on  Pleading,     j^^^  ^ 
2nd  Ed.,   **  action  against   trustee   for  breach   of  trust  in 

O  ASEfiCHB 

regard   to  two  funds  claiming  interest  on  one  fund  and         ^^ 

profits  made  with  the  other,''  covers  this  case,  and  it  is  I    G^k^schk 

believe  well  known  law  that  the  cestuis  que  trust  may  claim 

either  interest  or  profits  in  such  case  at  his  election.     I 

think  paragraph  19  indicates  a  grave  breach  of  trust,  and 

that  to  strike  out  any  portion  of   it   might   hamper   the 

plaintiffs   in    interrogating   and   proving   such    breach   of 

trust.     The  plaintiffs  are  bound  to  state  the  material  facts 

upon  which  they  rely. 

The  gravamen  of  the  charge  is  that  whilst  $2,100.00  of 

trust  funds  was  lent  on  the  chattel  mortgage,  such  chattel 

mortgage  was  liable  to  be  defeated  and  rendered  worthless 

by  J.  K.  Wilson  enforcing  his  claim  for  rent  by  distress  on 

the  chattels.     The  case  of  Pearl  v.  Deacon,  1  De  G.  &  J.  461,  Judgment 

of 

shews  how  a  Court  deals  with  such  a  transaction  in  the  mccreight,  j. 

case  of  a  surety,  and  the  Court  is  at  least  equally  anxious 

in  the  case  of  a  trustee.     In  the  case  of  Pearl  v.  Deacon^  I 

think  no  fraud  was  charged.     The  words  in  paragraph  19, 

"and    the   said    Tullock   left   this  province,"  seem  to   be 

material  as  further  indicating  the  perilous  character  of  the 

security,  and  the  "  overdue  interest  has  not  been  paid."     I 

see    nothing   wrong   in  paragraphs   23,    24  or   25  of   the 

statement  of  claim  ;  what  embarrassment  can  be  caused  by 

the  plaintiffs  averring   something   with  the   qualification 

'*  as  far  as  they  can  discover."     I   think  the  words  struck 

out  by  Drake,  J.,  in  paragraph  25  are  material,  as  shewing  at 

least  negligence  on  the  part  of  J.  K.  Wilson,  and  should  be 

retained. 

As  regards  particulars.  Miller  v.  Harper,  38  Ch.  D.  110, 
and  57  L.J.  Ch.  1091,  shews  that  where  the  defendant  has 
means  of  knowing  facts  in  dispute  and  the  plaintiff  has  not, 
the  defendant  is  not  entitled  to  particulars  until  after  he 
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1896. 
Jan.  30. 

Gabksciib 

V. 

Gabeschb 


^^couRT.^^  has  given  the  discovery,  and  I  think  no  particulars  need  at 
present  be  given.  I  have  only  to  add  that  the  language  of 
Lord  Bramwell,  in  Phillips  v.  Phillips,  4  Q.B.D.  (C.A.)  127, 
shews  this  statement  of  claim  to  be  the  reverse  of  embar- 
rassing in  the  legal  sense  of  the  word.  It  is  well  framed, 
and  as  particular  and  minute  as  can  be  expected  where  the 
facts  are  peculiarly  within  the  knowledge  of  the  defendant, 
and  not  of  the  plaintiff.  I  think  the  statement  of  claim  as 
originally  framed  should  stand,  and  the  judgment  appealed 
from  should  be  reversed. 

Davie,  C.J.,  concurred. 


Appeal  allowed  with  costs. 


DAVIE,  C..T. 


1895. 
Aug.  7. 


SupREMR  Court 


1896. 
Jan.  31. 


HUDSON'S  BAY  COMPANY  v.  HAZLETT. 

Execution — C,H.B,C.  1888,  Cap.  57,  Sec.  10 — Exemption  from  seizure  and  sale 
of  goods  and  chalUls — Whether  book  debts  within. 

Book-debts  are  not  within  the  exemption  of  the  following  provision  of 
the  Homestead  Act,  C.S.B.C.  1888,  Cap.  57,  Sec.  10.  "  The  following 
personal  property  shall  be  exempt  from  forced  seizure  and  sale  by 
any  process  at  law  or  in  equity ;  that  is  to  say,  the  goods  and 
chattels  of  any  debtor  ...  to  the  value  of  $500.00,"  as  not 
being  within  the  description  of  personal  property  capable  of  seizure, 
or  capable  of  being  dealt  with  conformably  to  the  provisions  of 
the  Act  relating  to  the  mode  of  claiming  the  exemption. 

Statement.  ApPEAL  from  a  judgment  of  Davib,  C.J.,  dismissing  a 
summons,  obtained  by  the  judgment  debtor,  to  discharge 
an  order  granted  by  him  appointing  a  receiver  of  certain 


H.  B.  Oo. 

V. 

Hazlett 
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book  debts  due  to  the  judgment  debtor,  by  way  of  giving  davie,  c.j. 
the   plaintiffs   equitable   execution    upon    their  judgment.       1895. 
The  grounds  of  the  application  were   that  the  receiving     Aug.  7. 
order  ought  not  to  have  been  granted,  as  the  appropriate  suprbme court 
remedy  was  by  way  of  attachment  of  the  debts  ;  and  also       ^^ 
that  the  whole  of  the  book  debts  in  question,  which  were     j^^^  ^^ 

under  $500.00  in  value,  were  exempt  from  process  by  way 

of  execution  by  virtue  of  the  Homestead  Act,  C.S.B.C.  1888,      '   ^\ 
Cap.  57,  Sec.  10  (a).  Hazlett 

Archer  Martin  appeared  for  the  judgment  debtor  on  the 
application. 

B.  H.  T.  Drake,  contra, 

Davie,  C.J  :  The  plaintiffs  are  judgment  creditors  of 
the  defendant,  who  until  recently  carried  on  a  grocery 
business  at  Victoria,  the  stock-in-trade  of  which  was  sold 
out  on  21st  May  last,  by  virtue  of  a  chattel  mortgage.  He 
is  not  the  owner  of  any  exigible  real  or  personal  estate.  He 
has  some  book  debts  owing  to  him,  but,  as  the  books  are  in 
the  possession  of  the  defendants'  solicitor  and  the  defendant  judgment 
himself  has  departed  for  San  Francisco,  the  plaintiffs  are  1,^^^^  ^  j 
unable  by  the  ordinary  process  of  attachment  to  realize 
upon  these  debts.  The  plaintiffs'  cashier  states  in  his 
affidavit  that  without  the  aid  of  this  Court  the  plaintiffs 
will  be  defrauded  from  obtaining  the  full  benefit  of  their 
judgment,  as  notices  have  been  sent  out  by  the  defendant's 
solicitor  to  the  various  debtors  of  the  defendant,  requesting 
them  to  pay  the  amount  of  their  indebtedness  to  him. 
Under  these  circumstances  it  appeared  to  me  **just  and 
convenient"  that  a  receiver  of  the  defendant's  estate  should 


Note  (a).  "10.  The  following  personal  property  shall  be  exempt 
from  forced  seizure  or  sale  by  any  process  at  law  or  in  equity  ;  that  is 
to  say,  the  goods  and  chattels  of  any  debtor,  at  the  option  of  such 
debtor,  or  if  dead,  of  his  personal  i*epre8entative,  to  the  value  of  five 
hundred  dollars." 
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DAVIE,  C.J.   be  appointed  to  get  in  these  debts,  and  by  an  order  dated 

1895.       4th  June,  Mr.  Sharp,  the  plaintiff's  cashier,  was  appointed 

Auk.  7.     as  such  receiver. 

Supreme coiTRT      ^^  ^^^  June  Mr.  Martin  moved  upon  notice  to  discharge 

1896        ^^®  receiving  order,  on  the  grounds  that  it  was  made  inad- 

Jan   31      vertently,  and  if  not  without  jurisdiction,  contrary  to  the 

usual  practice  of  the  Court,  and  also  on  a  further  ground, 


^l      '  which  I  shall  presently  discuss. 
Hazlett         J  ^Y^i^^  ^i^^^  ijjg  Isicis  in  this  case  bring  it  within  Kirk  v. 

Burgess,  15  Ont.  608  ;  Re  Coney,  52  L.T.N.S.  961 ;  Manchester 
Banking  Co,  v.  Parkinson,  22  Q.B.D.  173  ;  In  re  Shephard, 
43  Ch.  D.  131,  and  Harris  v.  Beaiwhamp,  9  R.  653,  which 
seem  to  recognize  and  lay  down  the  principle  that  where 
there  are  special  circumstances  making  it  just  or  convenient 
to  appoint  a  receiver,  there  is  jurisdiction  to  appoint  one. 
In    Westhead  v.  Riley,  25  Ch.  D.  413,   it  was  held  that  a 
receiver  might  be  appointed  in  a  case  where  the  ordinary 
Judgment    remedy  of  attachment  was  inapplicable,  and  equally  I  think 
DAVIE,  C.J.   may   a  receiver  be  appointed  here,  where,  although  not 
inapplicable,  process  of  garnishment  cannot  be  resorted  to 
for  want  of  information  as  to  what  debts  are  owing.     I 
therefore  think  that  the  receiving  order  was  regular.     But 
a  more  serious  question  has  been  presented  under  section 
10  of  the  Homestead  Amendment  Act,  which,  under  the 
head  of  **  Exemption  of  Personal  Property,"  enacts  (quoting 
the  section),  and,  it  being  admitted  that  the  debts  whicli 
will  be  covered  by  the  receiving  order  in  this  case  do  not 
amount  to  $500.00,  Mr.  Martin  has  argued  that  book  debts 
come  within  the  definition  either  of  "  goods  and  chattels" 
or  of  "  personal  property,"  and  are  therefore  exempt.     My 
impression  was  that  the  point  urged  by  Mr.  Martin  was  not 
open   to   argument,  but  the  authorities  which  he  quoted 
convince  me  that  there  is  more  to  be  said  in  support  of  his 
view  than  I  thought.     The  question  whether  book  debts 
were  exempt  as  goods  and  chattels  from  process  of  garnish- 
ment came  before  Walkem,  J.,  and  myself  on  6th  June,  in 
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the  case  of  Anglo- Columbian  Co,  v.  Blake  (a),  and  the  point  davie,  c.j. 
was  practicably  given  up  by  counsel  in  favour  of  exemption.       1895. 
The  decision  in  that  case  was  against  the  exemption,  and      Aujr.  7. 
would  bind  me  I  think  in  this  case.     Apart,  however,  from  svprrmk court 
the  decision   in  that  case,  I  am  of  the  opinion  that  the       ^^m, 
exemption  cannot  be  supported.  j^^^  32^ 

If  the  case  turned  merely  on  the  question,  what  is  to  be 

included  under  the  general  expressions  ^*  personal  property'*      '  v.* 

or  "  goods  and  chattels,*'  I   should  be  disposed  to  say  that    *^^*^^^ 

Mr.  Martinis  contention  was  unanswerable.     See  the  author.- 

ities  quoted  by  him  of  Williams  on  Personal  Property  13th  Ed. 

11 ;  Robinson  v.  Jenkins y  6  T.L.R.  158,  and  Colonial  Bank 

V.  Whinney,  55  L.J.  Ch.  585,  at  p.  590,  where  Lord  Justice  Judgment 

LiNDLEY  remarks  that  choses  in  action  have  been  deemed   davie,  c.j. 

to  be  included  within  the  expression  "  goods  and  chattels  " 

in  all  bankruptcy  Acts  from  the  time  of  James  I.  downwards. 

But  there  are  words  in  the  section  which,  in  my  opinion, 

qualify  and  limit  the  expressions  **  goods  and  chattels  "  and 

**  personal  property  " — these   are  the  words  "  seizure  and 


Note  (a).  This  was  an  appeal  to  two  Judges  of  the  Supreme 
Court  by  way  of  case  stated  from  a  judgment  of  Bole,  Co.  J.  The 
plaintiff,  having  an  unsatisfied  judgment,  garnished  a  debt  due  to  the 
judgment  debtor,  whose  entire  personal  property  including  the  debt 
attached  was  under  $500.00.  Tlie  judgment  debtor  fyled  a  claim  to 
exemption  under  the  Homestead  Act,  C.S.B.C.  1888,  Cap.  57,  Sec.  10. 
Bole,  Co.  J.,  held  that  debts  due  to  the  judgment  debtor  to  the  extent 
of  $500.00  are,  under  the  Act,  exempt  from  garnishing  proceedings,  as 
being  goods  and  chattels  liable  to  seizure,  etc.,  but  stated  a  case  for  the 
opinion  of  the  Supreme  Court,  containing  the  following  questions : — 
(1)  Is  the  debt  of  $59.05  garnished  and  paid  by  the  garnishee  into  Court 
goods  and  chattels  within  the  meaning  of  section  10  of  the  Homesteiul 
Act  and  Amending  Acts  ?  (2)  Was  the  attjichment  of  the  debt  due 
from  the  garnishee  to  the  defendant  a  forced  seizure  or  sale  by  any 
process  at  law  or  in  equity  of  the  goods  and  chattels  of  the  defendant, 
within  the  metvning  of  said  section  and  Acts  ?  (.3)  Did  the  defendant 
claim  the  lienefit  of  the  Homestead  Act  and  Amending  Acts,  and  select 
within  two  days  after  seizure  or  notice  thereof,  in  conformity  with  the 
provisions  of  the  Homestetid  Amendment  Act,   1890?     (4)    Was    it 
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DAVIE,  C.J.   sale  ;"  goods  and  chattels  are  to  be  exempt,  it  is  true,  not 

1895.  exempt  for  all  purposes,  but  exempt  from  **  seizure  and 
Aug.  7.      sale  "  under  any  process  of  law  or  in  equity.     Consequently, 

suprkmbcourt  I  take  it,  that  unless  "  goods  and  chattels  "  are  such  as 

1896.  niight  be  seized  or  sold,  they  are  not  exempt.     In  present- 
Jan.  31.     ^^S   this    view    Mr.  Drake,   who   argued  the  case  for  the 

judgment  creditor,  drew  my  attention  to  the  95th  section 

i;'.      *   of  the  English  Bankruptcy  Act,  1849,  Sec.  133,  and  to  the 
Hazlftt     ^^g^   ^j  j^^   Hutchinson  Ex  parte  Plowden,  54  L.T.N.S.  302, 
decided    thereunder.      Section  133  enacts  that   **  notwith- 
standing any  prior  Act  of  bankruptcy,  any  execution   or 
attachment  against  the  *  goods  *  of  any  bankrupt  executed 
Judgment    in  good  faith  by  seizure  and  sale  before  the  date  of  the 
DAVIE,  C.J.   order  of  adjudication  should  be  valid,"  etc.     In   reference 
to  this  section,  Cave,  J.,  in  the  case  just  referred  to,  remarks 
that  **  it  was  never  concluded  or  suggested  that  a  garnishee 
order  nisi  attaching  debts  due  to  a  debtor  was  an  execution 
or  attachment  against   the   goods    of   a   debtor,    probably 
because,  whatever  might  be  the   meaning  to  be  attached 
to  the  word  **  goods"  in  that  section,  such  an  order  cannot 


necessary  for  the  defendant  to  exercise  the  option  mentioned  in  section 
10  of  the  Homestead  Act  strictly  in  conformity  'with  the  Homestead 
Amendment  Act,  1890  ?  To  these  questions  the  learned  County  Court 
Judge  Jidded  the  following :  Where  the  entire  personal  property  of  the 
judgment  debtor  is  shewn  to  be  less  than  $500.00,  can  a  garnishing 
siunmons  for  an  amoimt  imder  $.500.00  l)e  enfoi-ced?  citing  Gihbs  v. 
Lawrencfy  30  L.J.  Ch.  170,  and  Wharton's  Law  Lexicon,  pp.  131  and  390. 
The  appeal  was  argued  on  6th  June,  1805,  G.  IT.  Cowan  appeared  for 
the  plaintiff,  J,  A.  Rmsell  for  the  defendant.  The  Court  (Davie,  C.J., 
and  Walkem,  J. ),  heUl  that  the  term  goods  and  chattels  in  section  10  of 
the  Homestead  Act,  supra,  must  l>e  construed  with  reference  to  the 
Homestejid  Amendment  Act,  1890,  and  that  the  attachment  of  a  debt 
is  not  a  " forced  seizure  ...  of  goods  and  chattels  of  the  defendant" 
within  the  meaning  of  the  said  Acts,  service  of  a  garnishing  order  not 
lx»ing  a  seizure. 

Note. — As  to  the  exercise  by  a  judgment  debtor  of  his  optiou  of 
claiming  an  exemption,  see  Pitting  v.  Stewart,  4  B.C.  9i, 
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be  executed  by  "  seizure  and  sale."     Although  ordinarily  a   davib,  c.j. 

garnishing  order  niaij  attaching  debts  due  to  a  debtor,  may  1895. 

be  said   to   be   a   **  form  of  execution/'   as   remarked    by  Aug.  7. 

Jessel,  M.R.,  in  Simmons  v.  StoreVy  14  Ch.  D.  155,  yet  when  sopreidbcoubt 

you  come  to  deal  with  a  statute  referring  to  seizure  and  ^^ 

sale  as  a  method  for  carrying  out  execution,  a  garnishing  j^^^  g^ 
order  nisi  is  not  an  execution,   because,  as  remarked  by 


Cave,  J.,  In  re  Hutchinson  Ex  parte  Plowden,  supra,  "  what-      "  r, 

TT  

ever  might  be  the  meaning  to  be  attached  to  the  word 
*  goods,'  such  an  order  cannot  be  executed  by  seizure  and 
sale."  The  same  reasoning  it  appears  to  me  applies  to 
section  10  of  the  Homestead  Act,  which  exempts  the  goods 
and  chattels,  but  only  from  forced  seizure  or  sale  by  some 
process  at  law  or  in  equity.  The  process  of  attachment  by 
garnishing  or  receiving  order  is  not  a  process  under  which 
the  debts  would  be  seized  or  sold,  and  therefore  the 
exemption  does  not  apply. 

There  is  also  much  force  in  Mr.  Drake's  argument,  based  Judgment 
on  the  County  Courts  Amendment  Act,  1893,  Sec.  19,  davie,  c.j. 
which  specially  exempts  the  wages  of  a  labourer  from 
attachment  to  the  extent  of  $40.00.  If  choses  in  action  had 
already  been  exempt  to  the  extent  of  $500.00,  this  provision 
would  have  been  unnecessary.  The  amendment  seems  to 
be  equivalent  to  a  declaration  by  the  Legislature  that  choses 
in  action  were  not  the  subject  of  exemption. 

Holding  these  views  I  am  of  opinion  that  this  inotion 
must  be  dismissed. 

Summons  dismissed. 


From  this  judgment  the  judgment  debtor   appealed    to   statement 
two  Judges  of   the   Supreme   Court,   and   the  appeal  was 
argued  before  McCreioht  and  Drake,  JJ.,  on  January  31st, 
1896. 

Archer  Martin,  for  the  appeal  :    Book  debts  are  personal   ArKument 
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DAviB,  C.J.   property    within   the   meaning   of   the   term   "goods   and 

1896,       chattels,"  and  so  exempt.     By  the  County  Courts  Act,  C.S. 

Aug.  7.     B.C.  1888,  Cap.  25,  Sec.    134,    "  Every  officer  executing 

sdprkmecourt  any  process  of  execution    .    .    .    may    .    .    .    seize  and  take 

2g9Q^       any  of  the  goods  and  chattels"  of  the  person  against  whom 

Jan.  31.     *'^®  same  is  issued.     An  interest  in  a  partnership  may  be 

seized  under  afi.fa,,  also  a  term  of  years,  also  an  interest 

V,  '  in  a  ship,  yet  none  of  these  has  any  physical  existence. 
AZLETT  gijjjpig  contract  debts  have  been  constantly  seized  in 
outlawry  proceedings,  Bullock  v.  Dodds^  2  B.  &  Aid.  275. 
Book  debts  were  held  to  be  within  the  language  of  a  statute 
providing  an  exemption  in  respect  of  "  personal  property 
liable  to  levy  and  sale,"  Kennedy  v.  Smithy  11  Southern 
Reporter,  665  ;  and  the  word  "  levy  "  is  more  comprehensive 
than  •*  seizure,"  for  it  imports  not  only  seizure  but  also 
recovery  of  the  debt  into  the  sheriff's  hands.  [Drakk,  J., 
Argument,  the  exemption  imports  power  of  selection.]  Not  necessarily, 
Vye  V.  McNeilly  3  B.C.  24.  A  judgment  creditor  cannot 
obtain,  even  under  a  receiving  order,  from  an  insurance 
company  the  money  due  for  goods  which  are  exempt  from 
attachment  or  seizure,  Osier  \,  Muter y  190.A.R.  94  ;  yet  such 
a  right  of  recovery  is  even  less  tangible  if  possible  than  a 
chose  in  action.  The  sections  relating  to  appraisement 
apply  only  to  the  case  of  an  excess  in  value ;  here  the 
admitted  value  is  below  $500.00 ;  even  did  they  apply  there 
is  no  necessity  for  a  physical  existence  to  apply  rules  of 
appraisement ;  there  is  no  difficulty  wliatever  in  appraising 
things  which  have  no  physical  existence  ;  it  is  done 
continually  in  this  Court,  e.g.  on  probate  valuations, 
and  in  partnership  and  other  estates  where  book  debts 
have  to  be  valued  and  apportioned. 

J.  A,  Aikman,  contra,  not  called  on. 

Judgment       McCreioht,  J.  :    We  are  called  upon  to  say   that   the 

MccRKiGHT  J.  judgment  of  the  Chief  Justice  was  wrong.     When  asked  to 

interpret  the  language  of  a  statute,  it  must  not  be  done  in 
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the  abstract,  but  the  intention  of  the  particular  Act  must  be   davik,  c.j. 
considered,  Blackwood  v.  The  Queen,  8  App.  Gas.  82.     We       1895. 
must  examine  similar  language  in  the  same  statute  to  find      Aug.  7. 
in  \rhat  sense  words  have  been  used.     What  do  the  Legis-  supremecourt 
lature  here  intend  to  do?     There  is  nothing  similar  to  the       {^ 
language  of  the  Homestead  Amendment  Act,  1890,  in  the     j^^^^  3^^ 
Ontario   Act.      It   is   quite    plain  that  the  Legislature   in 

,     .  ,  -111.  •!     "I  ^^*      ^'     ^^* 

making  trie  exemption  had  reference  to  tangible  property.  «. 

Sections  2  and  3  of  the  Homestead  Amendment  Act,  supra, 

(a)  appear  to  me  to  contemplate  the  exemption  of  specific 

goods  and  chattels  capable  of  being  selected  physically,  and 

of  being  stated  to  be  in  certain  places.     It  is  impossible  to 

say  that  tlie  language  of  the  sections  is  properly  referable  Judgment 

to  book  debts.     The  sheriff  has  no  power  of  ascertaining  mccreiqht,  j. 

wliat  the  book  debts  may  be  worth  ;  the  only  way  effectually 

to  seize  book  debts  is  to  stop  the  debtor  from  paying  them 

over.     In  section  4  it  is  provided  that  if  the  goods  claimed 

by  the  debtor  be  appraised  at  more  than  $500.00,  then  the 


Note  (a)  **  2.  It  shall  be  the  duty  of  every  sheriff  or  other  officer 
seizing  the  personal  property  of  any  debtor,  under  a  writ  oi  fieri  facias 
or  any  process  of  execution,  to  allow  the  debtor  to  select  goods  and 
chattels  to  the  value  of  five  hundred  dollars  from  the  personal  properl  y 
so  seized  ;  and  every  debtor  whose  personal  property  has  been  seized 
as  aforesaid  may,  within  two  days  after  such  seizure  or  notice  thereof, 
whichever  shall  be  the  longest  time,  select  goods  and  chattels  to  the 
amount  of  ^\e  hundred  dollars  from  the  personal  property  so  seized, 
and  thereupon,  if  a  list  of  these  selected  articles  shall  not  have  l)een 
delivered  to  the  sheriff  or  other  officer  by  the  debtor,  the  sheriff  or 
other  officer  shall  make  a  written  list  thereof,  a  copy  of  which  he  shall 
give  to  the  debtor,  and  the  sheriff  or  other  officer  shall  forthwith,  if  in 
his  opinion  the  goods  and  chattels  so  selected  do  not  exceed  in  value 
the  sum  of  five  hundred  dollars,  withdraw  from  possession  of  the  same, 
and  the  same  shall  be,  and  such  sheriff  or  other  officer  shall  certify  in 
writing  that  they  are  the  goods  and  chattels  exempt  under  section  10 
of  the  Homestead  Act." 

"  3.  Should  such  sheriff  or  other  officer  be  of  the  opinion  that  the 
goods  and  chattels  selected  by  such  debtor  exceed  in  value  the  sum  of 
five  hundred  dollars,   he  shall,   within  one  day  after  the  receipt  or 
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DAviB,  C.J.  appraiser  shall  (the  debtor  still  being  allowed  his  option  if 

1895.       he  claims  it)  appraise  so  much  of  the  claimed  goods  as  shall 

Aug.  7.     not  exceed  $500.00,  and  the  goods  so  appraised  at  $500.00 

sorancBCouBT  shall  Constitute  and  be  certified  as  the  exempt  goods.     And 

^^        I  think  the  word  goods  does  not  include  book  debts.     In 

Jan   81      ^^^  opinion   contended   for   by  the  judgment   debtor  the 

appraiser  had  no  power  of  tendering  him  an  oath  as  to  the 


,;".  *  face  value  of  the  book  debts  ;  there  would  be  no  means  of 
AZLKTT  preventing  the  debtor  from  shewing  that  the  book  debts 
were  worth  a  small  proportion  of  their  face  value,  and  thus 
obtain  a  very  large  exemption.  In  my  opinion  the  meaning 
to  be  applied  to  the  words  "  goods  and  chattels"  is  that  to 
be  taken  from  common  parlance.  The  test  is  whether  the 
thing  in  question  is  capable  of  larceny,  that  is  of  being 
physically  seized  and  taken  away. 

Drak£,  J. :    I  agree  with  the  judgment  just  pronounced 

by  my  brother  McCreioht.     The  exemption  intended   in 

Judgment    the  Act  was  limited  to  goods  of  particular  character.     In 

DRAKE,  J.    1  &  2  Vic.  Cap.  110,  Sec.  12,  power  was,  for  the  first  time, 

given  to  the  sheriff  to  seize  cheques,  bonds,  etc. ;  it  also 

gave  power  to  the  sheriff  to  collect  money  thereon  and  to 


making  of  the  list  referred  to  in  the  preceding  section,  notify  such 
debtor  to  that  effect  in  writing,  and  he  shall  (unless  within  one  day 
more  such  sheriff  or  other  officer  and  such  debtor  agree  upon  the  goods 
and  chattels  to  be  exempt  not  to  exceed  in  value  the  sum  of  five  hundred 
dollars)  without  delay  call  upon  a  Justice  of  the  Peace  residing  in  the 
locality,  who  shall  at  once  name  an  appraiser,  whose  duty  it  shall  he  to 
appraise,  and  who  shall  when  sworn,  without  delay,  appraise  the 
selected  goods  and  chattels  in  the  presence  of  the  debtor  or  after  one 
day's  notice  to  him,  to  be  served  either  personally  or  tacked  up  in  some 
conspicuous  place  where  the  seisKed  goods  are  situate ;  and  when  a  claim 
to  exemption  has  been  made,  and  has  been  admitted  or  agreed  upon  as 
aforesaid,  or  when  the  goods  claimed  have  been  selected  and  appraised 
under  or  at  the  sum  of  five  hundred  dollars,  such  sheriff  or  other  officer 
shall  withdraw  from  possession  of  the  same,  and  the  same  shall  be,  and 
such  officer  shall  certify  in  writing  that  they  are,  the  goods  and  chattels 
exempt  under  section  10  of  the  Homestead  Act." 
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give  the  final  discharge,  and  it  does  not  touch  the  question   davie,  c..t. 
of  book  debts.     The  sheriff  has  power  to  seize  personal       1805. 
property,  but  not  all  kinds  of  personal  property.     The  law      Aug.  7. 
has  provided  a  special  form  of  procedure  for  realizing  upon  8itpbki[kgoubt 
book  debts,  namely  garnishment.     A  consideration  of  the       {^ 
language  of  this  Act  shews  that  tangible  goods  only  were    jj^jj  g^ 

intended  to  be  exempt.     The  language  of  section  4,  that 

the  notice  of   appraisement  shall  be  tacked   up   in   some         v, 
conspicuous  place  where  the  seized  goods  are  situate,  is  ^""^ 

inapplicable  to  book  debts. 

Appeal  dismissed  with  costs. 
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CRBA8K,  J.  THE    EDISON    GENERAL    ELECTRIC    COMPANY    v. 
i^.  THE     VANCOUVER     &     NEW     WESTMINSTER 

Feb.  11.  TRAMWAY    COMPANY    AND     THE     BANK     OF 

— '—^         BRITISH  COLUMBIA. 


FULL COURT. 


1896  CS.B.C.  Cap.  51^  Sec.  1— 'Confession  of  Judgment — Fraudulent  preference- 

Pressure. 
The  Tramway  ('ompany  being  insolvent,  the  plaintiffs,  on  29th  Decem- 


.Tan.  30. 


Edisok  ber,  obtained  a  default  judgment  against  it,  but  did  not  issue  execu- 

i>       *'■    T>  r»         tion  thereon.      On  18th  January  the  Tramway  Company  obtained 

a  Chamber  summons,  signed  by  a  Judge,  to  set  aside  the  plaintiiis 
judgment  as  irregular  and  in  breach  of  an  ag^emeut  not  to  proceed. 
The  summons  contained  the  words  "in  the  meantime  let  all 
proceedings  be  stayed."  On  17th  January  the  Bank  of  British 
Columbia  commenced  an  action  against  the  Tramway  Company  by 
specially  endorsed  writ,  and  on  the  morning  of  24th  January,  before 
the  hour  for  the  regular  sitting  of  the  Judge  in  Chambei'S,  the 
Tramway  Company,  by  their  counsel,  attended  without  summons 
in  the  Judge's  private  room  and  consented  to  an  order  for  judgement 
thereon,  which  was  immediately  registered  and  execution  issued. 
Afterwai-ds,  on  the  same  morning,  in  Chambers,  the  summons  of 
the  Ti*amway  (/ompany  to  set  aside  the  plaintiifs'  judgment  was 
argued ;  judgment  was  reserved,  and  on  27th  was  delivered, 
dismissing  the  application. 

In  an  action  to  set  aside  or  postpone  the  judgment  and  execution  of 
the  Bank,  as  being  a  confession  of  judgment  by  the  Tramway 
(yompany  obtained  by  collusion,  and  therefore  void  within  the 
meaning  of  the  Fraudulent  Prefei-ence  Act, 

Held,  per  (/REASE,  J.,  at  the  trial :  (1)  That  what  took  place  was  not  a 
confession  of  judgment  within  the  Act. 

(2)  That  there  wjus  pressure  on  the  part  of  the  Bank  of  the  Tramway 
Company  to  do  what  they  did,  rebutting  the  infei-ence  that  it  was 
done  with  intent  to  prefer. 

Upon  appeal  to  the  Full  Court : 

Held,  per  Davie,  C.J.,  and  McCreioht,  J.,  that  what  took  place  was  a 
confession  of  judgment. 

Per  Davie,  C.J.,  and  Drake,  J.,  that  there  was  pressure  rebutting  the 
intent  to  prefer. 

Per  McCreight,  J.,  that  the  plaintiffs'  cause  of  action  was  not  governed 
by  the  Act,  but  lay  to  the  general  equitable  jurisdiction  of  the 
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Ooiirt   to   relieve   against  a  transaction  whereby  the  plaintiffs,  crease,  .t. 

through  no  fault  of  their  own,  had,  through  the  operation  of  the  

dilatory  process  of  the  Court,  by  the  Tramway  Company,  and  its 

combination  with  the  Bank  to  expedite  the  latter,  been  deprived  ^®^-  1^« 
of  the  fruits  of  their  prior  judgment,  and  that  there  should  be  a 

KULL  COURT. 

new  trial  to  obtain  such  findings   of  fact  as  would  determine  

whether  the  Bank  was  entitled,  as  against  the  plaintiffs,  to  take  1896. 

advantage  of  its  priority  of  execution.  Jan.  30. 
Per  Drakr,  J. :  (1)  A  term  in  a  siunmons  signed  by  a  Judge,  "  In  the 


meantime  let  all  proceedings  be  stayed,"  does  not  operate  as  a  stay,       Edison 
but  only  as  an  intimation  that  upon  its  retm^n  a  stay  will  be  asked  b^nk  of  B.C 
for. 

(2)  The  registration  of  a  judgment  against  lands  is  not  a  breach  of  an 

order  staying  proceedings  upon  it. 

(3)  Judgment  for  a  bona  fide  debt  consented  to  with  the  object  of  giving 

one  creditor  a  priority  over  another,  is  not  a  collusive  judgment  or 
within  the  prohibition  of  the  Act. 

Appeal  by  the  plaintiffs  from  a  judgment  of  Crease,  J., 
at  the  trial  dismissing  the  action.  The  findings  of  the 
learned  Judge,  as  stated  in  his  judgment,  were  as  follows : 
"  (1)  I  find  from  the  evidence  that  bona  fide  pressure  was 
exercised  by  the  Bank  of  British  Columbia  on  the  Tramway 
Company,  and  that  the  consent  of  that  company  to  the 
proceedings  of  the  Bank  throughout  this  case  was  by  reason 
of  that  pressure.  (2)  Bona  fide  pressure  takes  such  a  trans-  statement, 
action  out  of  section  one  of  the  Fraudulent  Preference 
Act,  C.S.B.C.  1888  Cap.  51.  (3)  I  also  hold  that  the  pro- 
ceedings taken  by  the  Bank  to  secure  their  judgment  did 
not  constitute  a  confession  of  judgment  within  that  section. 

(4)  I  also  find,  although  it  is  a  branch  of  my  first  finding, 
that  the  judgment  obtained  by  the  Bank  from  the  debtor 
was  neither  collusive  nor  voluntary,  nor  a  fraudulent 
preference  within  that  section.  And  I  give  judgment 
generally  in  favour  of  the  defendants. *' 

E.   V,  Bodwell,   for  the  appeal  :     We  contend  that  the 
judgment  attacked  was  a  judgment  by  confession  and  was  Argument, 
obtained  by  collusion  and  with  intent  to  defeat,  delay  and 
prefer  the  Bank,  within  the  Act.     Interference  by  a  defend- 
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CREABB,  J.  ant  accelerating  the  ordinary  course  of  law   is  a  different 

1895.  thing  from  refraining  from  active  defence,  Turner  v.  LucaSj 

Feb.  11.  1  Ont.  623,  and  Young  v.  Chrifitie^  7  Gr.  312,  are  not  binding 

-fiTf/vMiD'r  l^^re;  Labatt  v.  Bixell,  28  Gr.  593;  Macdonald  y.  Crombiej 

■—  11  S.C.R.  107,  is  binding  on  this  Court.      The  judgment  of 

Ritchie,  J.,   indicates   that  if  any   instrument  had  been 
Jan.  30.  '       '  -^ 

given  that  case  would  have  been  within  the  statute.    Here 

DiBON      i\^QYe  was  a  written  consent  to  judgment  by  the  solicitor  for 


t;. 


BankofB.C  (Jefendants  equivalent  to  a  confession.  Collusion  does  not 
necessarily  mean  that  some  fraud  has  been  practised  on  the 
Court,  it  merely  imports  playing  into  each  others  hands, 
and  is  a  legal  fraud  by  virtue  of  this  statute,  White  v.  Lord^ 
13  U.C.C.P.  289,  and  see  Meriden  Silver  Co,  v.  Lee^  2  Ont. 
451  ;  Batterburg  v.  Vyse,  2  H.  &  C.  46 ;  Churchward  v. 
Churchward  (1895),  Prob.  7,  at  p.  30,  **  Collusive"  judgment 
must  mean  a  mere  agreement  apart  from  question  of  fraud, 
for  what  fraud  could  there  be  if  the  debt  were  really  owing ; 
if  not  owing,  this  statute  need  not  be  invoked,  for  it  would 
Argument,  be  a  fraud,  and  void  under  Stat.  Elizabeth. 

The  question  of  "  pressure'*  does  not  arise  if  collusion  is 
shewn,  for  the  statute  distinguishes  between  voluntary 
judgments  and  judgments  by  collusion,  see  Martin  v. 
McAlpine,  8  O.A.R.  675  ;  Macdonald  v.  Crombie^  supra. 

L,  G,  McPhillips,  Q.C,  on  the  same  side  :  The  transaction 
was  a  collusive  confession  of  judgment.  A  judgment  on  a 
Judge's  order  is  a  judgment  by  confession,  Andrews  v.  Deehj 
20  L.J.  Ex.  127.  The  statute  being  for  the  suppression  of 
fraud  should  receive  a  wide  construction,  Twyne^s  Casey 
Smith's  Ldg.  Cas.  9th  Ed.  1.  The  appearance  here  was 
entered  for  the  purpose  of  giving  the  solicitor  power  to  give 
the  consent.  Tlie  judgment  is  one  in  pursuance  of  Rules 
454-5  ;  these  rules  are  a  re-production  of  Rules  156-7, 
Hil.  T.  Rule,  1853,  which  were  framed  to  prevent  frauds, 
Wilson's  Jud.  Act,  7th  Ed.,  Rule  578n ;  Andrews  v.  Deeksy 
20  L.J.  Ex.  127,  4  Exch.  828,  and  see  Bray  v.  Manson  and 
Baker  v.  Flower,  10  L.J.  Ex.  468;  Dixon  v.  Sleddon,  15  M.& 


FULL  COURT. 

1896. 
Jan.  31. 
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W.  427,  15  L.J.  Ex.  284.     Execution  on  a  Judge's  order    crease,  j. 
obtained    by    consent    is    execution    on    a    judgment    by       1895. 
confession,  within  6  Geo.  IV.  Cap.  16,  Sec.  108,  which  is     Feb.  ii. 
within   the   principle   of   the  Fraudulent  Preference  Act. 
The  judgment  is  drawn  up  by  consent  and  confesses  the 
cause  of  action. 

E.  P.  DaviSy  Q.C.y  contra :  The  object  of  this  action  is 
to  take  away  the  priority  of  the  Bank  and  substitute  for  it  ^^ 
the  priority  of  the  Edison  Company.  The  Edison  Company  BankofB.O 
lost  their  priority  by  their  own  negligence.  The  action  of 
the  Tramway  Company  was  not  voluntary,  they  were  afraid 
that  if  they  did  not  give  the  consent  to  judgment  the  Bank 
would  close  them  out,  and  that  if  they  gave  it  the  Bank 
would  assist  to  carry  them  on.  There  was  no  actual  fraud, 
and  the  Statute  of  Elizabeth  does  not  apply,  Gottwalla  v. 
Mulhollandf  15  U.C.C.P.  61 ;  Union  Bank  v.  Douglass,  2  Man. 
309  ;  Molson's  Bank  v.  Halter,  18  S.C.R.  88  ;  Holbird  v. 
Anderson,  5  T.R.  235  ;  May  on  Fraudulent  Conveyances, 
2nd  Ed.,  105  &  107.  The  only  question  here  is  was  there  Argument. 
an  intent  to  prefer.  It  must  be  spontaneous,  Molson'a  Bank 
v.  Halter,  supra ;  Stephens  v.  McArthur,  19  S.C.R.  446 ; 
Davies  v.  Qillar^d,  21  Ont.  431,  19  0.A.R.  432.  The  English 
Bankruptcy  Act,  1883  (46  &  47  Vic.  Cap.  52),  Sec.  48, 
includes  both  Stat.  Elizabeth  and  our  Act,  but  is  more 
favourable  to  creditors,  and  it  was  decided  under  it.  Ex 
parte  Taylor,  18  Q.B.D.  295,  that  an  intent  to  prefer  must 
be  ex  mero  motu.  If  there  is  a  mixed  motive  the  transaction 
is  not  void,  In  re  Walker,  L.R.  8  Ch.  614  ;  Re  Hall,  19  Ch. 
D.  538 ;  Ex  parte  Tempest,  L.R.  6  Ch.  70  ;  Embury  v.  West, 
15  O.A.R.  357  ;  Bank  of  Australasia  v.  Harris,  15  Moo.  P.C. 
97 ;  Nunes  v.  Carter,  L.R.  1  P.C.  342 ;  Ex  parte  Hill,  In  re 
Bird,  23  Ch.  D.  695 ;  Ex  parte  Griffith,  23  Ch.  D.  69.  Here 
there  may  have  been  an  intent  to  prefer,  but  that  was  not 
the  sole  motive.  If  agreement  only  constitutes  collusion, 
every  agreement  would  be  collusive  and  every  confession 
void,  for  it  is  either  voluntary  or  by  agreement.     In  Martin 


464  BRITISH   COLUMBIA  REPORTS.  [Vol. 

CBEA8B,  J.   V.   McAlpiney   8  O.A.R.   675,   the   Chancellor   took   it  for 

1895.       granted  that  the  intent  to  prefer  existed.      White  v.  Lord^ 

Feb.  11.     13  U.C.C.P.  289,  was  under  the  Absconding  Debtors'  Act, 

FULL  COURT.  ^^^  ^^^^  ^^^  '^PP'^y  ^^  ^^Is  Act,  McEdlc  V.    Watty  1  Can. 
~~        L.J.  722.     This  was  not  a  confession  of  judgment,  Labatt  v. 

Jan  31      ^^^^''   ^^   ^^-   ^^^'    Seamen  v.    Seahy    29  Gr.   278.     To 

withdraw  a  defence  is  not  an  active  step,   Union  Bank  \\ 

^^'^  Douglass,  2  Man.  309;  Davis  v.  Wickson,  1  Ont.  369.  This 
BankopB.C  ^j^g  j^Q^  g^  judgment  under  Rules  454-5;  it  was  under 
Order  XIV.  The  pre-requi sites  to  judgment  under  that 
order  are,  as  was  the  case  here,  a  writ  specially  endorsed 
and  appearance  entered,  and  the  defendants,  by  coming 
voluntarily,  rendered  the  summons  unnecessar3^  Andrews 
V.  Deeks  does  not  apply  ;  if  there  are  no  proceedings,  then 
judgment  on  Judge's  order  would  be  a  confession  of 
Argument,  judgment.  But  here  appearance  had  been  entered  and 
defendant  fyles  a  consent. 

E.  V.  Bodwellj  in  reply  :  Playing  into  one  another's 
hands  as  between  debtor  and  creditor  is  collusion,  Merritt 
V.  Lea,  1  Ont.  455.  Writ  and  appearance  are  just  as 
necessary  under  Rule  455  as  under  Order  XIV.  The 
whole  object  of  the  transaction  was  to  dejay  the  Edison 
Company,  for  if  the  proceedings  by  that  company  could 
not  be  stopped  the  Tramway  Company  could  not  have 
continued  business. 


Cur,  adv,  vulL 


January  90th,  1806. 

Davie,  C.J.  :     The   statement   of    claim,    in   an  action 
brought  by  the  Edison  Company  on  behalf  of  themselves 
Judgment    and  all  other  creditors  of  the  Westminster  &  Vancouver 
DAVIE,  c,j.   Tramway  Company,  alleges  that  the  Westminster  &  Van- 
couver Tramway  Company,  being  at  the  time  in  insolvent 
circumstances  and  unable  to  pay  their  debts  in  full,  as  the 
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defendants  the  Bank  well  knew,  by  their  solicitor  voluntarily   crease,  j. 

and  by  collusion  with  the  Bank,  at  that  time  a  creditor  of       1895. 

the  Tramway  Company,  gave  a  confession  of  judgment  with     Feb.  ii. 

intent  thereby  to  defeat  and  delay  the  plaintiffs,  and  with  Vull court. 

intent   thereby   to   give   the  Bank   a  preference  over  the       "TTT 

plaintiffs  and  the  other  creditors  of  the  Westminster   &     ^      «, 
^  Jan.  31. 

Vancouver   Tramway    Company,   and   by    reason  of   such 

confession  the  Bank  entered  judgment  against  the  Tramway  „^ 
Company  on  24th  January,  1894,  for  $261,217.67  for  debt,  BankofB.O 
besides  costs,  and  the  plaintiffs  claim  that  the  judgment  of 
the  Bank  against  the  Tramway  Company  may  be  declared 
null  and  void,  and  the  execution  issued  thereon  and  the 
registration  of  a  charge  in  respect  of  such  judgment  against 
the  Tramway  Company  may  be  set  aside  and  cancelled. 

The  material  facts  are  that  the  Tramway  Company,  a 
running  concern,  operating  between  the  cities  of  Vancouver 
and  New  Westminster,  being  in  insolvent  circumstances, 
were  indebted  to  their  bankers  on  account  current  in  the  Judgment 
amount  for  which  judgment  was  recovered,  and  were  also  davie,  c.j. 
indebted  $18,470.12  to  the  Edison  Company,  who,  on  27th 
November,  1893,  issued  a  writ,  and  on  29th  December 
entered  up  a  judgment  by  default  of  a  defence  for  that 
sum. 

It  would  appear  from  the  evidence  that  the  Bank  had 
been  pressing  for  their  money  and  threatening  to  wind  the 
Company  up,  but,  in  the  hope  that  negotiations  then  pending 
for  reconstruction  and  the  formation  of  a  syndicate  to  take 
it  over  would  be  successful,  the  Bank  had  not  only  refrained 
from  carrying  their  threat  of  winding  up  into  execution 
but  had  recently  advanced  some  $1,600.00  towards  pacifying 
the  Edison  Company,  and  at  the  time  of  doing  so  had 
received  an  express  promise  that  in  the  event  of  suits 
against  the  Tramway  Company  they  should  have  first 
judgment. 

The  only  hope  of  those  connected  with  the  Tramway 
Company  was  the  formation  of  the  new  syndicate,  which, 
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CBBABB,  J.   if  successful,  would  not  only   pay  off  all  debts  in  full,  but 

1895.       realize  to  the  stockholders  something  upon  their  shares, 

Feb.  11.     and  such  hope  affords  the  principal  motive  so  far  as  the 

puLLcoDRT.  Tramway  Company  is  concerned  for  the  events  giving  rise 

7Z^       tio  this  action.     It  was  of  vital  importance  to  the  success  of 

these   negotiations   to   keep   the    Bank   from    closing   the 

account  current,  for  to  close  the  account,  to  say  nothing  of 

^,  the  more  forcible  remedies  of  a  winding-up  proceeding, 

BankofB.C  would  have  at  once  ruined  all  chance  of  re-construction. 

The  delay  between  the  time  of  the  Edison  Company 
issuing  their  writ  and  obtaining  judgment  was  due  princi- 
pally to  a  disputed  cross-claim  of  the  Tramway  Company 
for  $5,000.00,  but  also  upon  some  hope  held  out  to  them  by 
the  Edison  Company  for  time,  and  consequently  in  that 
hope  it  would  seem  the  Tramway  Company  waived  their 
cross-claim,  and  moreover  committed  themselves  to  an 
undertaking  directly  repugnant  to  their  agreement  with 
Judgment  the  Bank  to  afford  them  first  judgment.  This  waiver  and 
DAvus,  C.J.  undertaking  took  the  form  of  a  resolution  of  the  Tramway 
Company,  dated  shortly  after  30th  November,  and  is  as 
follows : 

**  Resolved  that  the  arrangement  made  with  Messrs. 
McPhillips  and  Williams^  solicitors  for  the  Edison  General 
Electric  Company,  on  October  18th,  1893,  by  our 
President  and  Vice-President,  be  carried  out,  and  we 
hereby  agree  to  waive  and  give  up  any  defence  or  counter- 
claim  which  this  Company  may  have  to  the  action 
commenced  against  us  by  the  Edison  General  Electric 
Company  on  the  27th  day  of  November,  A.D.  1893,  or 
any  other  defence  or  counter-claim  or  action  which  we 
have  or  might  have  at  this  date  against  them,  except- 
ing the  two  armatures  last  received,  if  any  ;  and  this 
Company  hereby  declares  that  it  has  not  placed  the  Bank 
of  British  Columbia,  or  any  other  creditor  or  creditors, 
in  any  better  position,  or  given  the  said  Bank,  or  any 
other  creditor  or  creditors,  any  better  or  further  or  other 
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security     since    the    said    18th    day    of    October,    1893  ;  crease,  j. 
and  this  Company  hereby  agrees  not  to  place  the  said  Bank       1896. 
or  any  of  its  creditors  in  any  better  or  other  position,  or     Feb.  11. 
give   them    any   further   or   better    security,   without    the  pu^L  court 

consent  and  approval  of  the  said  McPhillips  and  Williams,       

solicitors  for  the  said  Edison  General  Electric  Company, 

Jan.  81. 

until  the  payment  of  all  the  present  indebtedness  of  this 


Company  to  the  Edison  General  Electric  Company.  This  Edison 
agreement  is  understood  not  to  cover  the  general  running  BankopB.C 
accounts  and  expenses  of  the  said  Company  incurred  from 
day  to  day.  And  the  Secretary  and  President  are  hereby 
authorized  to  give  the  said  Edison  General  Electric  Com- 
pany an  agreement  covering  this  resolution,  signed  in  the 
manner  in  which  this  Company  is  authorized,  and  under 
the  seal  of  this  Company.'* 

The  Edison  Company  did  not  sign  the  judgment  until 
29th  December,  and  upon  or  shortly  after  discovering  the 
judgment  a   dispute   seems   to   have   arisen    between    the  Judgment 
solicitors,  resulting  in  a  summons  to  set  aside  the  judgment,   davie,  c.j. 
on  the  grounds : 

1.  That  it  was  entered  in  breach  of  faith  ; 

2.  That  it  was  vexatious  ; 

3.  That  it  was  entered  in  breach  of  agreement,  or  in  the 
alternative ; 

4.  That  the  defendants  had  a  good  defence  on  the  merits. 
At  that  time,  as  now,  it  should   be  remarked,  the  Judges 

held  weekly  chambers  sittings  at  Vancouver  ;  the  Judge  on 
the  rota  at  Vancouver  was  also  attending  Court  work  at 
New  Westminster.  The  summons  was  not  issued  as  of 
course  out  of  the  Registry,  but  was  issued  by  special  leave 
of  the  Judge  at  New  Westminster  and  signed  by  him, 
calling  upon  the  parties  to  attend  the  Judge  in  Chambers, 
at  the  Court  House,  Vancouver,  on  Tuesday  (the  next  but 
one  ordinary  Chambers  day),  23rd  January,  1894,  at  10:30 
a.m.,  on  the  hearing  of  an  application  on  the  part  of  the 
Tramway  Company  to  have  the  judgment  set  aside  (stating 
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CREASE,  .1.   the  grounds).     The  summons  wound  up  as  follows  :  **The 

1895.       affidavit  of  E.  A.  Jenns,  D.  Oppenheimer,  and  P.  Smith, 

Feb.  11.     fyled  herein  will  be  read.     In  the  meantime  let  all  proceed- 

FULL COURT. ^"Ss     be   Stayed.      By    special    leave.      (Sgd.)      Geo.  A. 

."TTT        Walkem,  J.     Dated  this  13th  January,  1894." 

Whatever  may  have  been  the  object  of  the  unusual  course 

pursued  in  obtaining  this  summons,  and  whether  in  point 

°i!^^  of  practice  the  summons  operated  as  a  stay  of  proceedings 
BANKOFB.Oin  the  interim  between  its  issue  and  return,  as  to  which  I 
think  there  is  much  doubt,  although  it  seems  to  have  been 
treated  as  a  stay  by  the  Edison  Company  and  the  Judge 
(vide  his  remarks  on  dismissing  the  summons),  it  is  not 
shewn  or  suggested  for  a  moment  that  the  Bank  or  their 
solicitors  in  any  way  procured  the  issue  of  the  summons, 
or  w^ere  even  aware  of  it.  On  the  17th  January,  however,  the 
Bank,  who,  although  aware  of  the  Edison  Company  having 
issued  proceedings  seemed  unalarmed,  relying  evidently 
Judgment  upon  assurances  made  them  by  the  Tramway  Company, 
DAVIE,  C.J.  issued  a  writ  for  recovery  of  their  debt ;  and  after  this  time, 
the  Bank  becoming  aware  of  the  status  of  matters  between 
the  Edison  Company  and  the  Tramway  Company,  were 
resolved  to  get  first  judgment,  and  in  this  were  facilitated 
by  the  Tramway  Company. 

The  hearing  of  the  summons  to  set  aside  the  judgment 
was  delayed,  owing  to  the  non-arrival  of  the  Judge,  until 
the  24th  January,  and  at  the  hour  of  the  return  of  the 
summons  on  that  day  (10:30  a.m.)  the  time  for  appearance 
to  the  Bank's  writ  had  not  expired,  but  to  expedite  their 
getting  judgment  the  Tramway  Company's  solicitor  entered 
an  appearance  early  on  the  morning  of  the  24th,  and  then 
upon  a  consent  to  judgment  for  the  Bank's  claim  the  Judge, 
upon  hearing  the  solicitors  and  without  a  summons,  signed 
an  order  empowering  the  Bank  to  take  judgment  for  their 
claim. 

The  Edison  Company's  solicitors  knew  nothing  of  what 
was  going  on,  but  immediately  after  the  order  for  judgment 
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was  signed,  the  Judge  and  the  parties  to  the  summons  went  crbabb,  j. 
into  the  Chamber  Court,  where  the  Judge  heard  the  argu-       1895. 
tnent  upon  the  summons  to  cancel  the  Edison  judgment,     Feb.  li. 
reserving  his  decision  thereon,  which  he  rendered  on  27th  fui^lcourt. 
January,  dismissing  the  application  with  costs.  Tzrz 

In  the  meantime,  in  fact  before  the  argument  upon  the 

summons  was  concluded,  the  Bank's  solicitors  had  perfected 

their  judgment,  registered  it,  and  placed  their  execution  in         ^^ 
the   sheriff's   hands,   thereby    gaining    the    priority    over  ^^^'^  ®*' ^-^ 
the  plaintiffs  in  this  action  which  is  now    sought   to   be 
displaced. 

The  plaintiffs'  claim  is  that  the  Bank's  judgment  be 
declared  null  and  void,  and  that  the  execution  issued 
thereon  and  the  registration  thereof  against  the  lands  of 
the  Tramway  Company  may  be  set  aside  and  cancelled, 
and  that  the  plaintiffs'  judgment  (which  they  afterwards 
entered  and  perfected)  may  be  declared  a  first  charge. 

Mr.  BodweWs  contention  upon  the  argument  was  that  the  Judgment 
Bank's  judgment  under  these  circumstances  was  a  judgment  davie,  cj. 
by  confession  obtained  by  collusion  and  signed  with  intent 
of  defeating  and  delaying  the  Edison  Company,  and  as 
such  was  void  under  section  1  of  the  Fraudulent  Preference 
Act,  C.S.B.C.  1888  Cap.  51,  which  enacts  that  in  case  "  any 
person,  being  at  the  time  in  insolvent  circumstances  or 
unable  to  pay  his  debts  in  full,  or  knowing  himself  to  be 
on  the  eve  of  insolvency,  voluntarily  or  by  collusion  with 
a  creditor  or  creditors,  gives  a  confession  of  judgment, 
cognovit  actionem^  or  warrant  of  attorney  to  confess 
judgment,  with  intent  of  giving  such  confession,  cognovit 
actionem,  or  warrant  of  attorney  to  defeat  or  delay  his 
creditors  either  wholly  or  in  part,  or  with  intent  thereby 
to  give  one  or  more  of  the  creditors  of  any  such  person  a 
preference  over  his  other  creditors,  or  over  any  one  or 
more  of  such  creditors,  every  such  confession,  cognovit,  or 
warrant  of  attorney,  shall  be  deemed  and  taken  to  be  null 
and  void  as  against  the  creditors  of  the  party  giving  the 
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CRKABK,  J.  same,  and  shall  be  invalid  and  ineffectual  to  support  any 

1895.       judgment  or  writ  of  execution." 
Feb.  11.         There  can  I  think  be  no  question  of  the  insolvency,  nor, 

FULL  COURT,  bearing  in  mind  the  decision  of  Andrews  v.  Deeks,  20  L.J. 

~T       Ex.  127,  that  what  took  place  amounted  to  a  confession  of 

judgment.     Now,  to  come  within  the  statute,  that  confession 

has  to  be  given  either  (a)  with  intent  to  defeat  or  delay 

^^,^^       creditors,  or  (b)  with  intent  to  give  a  preference. 

BankofB.O  Qq  fg^p  a^g  a,^  intent  to  defeat  or  delay  creditors,  the 
statute  carries  the  law  no  further  than  does  the  Statute  of 
Elizabeth,  JIfoison '«  Bank  v.  Halter,  18  S.G.R.  88,  at  p.  105,  and 
under  that  statute,  following  the  ruling  of  Lord  Gtffard, 
in  Alton  v.  Harrison,  L.R.  4  Ch.  622,  if  the  judgment  is 
bona  fide,  that  is  to  say  if  it  is  not  a  mere  cloak  for  retaining 
a  benefit  for  the  person  against  whom  it  has  been  obtained, 
it  is  a  good  judgment  under  the  Statute  of  Elizabeth.  Here 
there  is  no  question  of  bona  fides  of  the  debt  upon  which 

Judgment    the  Bank's  judgment  was  founded.    It  has  not  been  attacked 

DAVIE,  C.J.  in  any  way,  and  there  is  no  suggestion  that  the  judgment 
was  a  mere  device  for  retaining  a  benefit  for  the  Tramway 
Company.  On  the  contrary,  it  was  an  effort,  and  a  deter- 
mined effort  on  the  part  of  the  Bank  to  prevent  their  being 
postponed  to  another  creditor.  There  was  no  fraud  in 
obtaining  the  confession,  and  in  the  absence  of  fraud  it  is 
unassailable,  whether  under  the  Statute  of  Elizabeth,  or 
under  the  first  branch  of  section  1  of  the  Fraudulent 
Preference  Act,  see  Gottwalls  v.  Mulholland,  15  U.C.C.P.  61  ; 
Union  Bank  v.  Douglass,  2  Man.  309 ;  Molson's  Bank  v. 
Halter,  18  S.G.R.  105 ;  Holbird  v.  Anderson,  5  T.R.  235. 

Neither  under  the  Statute  of  Elizabeth  nor  at  common 
law  is  the  judgment  assailable  merely  because  given  with 
Intent  to  prefer.  But  for  our  local  statute  a  debtor  may 
prefer  any  creditor  over  another.  Ex  parte  StvhbinSy  17 
Ch.  D.  58. 

Was  the  confession  then  given  with  intent  to  prefer  the 
Bank  over  the  Edison  Company  within  the  intent  of  the 
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local  Act  ?     In  this  connection  we  have  to  consider  the  creabe  j. 
doctrine  of  "  pressure."   Numerous  authorities  have  decided       1895. 
that  to  avoid  the  transaction,  the  intention  on  the  part  of    Feb.  ii. 
the  debtor  must  be  merely  to  prefer.     But  any  such  intent  ~     ~; 

J  »^  J  FULL  COURT. 

is  negatived,  in  fact  displaced,  when  it  is  shewn  that  there       

has  been  bona  fide  pressure  by  the  creditor.     To  "prefer," 
involves  "  free  will,"  and  hence  in  Stephens  v.  McArthur, 


19  S.C.R.  446,  the  mere  demand  of  the  creditor  was  hold  to      ^°J^^ 
take  the  case  out  of  the  statute.     How  much  more  then  is  BankofB.O 
the  case  taken  out  of  the  statute  here,  in  view  of  the  threats 
to  wind  the  company  up,  the  insistence  upon  first  execution, 
and  the  demand  of  Mr.  Murray,  the  manager,  that  the  Bank 
have  judgment.     Moreover,  it  is  clear  upon  the  evidence, 
as  before  remarked,  that  the  dominant  idea  of  the  Tramway 
Company  was  the  formation  of  the  new  syndicate  and  the 
re-construction  of  the  Company,  which  would  have  paid 
every  one,  and  of  which  there  was  hope  by  giving  the  Bank 
judgment  and  so  gaining  time,  but  none  if   the  Edison  Judgment 
Company  stepped  in.     In  TAmg  v.  Hancock^  12  S.C.R.  532,   davib,  c.j. 
where  a  mortgage  had  been  given  and  the  Company  bona 
fide  believed  that  by  giving  it  and  so  getting  an  extension 
of  time  for  payment  of  plaintiffs'  debt  they  would  be  able 
to  carry  on  their  business  and  extricate  themselves,  it  was 
held  that  the  transaction  was  unassailable. 

I  am  therefore  of  opinion  that  in  this  case  there  was 
neither  intent  to  defeat  nor  delay  creditors,  nor  to  prefer, 
and  that  the  action  fails. 

It  has  been  suggested  in  the  judgment  of  Mr.  Justice 
McCreight,  which  I  have  had  the  advantage  of  perusing, 
that  although,  as  he  admits,  the  action  as  presented  in  the 
pleadings,  as  directed  in  Court,  and  as  argued  before  the 
Court  of  Appeal,  fails,  yet  tliat  possibly  the  plaintiffs  might, 
by  reforming  their  pleadings  and  directing  their  attack  in 
a  different  way,  bring  themselves  within  the  principle  of 
Lumley  v.  Gye,  2  El.  &  Bl.  216 ;  Bowen  v.  Hall,  6  Q.B.D. 
333,  and  other  cases,  shewing  that  where  one  man  persuades 


FULL  COURT. 
1896. 

Jan.  31. 
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GRRAss,  J.   another  to  break  his  agreement  to  the  detriment  of  a  third, 

1895.       the  party  injured  has  a  cause  of  action  against  the  persuader ; 

Feb.  11.     and  the  learned  Judge,  on  the  footing  of  the  resolution 

amounting  to  a  binding  agreement  not  to  give  the  Bank  a 

preferential   judgment,  thinks  that  the  Edison  Company 

might  succeed  upon  proof  that  the  Bank  persuaded  the 

Edison  Company  to  break  this  alleged  agreement.     I  do 

^^^^     not  wish  to  be  considered  as  holding  that  such  an  action 

BankofB.OcqiiI^  or  could  not  be  maintained,  but  in  the  meantime  I 

think  it  sufficient  to  say  that  no  such  cause  of  action  has 

been  raised  or  suggested  either  in  the  Court  of  first  instance 

or  of  appeal,  nor  was  the  evidence  directed  to  any  such 

issue  at  the  trial. 

If,  not  having  raised  the  issue  in  the  Court  below,  the 

Judgmeni    plaintiff  had  urged  such  a  point  for  the  first  time  in  the 

r..^?}  ^  .    Court  of  Appeal,  it  would  have  been  held  not  open  to  him, 

Connecticut  Fire  Ins,  Co.  v.  Kavanagh  (1892),  App.  Cas.  473. 

If  not  open  to  the  party  it  cannot,  I  think,  be  taken  by  the 

Court. 

I  am  therefore  of  the  opinion  that  the  appeal  must  be 
dismissed  with  costs. 

« 

McCreight,  J.  :  This  is  an  action  to  set  aside  a  judgment 
of  the  Bank  of  British  Columbia  v.  the  Westminster  & 
Vancouver  Tramway  Company,  obtained  on  24th  January, 
1894. 

The  statement  of  claim  alleges  that  the  Tramway  Com- 
pany ''  being  at  the  time  in  insolvent  circumstances  and 
unable  to  pay,  etc.,  by  their  solicitor  voluntarily  and  by 
collusion  with  the  Bank  of  British  Columbia,  at  that  time 
a  creditor  of  the  said  Westminster  &  Vancouver  Tramway 
Judgment  Qompany,  gave  a  confession  of  judgment  with  intent  thereby 
MCCREIGHT,  J.  to  defeat  and  delay  the  plaintiffs,  and  with  intent  thereby 
to  give  the  Bank  of  British  Columbia  a  preference  over  the 
plaintiffs  and  the  other  creditors  of  the  said  Westminster  & 
Vancouver  Tramway  Company,  and  that  by  reason  of  such 
confession  the  Bank  entered  their  judgment  for  $261,217.07, 
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etc.,   against  the  Tramway   Company,   on   the   said   24th  cebasb,  j. 
January,  A.D.  1894."  1895. 

It  also  states  in  substance  that  the  plaintiffs  previously,     Feb.  11. 
i.  e.   on   29th    December,    1893,   had    recovered   judgment  pull  court. 
against  the  defendant  Tramway  Company  for  $18,470.12,       "T 
but  that  on  13th  January,  1894,  a  summons  was  taken  out 

by  the  Westminster  &  Vancouver  Tramway  Company  to 

set  aside  the  said  judgment  of  the  plaintiffs,  and  that  all        ^^^^^ 
proceedings  on  said  judgment  were  stayed  by  order  in  the  BankofB.O 
summons  until  the  return  of  the  said  summons,  which  was 
on  the  said  24th  January,  1894. 

The  statement  of  claim  further  alleges  in  substance  that 
by  reason  of  the  premises  the  Bank  of  British  Columbia 
was  enabled  to  enter  their  said  judgment  and  to  have 
certificates  of  such  judgment  registered  prior  to  the  regis- 
tration of  the  now  plaintiffs'  certificate  of  judgment, 
whereby  the  plaintiffs  lost  benefit  of  their  said  judgment 
and  have  been  delayed  in  realizing  the  amount.  The  Judgment 
substance  of  the  plaintiffs'  ground  of  complaint  appears  to  mccreiqht.  j. 
be  that  the  stay  of  proceedings  from  the  13th  January  till 
the  24th  January,  1894,  or  really  till  the  27th,  (the  day 
on  which  Mr.  Justice  Walkem  gave  judgment  refusing 
to  set  aside  the  judgment  of  the  Edison  Company)  their 
hands  were  tied  so  that  they  could  not  realize  on  their 
judgment  and  the  Bank  of  British  Columbia  got  prior 
execution  and  registration.  Now  a  judgment  creditor  who 
obtained  his  judgment  on  29th  December,  1893,  cannot 
prima  facie  have  any  interest  or  claim  to  set  aside  a 
judgment  entered  on  24th  January  following,  under  the 
Fraudulent  Preference  Act,  C.S.B.C.  (1888),  Cap.  51,  nor 
would  it  even  be  right  to  have  it  declared  null  and  void  as 
prayed  for.  Subject  at  all  events  to  the  judgment  of  the 
Edison  Company  the  judgment  of  the  Bank  is  prima  facie 
correct,  and  the  amount  not  disputed,  but  it  is  in  the 
antecedent  and  the  surrounding  circumstances  set  out  in 
the  statement  of  claim,  and  more  fully  as  might  be  expected 
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GRBABB,  J.   appearing  on  the  evidence,  that  the  real  ground  of  complaint 

L895.       appears.     I  have  thought  it  right  to  point  this  out  because 

Feb.  11.     the  main,  if  not  the  whole  contention  before  the  trial  Judge 

■~7T~Zr  was  whether  or  no  the  Bank's  judgment  was  collusive  or 

FULL  COURT.  J         ** 

given  with  intent  to  prefer  under  section  1  of  the  Fraudulent 

Preference  Act,  C.S.B.C.  (1888),  Cap.  51,  and  the  same  line 
of  argument  was  in  the  main  adopted  before  us  in  the  Full 


EDreoN  Court.  But  quite  independently  of  the  Act,  a  very  grave 
BankofB.O  question  arises.  The  Edison  Company  obtained  judgment 
on  29th  December.  On  13th  January  following  a  summons 
is  taken  out  by  the  Tramway  Company  to  set  it  aside,  return- 
able on  23rd  January,  and  it  contained  the  following  words, 
"  in  the  meantime  let  all  proceedings  be  stayed."  Now,  no 
doubt,  under  Rule  474,  a  Judge  may  stay  execution  under 
certain  circumstances,  but  it  is  more  than  questionable 
whether  this  can  be  done  ex  parte^  see  Chitty's  Archbold's 
Practice,  14th  Ed.  pp.  789  and  792,  and  Annual  Practice, 
Judgment  1895,  p.  801,  by  an  ordinary  summons,  and  whilst  a 
mocrmght,  j.  rule  is  a  stay  of  proceedings  at  once,  a  summons  is  only  so 
from  the  time  at  which  it  is  attendable,  see  Chitty's  Arch- 
bold 's  Practice,  p.  1407.  The  Judge's  order  on  the  summons 
was  made  on  27th  January,  dismissing  the  summons  along 
with  the  stay  of  proceedings,  and  as  I  gather  he  disapproved 
of  the  conduct  of  the  Tramway  Company  ;  and  he  observed 
also  on  the  advantage  the  Bank  had  gained  by  the  conduct 
of  the  Tramway  Company  in  consenting  to  judgment 
"  about  an  hour  previously  and  without  notice  to  the  Edison 
Company." 

The  contention  of  the  plaintiffs,  or  at  least  their  real 
ground  of  complaint,  seems  to  me  to  be  that,  without  any 
fault  on  their  part,  they  have  in  substance  lost  the  benefit 
of  their  judgment ;  in  other  words,  that  by  the  action  of 
the  Courts  and  the  conduct  of  parties  concerned,  such 
benefit  has  been  taken  from  them  and  given  to  another. 

I  think  there  must  be  a  new  trial  in  this  case,  as  it  seems 
to  me  not  to  have  been  worked  out  on  the  true  lines,  and 
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evidence  has  been  in  several  instances  ruled  out  which  was  cbease,  j. 
important ;  and  some  other  important  questions  (as,  with       1895. 
great  respect,  they  seem  to  me  to  be)  lost  sight  of  ;  and  as     Feb.  ll. 
the  case  will  probably  be  taken  down  to  a  new  trial  I  shall  pull  court. 
avoid  making  comments,  further  than  to  say  that  I  hope       ~7 

XOWjm 

my  silence  will  not  be  construed  as  an  approval  of  all  that 

has  taken  place.     I  shall  then  proceed  to  state  briefly  some 

questions  which  seem  to  me  worthy  of  further  consideration.        ^^^^ 
It  is  observable  that  the  judgment  of  Walk  em,  J.,  delivered  BankofB.O 
on  27th  January,  1894,  was  not  appealed  from ;  it  must 
therefore  be  taken  as  binding  between  the  Edison  Company 
and  the  Tramway  Company,  at  all  events  to  the  extent  that 
the  former  had  a  good  judgment  of  ascertained  amount 
against  the  latter,  and  that  there  was  no  reason  for  restrain- 
ing execution.     Whether  this  holds  good  also  against  the 
Bank  is  perhaps  a  rather  more  complicated  question.     The 
course  to  be  pursued  by  a  party  interested  in  setting  aside  a 
judgment  obtained  by  default  is  discussed  in  the  judgment  Judgment 
of  the  Court  of  Appeal  in  Jacques  v.  Harrison^  12  Q.B.D.  mccrwoht,  j. 
165  (C.A.),  and  see  cases  cited  Ann.  Prac.  1895,  p.  1026. 
There  appears  to  be  evidence  that  the  advisers  of  the  Bank 
were,  to  say  the  least,  well  aware  of  the  order  of  Walkem,  J., 
on  24th  January,  and  so  might  themselves  have  appealed 
against  it,  or  adopted  the  course  pointed  out  in  Jacques  v. 
Harrison.     Whether  the  Bank  can  now  raise  the  objection 
of  alleged  breach  of  faith  by  the  Edison  Company  or  insist 
on  a  reduction  of  the  amount  of  the  judgment  for  any 
cause,  is  a  question  which  I  will  not  now  discuss,  and  it 
possibly  may  be  thought  worthy  of  further  consideration. 
The  learned  trial  Judge  in  his  judgment  appears  to  think 
it  of  importance  that  the  Bank  authorities  ''  knew  nothing 
of  such  a  stay  of  proceedings  as  was  made  here  until  it  had 
been  made."      It  will    be   well    to    consider   whether   an 
obvious  fallacy  is  not  involved  in  this  view.     Turning  to 
the  questions  and  answers  in  Murray's  evidence,  as  well  as 
his  examination   before   the   trial,    supposing    the    Bank 
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CRBA8B.  J.   anxious  to   **  get  their  execution  in  ahead  of  the  Edison 

1895.       Company/'  they  would  of  course  give  general  directions 

Feb.  11.     and  make  general  arrangements  in  that  behalf,  leaving  the 

"  details  to  their  lawyers,  and  whatever  was  done  accordingly 

FULL  COURT.  . 

by  their  legal  advisers  it  might  fairly  be  contended  that  the 

Bank  was  responsible  for  it,  especially  if  they  subsequently 
invoked  a  benefit  arising  from  such  operations.    The  "  stay 


Edison 


V. 


of  proceedings  "  has  hitherto  been  an  effectual  way,  whether 
Bank  or  B.C  legal  or  not,  of  getting  "  execution  in  ahead  "  against  the 
Tramway  Company  ;  and  less  questionable  machinery 
might  have  failed  to  produce  the  desired  effect.  Mr.  Davis 
in  his  skilful  argument  complains  that  Ward  was  not 
questioned  by  Mr.  Bodwell  as  to  whether  the  resolution  of 
the  Tramway  Company  or  agreement  was  shewn  to  him, 
Ward,  or  not,  on  30th  November,  1893,  but  it  is  to  be 
observed  that  such  questioning  should  more  properly  come 
from  the  Bank's  counsel,  who  must  know  the  facts,  rather 
Jadgment  than  from  Mr.  Bodwell,  who  was  on  the  other  side  and  not 
mccbeight,  j.  likely  to  be  informed  on  the  subject.  Such  information, 
however,  seems  to  be  important,  for  if  the  Bank  authorities 
knew  of  the  agreement  between  the  Tramway  Company  and 
the  Edison  Company,  and  gave  general  directions  which 
resulted  in  the  proceedings  taken  between  13th  and  24th 
January,  the  doctrine  of  Bowen  v.  Hall,  6  Q.B.D.  333-8  (C.A.) 
and  Flood  v.  Jackson  (1895),  2  Q.B.  24-41  (C.A.),  and  the 
cases  there  cited  dealing  with  the  question  of  one  man 
persuading  another  to  break  his  agreement  with  a  third 
party  to  his  detriment,  or  for  the  benefit  of  the  party 
exercising  the  persuasion,  may  have  a  serious  bearing, 
upon  this  case.  It  should  be  remembered  also  that  for 
many  purposes,  and  especially  as  regards  notice,  the 
principal  and  his  agent  are  to  be  considered  as  identified 
the  one  with  the  other  ;  and  that  equity  can  find  a  remedy 
in  addition  to,  or  as  a  substitute  for,  that  more  appropriate 
to  a  common  law  jurisdiction. 

These  last  remarks  may  apply  to  the  contention  that  the 
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Bank  authorities  did  not  personally  direct  the  order  for  crkabe,  .i. 

the  stay  of  proceedings  to  be  inserted  in  the  summons,  as  1895. 

the  trial  Judge  claims,  as  well  as  to  the  circumstance,  if  Feb.  li. 

such  is  the  case,  that  the  Bank  authorities  had  no  actual  ^ull court 

knowledge  of  the  Tramway  Company's  resolution  of  the  T"* 
30th  November,  1893  (or   about  that  date),  or  of  the  agree- 
ment  alleged  to  ensue  thereupon — of  all  this  knowledge  of 


the  agent  may  perhaps  be  sufficient  for  many  purposes.  Edison 

The    maxim    *^  Actus    curias    nerminem  gravabit**    ^lay  BankopB.O 
also  be  important,  for  if  Walkem,  J.'s  order  had  been  made 
instanter  on  the  morning  of  the  24th,  the  Edison  Company 
might  still  have  got  the  first  execution,  and  see  the  conclu- 
sion of  the  report  in  Cumber  v.  Wane,  Smith's  Ldg.  Cas.  9th 
Ed.   366,   and   the   notes   thereon.      Further,    it  may   be 
contended  that  the  Edison  Company  should  not  be  injured 
by  obedience  to  the  order  of  a  Judge,  even  though  contained 
in  an  ordinary  summons,  e.g.      It  is  pointed  out  by  Cotton, 
L.J.,  in  Richmond  v.  White,  12  Ch.  D.  364  (C.A.),  "  that  the  Judgment 
Court  never  allows  an  order  for  payment  of  money  into  mcceeioht,  j. 
Court  to  prejudice  the  rights  of  the  person  paying  it  in." 

Whether  a  judgment  obtained  under  a  Judge's  order  is  a 
judgment  by  confession,  was  decided  in  the  affirmative  in 
Andrews  v.  Decks,  20  L.J.  Exch.  p.  127.  Probably  if  the 
attention  of  the  trial  Judge  had  been  called  to  this  case  and 
the  judgments  at  greater  length,  he  would  have  felt  himself 
governed  by  it ;  for  in  the  Court  sat  at  least  two  eminent 
Judges,  Barons  Parke  and  Rolfe  (afterwards  distinguished 
law  Lords),  and  the  Judicial  Committee  point  out  in  Trimble 
V.  Hill,  5  App.  Cas.  342,  at  pp.  344-5,  that  Colonial  Judges 
should  defer  to  the  high  authority  of  English  Judges  of 
eminence.  However,  in  the  view  I  take  of  this  case,  I 
think  the  point  has  but  little  application. 

I  have  already  said  that  a  good  deal  of  evidence  was 
ruled  out,  as  it  seems  to  me  erroneously,  and  upon  the 
whole  I  think  there  must  be  a  new  trial.  I  think  no  order 
should  be  made  as  to  costs.     The  trial  Judge  has,  to  use  an 
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CREASE,  J.   expression  of  Mr.  Justice  Maule,  misdirected  himself,  and 

1895.       moreover  ruled  out  evidence  where  it  should  have  been 

Feb.  11.     admitted,  as  it  seems  to   me.     There  are  perhaps  other 

FULL  COURT.  Tcasons,  to  which  I  will  not  now  allude,  for  making  no 
jT77       order  as  to  costs,  Chitty's  Archbold's  Practice,  14th  Ed.  750. 

Jan.  31.         ^  have  discussed  points  not  raised  by  counsel,  for  Lord 
— EsHER  says,  in  Emden  v.  Carter  19  Oh.  D.  at  p.  323,  that 

xIjDISON 

V.         **  it  is  the  duty  of  the  Judge  to  take  all  the  points  which 
the  case  fairly  raises." 

If  the  Judge  at  the  new  trial  decides  in  favour  of  the 
plaintiff  the  amount  of  damages  which  the  plaintiffs  have 
really  sustained  will  require  careful  consideration,  owing 
Jua^'inent  to  the  existing  mortgages,  etc.,  and  securities  to  the  J3ank, 
MccREiGHT,  J.  ^^^  so  will  the  distribution  of  such  damages  among 
creditors.  I  think  there  should  be  a  new  trial,  both 
parties  to  be  at  liberty  to  amend  their  pleadings  as  they 
may  be  advised. 

Drake,  J.  :  The  contention  in  this  case,  which  was  heard 
before  a  Judge  alone,  is  that  the  judgment  obtained  by  the 
Bank  is  void,  and  that  the  judgment  of  the  learned  Judge 
who  tried  the  case  is  wrong.  In  appeals  of  this  nature  the 
presumption  is  that  the  decision  of  the  Court  below  is 
right,  which  presumption  must  be  displaced  by  the  appellant, 
and  he  must  satisfactorily  make  out  that  the  Judge  is 
wrong  before  the  judgment  will  be  reversed,  but  if  the  case 
Judgment  IS  left  in  doubt  it  is  the  duty  of  the  Court  of  Appeal  not  to 
r.»A^«.  r  disturb  the  decision  of  the  Court  below.  Savage  v.  Adam, 
W.N.  (95)  109.  I  allude  to  this  ruling  as  guiding  this 
Court,  as  the  evidence  is  rather  more  remarkable  for  its 
omissions  than  for  its  assertions. 

The  facts,  which  I  think  are  proved,  are  as  follows : 
The  Tramway  Company  was  heavily  involved,  chiefly  to 
the  Bank  of  British  Columbia.  The  Edison  Company  were 
also  pressing  them.  On  15th  October,  1893,  a  letter  was 
written  to  the  Tramway  Company  by  the  solicitors  of  the 
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Edison  Company,  apparently  in  answer  to  an  application  cbkabe,  j. 
for  time  to  pay,  stating  that  they  were  satisfied  the  Edison       1895. 
Company  would  bring   no  action  to  recover  the  balance     Feb.  li. 
due,  for  ninety  days  from  13th  September,  unless  it  was  pull  court. 
necessary  to  protect  the  Edison  Corapany^s  interests  ;  the       ttt 
letter  expressly  stated  that  the  Edison  Company  were  not 

to  be  bound  by  it.      This  letter,   if  there  was  no  other 

agreement,    falls   within    the   class   of   illusory   contracts,         ^, 
dependent  on  the  will  of  the  solicitors.  BankofB.O 

The  Tramway  Company,  however,  paid  the  Edison 
Company  $1,523.00,  which  they  obtained  from  the  Bank, 
apparently  as  a  consideration  for  the  delay  mentioned  in 
the  letter. 

On  27th  November  the  Edison  Company  issued  process 
against  the  Tramway  Company,  who,  some  time  after  30th 
November,  caused  a  resolution  to  be  entered  on  their  books, 
and  communicated  to  the  Edison  Company,  to  the  effect 
that  the  Tramway  Company  had  not  at  the  date  it  was  Judgment 
passed  placed  the  Bank  in  any  better  position  than  it  drakji,j. 
occupied  on  18th  October,  and  agreed  not  to  place  the 
Bank  in  any  better  position  than  it  occupied  on  the  same 
18th  October,  without  the  consent  of  the  Edison  Company  ; 
and  the  Tramway  Company  agreed  to  waive  a  claim  for 
damages  which  they  had  against  the  Edison  Company — the 
consideration  for  this  waiver  does  not  appear  in  evidence. 
This  resolution  it  was  strongly  urged  must  have  been  given 
in  consequence  of  some  other  promise  on  behalf  of  the 
Edison  Company,  and  Oppenheimer's  evidence  clearly 
intimates  that  further  time  was  promised. 

In  order  to  prevent  the  Bank,  who  were  pressing  for 
their  debt,  from  commencing  an  action  against  the  Tramway 
Company,  Mr.  McColl,  as  counsel  for  the  Tramway  Company, 
and  Mr.  D.  Oppenheimer,  President  of  the  Company,  on 
30th  November  (at  which  time  the  Bank  were  aware  that 
process  had  been  issued  by  the  Edison  Company)  informed 
the  Bank  that  they  should  under  any  circumstances  have 
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CREASE,  J.   first  execution.     At  this  time  it  was  clearly  shewn  that  if 

1S95.       the  Bank  sued  they  could  have  obtained  a  judgment  in 

Feb.  11.     priority  to  the  Edison  Company,  if  the  Tramway  Company 

PULL  COURT.  ^^^  ^^*  defend,  and  this  promise  of  Mr.  McColl  was  equiv- 

1896        al^iit  ^  an  undertaking  not  to  defend. 

The  Edison  Company  signed  judgment  on  29th  December, 
but  this  fact  was  not  known  apparently  to  the  Tramway 


^,  Company  or  the  Bank  for  more  than  a  week  afterwards. 

BANKorB.C  rpj^g  Edison  Company  did  not  issue  execution  or  register 
their  judgment.  This  to  me  appears  as  an  indication  that 
there  was  some  agreement  for  delay,  but  the  evidence  on 
this  head  was  excluded. 

The  Tramway  Company  considered  this  signing  judgment 
a  breach  of  the  verbal  agreement,  whatever  it  was,  and  took 
out  a  summons  to  set  aside  the  judgment  and  to  stay  pro- 
ceedings. The  summons  is  dated  13th  January,  and  is  in 
the  usual  form,  calling  upon  all  parties  to  attend  on  Tuesday, 

Judgment  23rd  January,  on  hearing  an  application  on  the  part  of  the 
DRAKE,  J.  defendants  to  set  aside  the  judgment  obtained  therein,  on 
certain  grounds.  It  then  states  what  affidavits  will  be  read 
in  support,  and  then  goes  on  :  **  In  the  meantime  let  all 
proceedings  be  stayed,  by  special  leave.  Geo.  A.  Walkem, 
J."  Both  parties  have  treated  this  summons  as  a  stay  of 
proceedings  ordered  by  the  Court.  This  is  not  an  order  of 
the  Judge  in  any  sense  of  the  word.  A  summons  acts  as  a 
stay  of  proceedings  from  the  return  day  until  finally 
disposed  of,  Morris  v.  Hunt^  2  B.  &  Aid.  355  ;  Olover  v. 
Watmorey  5  B.  &  C.  769.  A  summons  need  not  be  proceeded 
with  ;  if  served  it  need  not  be  attended  by  any  party. 
Special  leave  is  usually  given  to  accelerate  the  hearing, 
under  Rule  587,  and  not  to  postpone  the  hearing,  unless  it 
has  been  found  impossible  to  serve  the  summons  in  proper 
time  before  the  return  day.  If  the  mere  fact  that  a  Judge 
has  signed  a  summons  containing  a  variety  of  statements 
makes  the  contents  an  order  of  the  Court,  it  will  be  a  very 
dangerous  practice   and   one  which  will  establish  a  new 
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procedure   and   one   not  contemplated  by  our  Rules.     If  creabb,  j 

parties  desire  a  stay  of  proceedings  or  execution,  the  usual  1895. 

course   is   by   motion  or   summons    returnable   forthwith,  Feb.  ll. 

Walford  v.   Walford,  L.R.  3  Ch.  812.     Rule  589  indicates  pull  court. 

the  form  in  which  an  order  should  be  drawn  up.     The  "rr 
summons  in  this  case  is  not  in  the  form  of  an  order.     But, 


even  if  it  had  the  effect  of  an  order,  what  is  there  to  prevent 

the   Edison   Company   registering  their  judgment  in  the        ^J®^^ 
Land  Registry  Ofl&ce  ?    That  is  not  a  proceeding  in  the^^^^^'^-C 
action  which  would  be  affected  by  an  order  to  stay ;  and, 
in  my  opinion,  all  that  was  effected  by  the  summons  was 
an  intimation  that  the  parties  would  apply  for  a  stay  of 
proceedings  on  the  return. 

It  is  to  be  remarked  that  there  are  several  alterations  in 

dates  in  the  summons  unmarked,  and  in  consequence  it  is 

impossible   to   say  whether  these   alterations   were   made 

before  or  after  the  signature  was  attached.     Every  alteration 

or  erasure  in  a  summons  should  be  authenticated,  according  Judgment 

of 

to  the  practice,  before  it  is  issued.  drake, j. 

However,  the  Bank,  on  17th  January,  1894,  commenced 
their  action,  and  the  Tramway  Company  appeared  and 
agreed  to  a  judgment  on  24th  January,  for  the  amount  of 
the  Bank  claim,  and  on  that  day  judgment  was  signed  and 
registered,  and  execution  issued. 

The  Edison  Company  had  from  29th  December  to 
register  their  judgment  and  issue  execution.  They  were 
not  delayed  by  any  step  taken  by  the  Tramway  Company 
or  the  Bank.  The  fact  that  they  mistook  the  operation  of 
the  summons  as  an  actual  stay,  is  a  matter  which  I  do  not 
think  the  Court  has  anything  to  do  with.  They  could  have 
gone  on  with  their  remedies  in  spite  of  the  summons,  and 
thus  have  raised  the  question  of  stay  or  no  stay,  if  they 
thought  proper  ;  but  the  Court  will  not  relieve  against  a 
mistake  of  law. 

The  Edison  Company  contend  that  under  any  circum- 


FULL  CX)UBT. 
1806. 

Jan.  31. 
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CREASE,  J.  stances  the  Baiik  judgment  is  void,  because  it  was  given 

1895.  voluntarily  or  by  collusion. 
Feb.  11.  Their  action  is  brought  on  behalf  of  all  the  creditors  of 
the  Tramway  Company  to  set  aside  the  judgment  obtained 
by  the  Bank  and  to  declare  the  plaintiffs'  judgment  a  prior 
charge  on  the  Tramway  Company's  lands,  and  that  the  said 
lands  be  applied  in  satisfaction  of  the  plaintiffs'  judgment 
^^^^     and  for  an  injunction.     The  other  creditors  are  ignored  in 

BankofB.O  the  relief  asked,  and  if  it  was  not  for  the  statement  that  the 

action  is  brought  on  behalf  of  the  creditors,  it  would  have 

to  be  dismissed,  as  under  the  Fraudulent  Preference  Act, 

C.S.B.C.  (1888),  Cap.  51,  there  is  no  preference  of  the  Bank 

over  the  Edison  Company.     The  Edison  Company  had  their 

judgment,  and  giving  a  judgment  to  the  Bank  did   not 

prefer  the  Bank,  but  only  placed  both  parties  on  the  same 

footing.    A  preference  means  some  advantage  over  another. 

There  was  no  advantage  given  the  Bank  here,  as  between 

Judgment    the  Edison  Company  and  the  Bank,  and  unless  it  could  be 

of 
DRAKE,  J.   shewn  that  the  Bank  were  parties  to  preventing  the  Edison 

Company  from  obtaining  the  fruits  of  their  judgment  by 

some  unlawful  act,  there  is  no  cause  of  action. 

On  the  question  of  voluntarily  giving  the  judgment,  the 
evidence  is  very  strong  to  shew  the  judgment  was  given 
under  pressure,  and  it  is  only  necessary  to  refer  to  Mr. 
Jenns'  evidence,  in  which  he  says  the  Bank  intended  to 
wind  up  the  Company  unless  they  had  a  prior  judgment — 
the  Bank  insisted  upon  getting  first  execution — and  Mr. 
Ward  says  :  "  I  had  been  talking  of  commencing  proceed- 
ings over  and  over  again,  and  insisted  the  Bank  must  have 
first  judgment,  and  there  was  an  understanding  that  such 
should  be  allowed,  both  before  and  after  the  conversation 
with  McColl,  which  was  on  30th  November,  and  otherwise 
the  Company  would  have  to  be  wound  up ;  *'  and  Mr. 
Murray  says  he  told  Mr.  Oppenheimer  the  Bank  must  have 
judgment. 

The  Company  were  negotiating  for  the  sale  of  some  bonds, 
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which  if  carried  out  would  relieve  them  of  all  pressing  creabb,  j. 
liabilities  and  enable  them  to  continue  the  business,  and       1895. 

the  Bank  were  anxious  that  the  Company  should  have  time  Feb.  ll. 

to  carry  out  their  negotiations.  .  full  court 

The  whole  tenor  of  this  evidence  shews  that  the  Bank       {^ 

were  pressing  for  their  money,   and  only  refrained  from  j^^^^^  g^^ 

suing  on  the  express  understanding  they  were  to  have  first 

,.  _  1        -  11    1  Edison 

execution  if  anyone  else  attempted  to  forestall  them.  v. 

Bank  of  B.C 

The  next  question  is,  was  the  judgment  obtained  by  the 
Bank  given  by  collusion  ?  Collusion  is  agreement  to 
deceive,  or  in  other  words  two  or  more  persons  conspiring 
to  take  an  improper  advantage  of  some  one  else.  There  is 
no  evidence  to  shew  that  the  Bank  had  any  knowledge  of 
the  resolution  of  the  Tramway  Company,  or  that  they 
instigated  it ;  the  inference  is,  that  if  it  had  been  brought 
to  their  notice  they  would  not  have  delayed  a  day  in 
commencing  action. 

The  definition  of  collusion  in  Churchward  v.  Churchward.  Judgment 

of 
(1895)  P.D.  7,  will  not  help,  as  collusion  there  refers  to    drakb.j. 

proceedings  in  the  Divorce  Court.  Dr.  Lushington  says 
a  collusion  does  not  mean  consent,  but  it  is  keeping  back  a 
just  defence  or  allowing  a  false  case  to  be  substantiated, 
and  the  result  of  the  cases  referred  to  by  the  president  in 
that  case  is,  that  if  a  divorce  suit  is  provided  for  by  agree- 
ment, as  to  its  initiation  or  its  conduct,  it  is  collusion.  A 
mere  consent  is  not  collusion,  there  must  be  an  intent  to 
deceive  someone  else.  It  has  to  be  remembered  that  the 
Edison  Company  had  a  free  hand  to  take  any  steps  they 
thought  fit  to  reap  the  fruits  of  their  judgment  from  29th 
December  up  to  14th  January,  on  which  day  they  fancied 
they  were  stopped  by  a  stay  of  proceedings ;  therefore  if 
there  was  any  collusion  it  did  not  arise  until  after  the 
Edison  Company  had  had  ample  time  to  enforce  their 
rights. 

But  a  judgment  given  for  a  btma  fide  debt,  in  answer  to 
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CRKA8E,  J.   pressure,  is  not  a  collusive  judgment,  although  it  may  in 

1895.       effect  postpone  some  one  else. 
Feb.  11.         It  is  quite  clear   that  the   summons   taken  out  by  the 
Tramway  Company  to  set  aside  the  Edison  judgment  was  a 

proceeding  taken  quite  independently  and  apart  from  the 

Bank's  action.     Neither  the  Bank's  solicitor  nor  any  of  the 
! —  managers  of  the  Bank  knew  of  it,  still  less  suggested  it.     If 


Edison  ^j^^g  g^p  j^^^^  been  agreed  upon  between  the  Bank  and  the 
BankofB.C  Tramway  Company  in  order  to  assist  the  Bank  in  obtaining 
priority  and  deceive  the  Edison  Company,  it  would  be 
collusion.  An  intention  to  deceive  is  a  necessary  ingredient 
of  fraud.  I  see  no  intention  to  deceive  on  the  part  of  the 
Bank.  They  apparently  had  an  opportunity  arising  from 
the  supineness  of  the  Edison  Company,  and  took  advantage 
of  it.  I  see  no  evidence  of  any  concerted  plan  between  the 
Tramway  Company  and  the  Bank,  or  of  any  knowledge  of 
the  Bank  of  any  action  by  the  Tramway  Company  to  upset 
Judgment  the  Edison  judgment.  Without  some  such  evidence  it 
DRAKE  J.  cannot  be  said  that  there  was  collusion  of  such  a  nature  as 
to  render  the  Bank's  judgment  void  under  the  statute.  But 
there  must  be  intent  to  prefer  ;  a  judgment  is  not  void 
without  the  intent  to  prefer.  If  there  is  a  demand  then 
there  is  no  volition,  and  a  judgment  asked  for  and  given, 
whether  by  confession  or  otherwise,  is  not  void  unless  there 
is  also  an  intent  to  prefer  ;  the  gist  of  the  offence  aimed  at 
by  the  Act  is  voluntary  preference  ;  if  this  does  not  exist 
then  a  voluntary  judgment  is  not  void.  But  apart  from 
this  criticism  on  the  first  section  of  the  Act,  I  do  not  see 
how  the  cases  on  the  second  section  of  the  Act  can  be 
distinguished  in  principle  from  the  cases  which  arise  under 
the  first  section.  The  first  section  is  aimed  at  judgments 
voluntarily  or  coUusively  given  with  intent  to  delay  or 
prefer.  The  second  section  deals  with  gifts,  conveyances 
and  transfers  made  with  similar  intent.  This  second 
section  has  practically  been  wiped  out  of  the  Statute  Book 
by  a  series  of  judicial  decisions,  and  the  only  rag  left  is 
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where  the  debtor  without  any  request  of  the  creditor  gives  crease,  j. 

him  security.     In  Stephens  v.  McArthur^  19  S.C.R.  446,  a  1895. 

mere  request  by  a  creditor  for  payment  was  held  sufficient  Feb.  ii. 

to  take  the  case  out  of  the  statute.      The   difference  in  p^ll court 

language  in  the  two   sections,   it  was   contended,   places  -— 
voluntary  judgments  on   a  different  footing  from  assign- 
ments  made  with  intent  to  defeat  or  prefer.     An  assignment, 


Edison 


V. 


to  be  void,  must  be  voluntary,  and  if  the  words  **  voluntary 
or  by  collusion  "  were  eliminated  from  the  first  section,  and  BankofB.C 
all  judgments  were  rendered  void  that  were   given  with 
intent  to  prefer,  the  principle  on  which  the  cases  under  the 
second  section  have  been  decided  could  not  be  distinguished. 
Retaining  the  words  "  voluntary  or  by  collusion  "  does  not  Judgment 
add  any  force  to  the  statute,  the  governing  principle  being    drake,  j. 
the  intent  with  which  the  act  is  done,  coupled  with  the 
voluntariness  of  it,  as  distinguished  from  the  willingness  to 
do  the  act  in  pursuance  of  a  demand. 

For  these  reasons  I  think  the  appeal  should  be  dismissed 
with  costs. 


Appeal  dismissed  with  costs. 


NoTK. — This  case  has  been  appealed  to  the  Privy  Council. 
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WALKBM.  J.      KANE  V.  THE  CORPORATION  OF  THE  CITY  OF 


FDLI.  COURT. 


1896.  KASLO. 

Jan.  14.      Municipal  Act,  1892 ^  Sees.  125-129 — Quashing  of  by-laws — Time  fwr  moving 

—  Words  *  *  after  the  passing." 

Held  by  the  BMll  Court  (Davie,  C.  J.,  MeCreight  and  Drake,  JJ.,  over- 
1896.  ruling  Walkem,  J.)>  That  an  application  to  quash  a  by-law  made 

Feb.  4.  within  one  month  from  the  date  of  its  publication  in  the  British 

Columbia  Gazette,  though  more  than  one  month  from  the  date  of 

its  passing  the  Council,  was  "  within  one  month  of  the  passing  of 
Kaslo  ^^^  by-law,"  according  to  the  true  interpretation  of  the  language 

of  section  128  of  the  Municipal  Act,  18Q2  (a),  coupled  with  sections 
122,  125  and  126  (6). 


Bi 


lULE  nisi  to  quash  By-law  31   of  the   City   of   Kaslo, 

providing  for  the  expropriation  of  certain  lands  within  the 

Statement,  city  limits  for  the  purpose  of  forming  a  new  bed  for  the 

Kaslo  River,  in  order  in  the  future  to  avoid  the  recurrence 

of  floods  from  overflow  of  the  river,  which  had  formerly 


Note  (a) — "  128.  No  application  to  qiiash  a  by-law  .  .  .  shall 
be  entertained  unless  the  application  is  made  within  one  month  after 
the  passing  of  the  by-law," 

Note  (6) — "122.  Every  by-law  passed  by  the  Council  shall  be 
re-considered  not  less  than  one  day  after  the  original  passage  and  .  .  . 
shall  come  into  effect  and  be  binding  on  all  persons  after  the  publican 
tion  of  the  same  in  the  British  Col\unbia  Gazette,"  etc. 

"  125.  The  notice  to  be  appended  to  every  copy  of  the  by-law- 
shall  state  .  .  .  anyone  desirous  of  applying  to  have  this  by-law 
.  .  .  quashed  must  make  the  application  for  that  purpose  to  the 
Supreme  Court  within  one  month  next  after  the  publication  of  this 
by-law  in  the  British  Col\unbia  Gazette,  or  he  will  be  too  late  to  be 
heard  in  that  behalf." 

"  126,  sub-section  (3)  In  case  no  application  to  quash  a  by-law 
is  made  within  one  month  next  after  the  publication  thereof  in 
the  British  Coliunbia  Gazette  .  .  .  the  by-law  ...  so  far  as  the 
same  .  .  .  directs  anything  within  the  proper  competence  of  the 
Council   .    .    .    shall    ...    be  a  valid  by-law." 
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taken  place,  and  for  carrying  on  works  for  the  deflection  of  walkkm,  j. 
the  stream,  upon  the  ground  that  the  said  expropriation,       1896. 
expenditure  and  works  are  unauthorized  by  the  Municipal     Jan.  14. 
Act  and  ultra  vires  of  the  Municipal  Council.  „ „^ 

*^  FULL  COURT. 

The  by-law  passed  the  Council  on  16th  September,  1895,       

and  was  published  in  the  British  Columbia  Gazette  on  24th  . 


October,  1895,  together  with  a  notice  as  provided  by  section  ^^^" 
125  of  the  Municipal  Act,  1892,  supra.  The  rule  nisi  to  Kablo 
quash  was  issued  on  19th  November,  1895. 

The  motion  came  on  for  argument  before  Walkem,  J., 
on  4th  December,  1895,  and  15th  January,  1896. 

E.  V.  Bodwell  and  G.  H.  Barnard^  for  the  City  of  Kaslo, 
took  the  preliminary  objection  that  the  motion  was  out  of  Argument, 
time  as  not  being  made  within  one  month  after  the  passing 
of  the  by-law,  as  provided  by  section  128. 

Robert  Cassidy,  contra. 

Walkem,  J.  :  The  rule  to  shew  cause  in  this  matter  was 
granted  on  19th  November  last.  Objection  is  now  taken 
on  behalf  of  the  Corporation  that  the  application  for  the 
rule  was  made  too  late  by  over  a  month,  as  the  by-law  was 
framed  on  16th  September  previous,  and  as  section  126  of 
the  Municipal  Act,  1892,  declared  that  **  No  application  to 
quash  a  by-law,  order  or  resolution  in  whole  or  in  part 
shall  be  entertained  unless  such  application  is  made  within  j^^g^ent 
one  month  after  the  passing  of  the  by-law,  order  or  resolu-         ^^ 

^  °  .  WALKEM,.!. 

tion,  except  in  the  case  of  a  by-law  requiring  the  assent 
of  the  electors  or  ratepayers  when  the  by-law  has  been 
submitted  or  has  not  received  the  assent  of  the  electors." 
It  is  not  suggested  that  the  present  by-law  comes  within 
this  exception,  nor  does  it  appear  to  do  so,  for  it  neither 
authorizes  an  assessment  nor  imposes  a  rate.  The  preamble 
would  imply  that  the  construction  of  the  intended  protective 
works  might  possibly  extend  beyond  the  present  municipal 
year — that  is  to  say  that  the  works  would  not  be  immediate, 
like  roads,  bridges  or  sidewalks,  which  would  be  chargeable 
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WALKEM,  J.  to  this  year's  public  works  account.     Indeed,  if  the  latter 

1896.       had  been  the  kind  of  works  contemplated  the  by-law  would 

Jan.  14.     have  been  needless.     At  all  events  there  is  no  evidence  to 

FULLcwuRT.  ^hcw  that  the  works  might  not  be  completed  this  year  (1895) 

T%      and  paid  for  out  of  the  current  funds,  under  section  2  of 

the  by-law,  but  this  point  has  not  been  argued,  and  I  only 

^^  mention  it  as  confirming  what  Mr.  Bodwell,  on  behalf  of 

Kablo  ^Jjq  Corporation,  stated,  and  Mr.  Casaidy  did  not  deny,  viz., 
that  the  by-law  was  not  on  its  face  a  money  by-law.  It 
seems  to  me  to  be  more  like  a  dyking  by-law  than  anything 
else,  for  a  dyking  scheme  is  virtually  the  subject-matter  of 
it,  but  whether  or  not,  I  must  deal  with  it  as  it  stands  in 
considering  the  objection  now  made  to  the  present  appli- 
cation. 

Mr.  Cassidy  contends  that  the  words  "  within  one  month 
after  the  passing  of  the  by-law,"  as  they  appear  in  section 

Judgment    128,  should  be  read  as  "  within  one  month  after  the  publi- 

of 
WALKEM,  J.  cation  of  the  by-law,"  as  they  occur  in  section  125,  so  as  to 

make  the  two  sections  harmonize,  but  I  cannot  assent  to 

this. 

The  terms  "  passing  an  Act,"  or  "  passage  of  an  Act,"  has 
a  well-established  parliamentary  meaning,  and  hence  a 
meaning  which  it  must  be  assumed  that  a  Legislative  body 
especially  would  not  be  likely  to  overlook  or  pervert.  An 
Act,  as  it  is  well  known,  may  be  passed  and  yet  its  operation 
be  definitely  or  indefinitely  postponed  by  reason  of  its 
containing  what  is  commonly  known  as  a  suspending  clause. 
The  same  observation  applies  to  a  by-law,  as  it  is  I  need 
hardly  say  a  legislative  measure. 

Section  122  recognizes  the  distinction  I  have  mentioned. 
For  instance,  it  requires  that  *' every  by-law  passed" — it 
does  not  say  and  published — "  shall  be  re-considered  after 
the  original  passage,  and  if  adopted  and  signed  by  the 
Mayor  or  Reeve  it  shall  come  into  effect  after  the  publication 
of  the  same,  unless  the  date  of  its  coming  into  effect  is 
otherwise  postponed  by  such  by-law." 
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Thus  mere  publication  is  not  meant  to  give  effect  to  a  walkem,  j. 
by-law,  for  its  operation  after  publication,  as  the  last  part       1896. 
of  the  section  indicates,  may  be  deferred  by  a  suspending      Jan.  14. 
clause  in  the  by-law  itself.     Moreover,  publication  neces-  TdTtTcourt 
sarily  implies  that  the  by-law  must  have  been  passed  at  an      p'T~« 

antecedent  period.      Again,   section   129  shews   that  the 

Legislature  meant  that  the  distinction  should  be  observed  ^^" 


V, 


between  the  passage  of  by-laws  and  their  publication,  or  as      Kaslo 
section  124  puts  it,  the  promulgation,  for  it  fixes  the  time 
limit  for  moving  against  by-laws  imposing  assessments  or 
rates  at  one  month  after  their  **  promulgation,"  not — be  it 
observed — after  their  passage.     The  sections  which  precede 
section  128  in  no  way  modify  it;  on  the  contrary,   that 
section  being  the  latter  enactment  impliedly  repeals  what, 
if  anything,  there  is  in  section  125  to  the  contrary.     The 
form  of  notice  given  in  section  125  is  evidently  not  one 
which    must  in   any  event  be  followed.     It  has  no  more  Judgment 
effect  as  it  stands  than  if  it  had  been  placed  in  the  schedule  walkbm,  j. 
of  the  Act. 

The  fact  that  the  Corporation  did  not  publish  the  by-law 
in  question  until  the  24th  October — that  is  to  say  until  eight 
days  after  the  time  limit  of  a  month  for  moving  to  quash  it 
had  lapsed — cannot  be  held  to  operate  as  a  change  or  repeal 
of  the  law  as  declared  by  section  128.  A  similar  circum- 
stance seems  to  have  occurred  in  Harding  v.  Corporation  of 
Cardifff  2  Ont.  329.  A  motion  to  quash  a  by-law  is  a 
statutory  proceeding  and  is  unknown  in  the  common  law  ; 
hence  the  present  motion  is  subject  to  the  terms  of  the 
statute,  and  where  the  language  of  an  enactment  is  clear, 
as  it  is  in  the  present  case,  it  cannot  be  disregarded.  Queen 
v.  The  Judge  of  the  City  of  London  Court  (1892),  1  Q.B.  290. 
I  am  of  opinion  that  I  am  precluded  from  entertaining  the 
motion  by  section  128,  already  quoted,  i.e.,  "  no  application 
to  quash  a  by-law  shall  be  entertained  unless  such  applica- 
tion is  made  within  one  month  after  the  passing  of  the 
by-law."     As  I  have  already  remarked,  such  applications 
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WALKEM,  J.  were  unknown  to  the  common  law.    Section  127  authorizes 

1896.       their  being  made,  and  section  128  forbids  their  being  heard 

Jan.  14.     after  a  month  has  elapsed  from  the  passage  of  the  law. 

TuLL  COURT.       Section  129  extends  the  time  in  case  of  money  by-laws 

"T""       which  authorize  assessments  or  impose  rates,  but  this  by-law 

not  being  one  of  that  class  is  not  within  the  section.     The 

^^  *      rule  in  this  case  must  therefore  be  discharged  with  costs. 
Kaslo      j  j^jjj  jjq|.  called  upon  to  state  what  remedy,  if   any,  the 
applicant  has.     I  merely  decide  that  he  is  not  entitled,  for 
the  reasons  stated,  to  the  summary  remedy  given  by  the 
statute. 
Judgment       ^j.  QasBtdy  states  that  his  objection  to  the  by-law  is  that 
WALKEM,  J.  it  is  ultra  vires  on  its  face  and  that  such  an  objection  can 
be  raised  at  any  time,  but  my  opinion  still  is  that  I  am 
precluded  by  section  128  from  entertaining  the  application 
no  matter  what  the  grounds  for  it  may  be,  as  it  is  an  appli- 
cation to  quash  which  is  out  of  time.     The  language  of  the 
section  seems  to  me  to  be  imperative. 

Rule  nisi  discharged. 

From  this  judgment  the  applicant  brought  an  appeal  to 
the  Full  Court,  which  was  argued  on  30th  January,  1896, 
before  Davie,  C.J.,  McCreight  and  Drake,  JJ. 

Robert  Cassidy,  for  the  appeal :  Even  in  its  strict  technical 
signification,  the  "passing"  of  a  statute  or  by-law  means 
Argument,  the  conclusion  of  all  the  forms  and  ceremonies  necessary 
to  make  it  law,  here  including  publication  ;  see  Endlich- 
Maxwell  on  Statutes,  p.  700,  note.  The  language  of  sections 
122,  125  and  126  (3)  of  the  Municipal  Act,  1892,  put  the 
intention  of  the  Legislature  beyond  question.  The  publi- 
cation of  the  notice  giving  one  month  from  publication 
within  which  to  move  to  quash,  is  a  conclusive  answer  to  the 
objection  as  an  estoppel,  Robertson  v.  Eastliope,  15  Ont,  430. 
Sec.  125,  providing  for  such  a  notice  is  equally  conclusive 
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as  to  the  intention  of  the  Legislature.     The  whole  of  the  walkem,  j. 
clauses  must  be  read  together  and  any  repugnancy  equiva-       1896. 
lent  to  an  absurdity  will  be  avoided  if  possible,  Hardcastle     Jan.  14. 
on  Statutes,  p.  103  ;  Endlich-Maxwell,  p.  350.  full ooukt. 

E.  V,  Bodwell  and  G.  H.  Barnard,  contra :   The  Ontario      „"r~o 

'  Feb.  3. 

Municipal  Act,  R.S.O.  1887,  Cap.  184,  Sec.  547,  provides, 

in  regard  to  by-laws  for  the  expropriation  of  lands,  that  any         ^^ 
such  by-law  shall  be  registered  "  before  it  becomes  effectual      Kablo 
in  law,"  and  a  motion  to  quash  having  been  made  after  one 
month  from  the  passing  but  within  one  month  from  the 
registration,  it  was  held  by  Boyd,  C,  that  the  time  ran 
from  the  passing  of  the  by-law.    The  Legislature  must  have  Argument, 
intended  the  word  "  passing,"  in  section  128,  to  refer  to  the 
passing  by  the  Council,  as  the  next  section  (129)  provides 
"  In  case  a  by-law  by  which  an  aaaeasment  is  made  or  a  rate 
is  imposed  has  been  promulgated  in  the  manner  hereinbe- 
fore specified  no  application  to  quash  the  by-law  shall  be 
entertained  after  the  expiration  of  one  month  from  the 
promulgation '^ — shewing  that  the   distinction  was   in  the 
mind  of  the  Legislature. 

Cur.  adv.  vult. 


February  3rd,  1806. 

Davie,  C.J.  :  The  question  arises  under  section  128  of 
the  Municipal  Act,  1892,  which  reads  as  follows  :  "  No 
application  to  quash  a  by-law,  order  or  resolution,  in  whole  Judgment 
or  in  part,  shall  be  entertained  unless  the  application  is  davis,  c.j. 
made  within  one  month  after  the  passing  of  the  by-law, 
order  or  resolution,  except  in  the  case  of  a  by-law  requiring 
the  assent  of  the  electors  or  ratepayers  when  the  by-law  has 
not  been  submitted  to  or  has  not  received  the  assent  of  the 
electors."  The  question  is,  what  is  the  period  referred  to 
by  "passing?"  Is  it  the  "passing"  which  takes  place 
when  the  by-law  receives  the  final  assent  of  the  Municipal 
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wALKBM,  J.  Council,  or  does  it  refer  to  the  period  when  it  comes  into 

1896.       effect  by   publication  as  provided  by   section  122?      An 

Jan.  14.     examination  of  the  provisions  of  the  Act  relating  to  by-laws 

shews  that  there  are  several  different  stages  in  the  progress 

FULL  COURT.  ^  . 

of  a  by-law  which  are  referred  to  as  the  "  passing "  of  the 

'         by-law,  and  that,  as  used  in  the  statute,  the  word  "  passing  " 


^^^  is  an  ambiguous,  or  rather  an  elastic  expression.  There  is 
Kablo  the  first "  passing  "  of  the  by-law  by  the  Municipal  Council. 
If  a  by-law  requiring  their  assent,  there  is  the  "  passing  " 
by  the  electors.  There  is  the  second  "  passing "  by  the 
Council,  and  there  is  the  final  '*  passing,"  in  the  sense  of 
coming  into  force  and  effect  by  publication  in  the  Gazette. 
Section  122  provides,  "  Every  by-law  passed  by  the  Council 
shall  be  re-considered  not  less  than  one  day  after  the 
original  passage,  and,  if  adopted  by  the  Council  and  signed 
by  the  Mayor  and  Reeve,  or  confirmed  by  the  municipal 
Judgment  electors,  as  herein  provided,  shall  come  into  effect  and  be 
DAviB,  C.J.  binding  on  all  persons  after  the  publication  of  the  same  in 
the  British  Columbia  Gazette,"  etc.  The  expression 
"  passing,"  as  used  in  this  Act,  being  thus  elastic  in  its 
signification,  reference  must  be  had  to  the  whole  of  the 
Act  dealing  with  the  subject  in  hand,  and  particularly  to 
sections  dealing  with  the  question  of  time  for  moving  to 
quash  by-laws.  Section  124  enacts  that  every  promulgation 
of  a  by-law  shall  consist  in  publication  in  the  Gazette,  and 
sub-section  3  of  section  126  provides,  **  In  case  no  applica- 
tion to  quash  a  by-law  is  made  (referring  necessarily  to  the 
application  to  quash  provided  for  in  the  other  sections  of 
the  Act)  within  one  month  after  the  publication  thereof  in 
the  British  Columbia  Gazette,  and  notice  as  required  by 
section  125  of  this  Act,  the  by-law  (saving  certain  except- 
ions) shall  be  a  valid  by-law."  It  is  hardly  possible  that  the 
period  of  one  month  within  which  the  motion  to  quash  is 
to  be  made  for  the  purposes  of  sub-section  3  just  referred 
to,  and  within  which  it  is  to  be  made  for  the  purposes  of 
section  128,  were  intended  to  be  calculated  from  different 
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periods,  and  the  result  is  that  the  word  "  passing,"  in  section  walkkm.  .i. 
128,  must  be  taken  to  mean  the  same  as  in  sections  124  and       1896. 
126,  the  final  passing  and  promulgation  or   coming   into     Jan.  14. 
effect  of  the  by-law  by,  and  to  be  calculated  from,  its  publi-  pull  court 
cation  in  the  Gazette.     Consideration  of  section  125  appears     „T~ 

m}  6D.   u. 

to  put  the  question  beyond  doubt.     It  provides,  "  125.  The -. 

notice  to  be  appended  to  every  copy  of  the  by-law  for  the  ^^^* 
purpose  aforesaid  shall  be  to  the  effect  following  :  '  Notice,  Kaslo 
The  above  is  a  true  copy  of  a  by-law  passed  by  the  Municipal 
Council  of  the  ...  of  ...  on  the  .  .  .  day 
of  .  .  .  A.D.  18  .  .,  and  all  persons  are  hereby  required 
to  take  notice  that  anyone  desirous  of  applying  to  have 
such  by-law  or  any  part  thereof  quashed  must  make  his 
application  for  that  purpose  to  the  Supreme  Court  within 
one  month  next  after  the  publication  of  this  by-law  in  the 
British  Columbia  Gazette,  or  he  will  be  too  late  to  be  heard 
in  that  behalf."'  The  appending  of  that  specific  notice  is  Judgment 
not  optional.  The  notice  itself  is  a  part  of  the  statute,  and,  davie.  c.j. 
in  the  absence  of  anything  necessarily  indicating  a  contrary 
meaning  sufficiently  shews  the  meaning  which  the  Legisla- 
ture intended  to  attach  to  the  language  under  consideration 
in  section  128.  If  any  different  construction  were  placed 
upon  it,  section  125,  and  the  notice  therein  set  out,  could 
only  be  regarded  as  a  mere  trap  to  the  ratepayers  and  other 
persons  interested  in  by-laws.  The  Legislature  has  provided 
that  the  public  are  to  be  informed  that  an  application  to 
quash  may  be  made  within  one  month  from  the  publication 
of  the  by-law.  Here  the  Court  is  asked  to  put  an  unneces- 
sary and  strained  construction  on  the  word  "  passing,"  in 
section  128,  which  will  stultify  that  notice. 

It  has  also  been  contended  by  counsel  for  the  appellant, 
and  with  much  force,  that  the  doctrine  of  estoppel  would 
prevent  the  Municipal  Corporation  from  objecting  that  the 
time  for  moving  to  quash  the  by-law  was  not  the  time 
stated  by  the  corporation  in  the  notice,  Robertson  v.  Eaathope, 
15  Ont.  at  p.  430,  is  an  authority  that  where  such  a  notice 


Feb.  3. 
Kanb 

V. 

Kablo 
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WALKBM,  J.  states  the  time  for  moving  to  quash  the  by-law  as  a  longer 
1896.       period  than  that  given  by  the  statute,  an  objection  that  the 
Jan.  14.     motion  is  out  of  time,  based  on  the  limitation  in  the  statute, 
fullcourt7  ^^  ^^^  open  to  the  Corporation,  on  the  ground  that  they  are 
estopped  by  their  notice.     That  case  seems  directly  applica- 
ble here,  but  a  fortiori  since  the  notice  was  not  voluntary 
but  imperative  in  this  case. 

The  appeal  must  be  allowed  with  costs  to  the  applicant 
in  any  event  of  the  motion  to  quash,  which  we  will  refer 
back  to  Mr.  Justice  Walkem  for  argument  and  determina- 
tion before  him. 

McCreight,  J. :  I  concur  with  the  judgment  of  the  Chief 
Justice. 

Drake,  J. :  The  point  raised  on  this  appeal  is  one  of 
considerable  difficulty,  owing  apparently  to  the  confused 
way  in  which  the  various  sections  of  the  consolidated 
Municipality  Act  have  been  imported  from  cognate  statutes. 
The  point  is  whether  a  ratepayer  has  one  month  from  the 
Judgment  passage  of  a  by-law  to  move  to  quash  or  whether  he  is 
DRAKE  J.  limited  to  one  month  from  the  date  of  publication.  Section 
128  says  that  no  application  to  quash  a  by-law  shall  be 
entertained  unless  the  application  is  made  within  a  month 
of  the  passing  of  the  by-law.  The  preliminary  steps  neces- 
sary to  what  I  may  call  the  first  passage  of  a  by-law  are 
doubtless  provided  by  the  rules  of  order,  as  the  Act  is  quite 
silent  on  the  subject.  After  a  by-law  is  passed  by  the 
Council  it  is  still  waste  paper  until  it  has  been  re-considered 
under  section  122.  After  its  re-consideration  and  adoption 
by  the  Council  it  has  to  be  sealed  with  the  corporate  seal, 
signed  by  the  Mayor  and  Clerk,  and  this  I  consider  its 
passing.  But  before  it  can  become  operative  it  has  to  be 
published  in  the  Gazette.  This  publication  apparently 
gives  it  legal  effect  in  a  manner  similar  to  a  bill  of 
Parliament,  with  this  difference,  that  a  by-law  is  a  good 
by-law    before    publication    but    not  effective   until  that 
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requisite  has  been  complied  with.     Its  operation  is  in  fact  walkem,  j. 

suspended  until  that  time.     The  publication  thus  looked  at  1896. 

appears  to  me  to  be  entirely  distinct  from  its  passage,  and  Jan.  14. 

section  128  limits  an  application  to  quash  to   one  month  "" 

from  its  passage,  not  from  its  publication.  

Feb.  3. 

Then  section  129,  which  refers  to  assessment  or  rates  - 


imposed  by  a  by-law,  enacts  that  such  a  by-law  shall  not  be  ^^^ 
quashed  except  within  thirty  days  after  its  promulgation.  Kablo 
Promulgation  is  provided  for  by  section  124,  which  does 
not  say  that  every  by-law  shall  be  promulgated,  but  that 
promulgation  of  a  by-law  shall  be  effected  in  a  certain 
manner,  and  shall  contain  a  certain  notice.  I  think  that 
sections  124-5,  relating  to  promulgation,  are  applicable 
only  to  by-laws  imposing  an  assessment  or  rate  and  not 
to  ordinary  by-laws.  Read  in  this  way,  effect  can  be  given 
to  sections  which  in  any  other  light  are  contradictory. 

In  this  case  the  Corporation  promulgated  the  by-law  in  Judgment 
question  and  gave  a  notice  to  the  public  that  anyone  drake,  j. 
wishing  to  dispute  the  validity  thereof  had  thirty  days  in 
which  to  apply.  The  present  appellant  has  brought  himself 
within  the  terms  of  this  notice.  Can  the  Corporation  now 
turn  round  and  say,  **  We  had  no  right  to  extend  the  time 
to  apply  to  quash,  as  according  to  our  notice  we  have,  but 
we  rely  on  the  strict  and  literal  wording  of  the  Act  that  if 
you  object  to  the  by-law  you  must  apply  to  quash  within 
thirty  days  from  passing."  To  hold  so  would  be  to  mislead 
the  public,  and  in  my  opinion  the  Corporation  are  estopped 
by  their  own  act  from  now  raising  any  such  defence.  They 
may  have  considered  the  by-law  one  which  came  under 
section  129,  possibly  erroneously,  but  whether  it  does  or 
not  the  Corporation  must  be  bound  by  their  own  published 
act. 

The  case  of  Robertson  v.  EasthopCy  15  Ont.  430,  is  in 
point.  There  the  Council  gave  a  wrong  notice,  and  the 
Court  held  that  the  applicants  having  followed  the  notice 
given   by  the  Council  should  not  be  prejudiced  in  their 
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WALKBM,  J.  rights  because  the  notice  was  incorrect,  and  the  Council 
1896.       were  held  to  the  notice  there  given.     The  appeal  is  therefore 
Jan.  14.     allowed  with  costs. 


FULLOOUBT. 


Feb.  8.  Appeal  allowed. 


Kane 

V, 
KA8L0 


Note. — ^The  question  was  afterwards  argued  before  Walkem,  J., 
who  quashed  the  by-law  upon  the  grounds  moved. 


DAVIE, C.J.  IN  RE    *^ GOOD  FRIDAY,"    "TIMBER,"    "INDIANA," 
1896.  "OLD   KENTUCK,"   AND  "GOOD   HOPE"    MIN- 

Feb.8.  ERAL  CLAIMS. 

^        In  the  Matter  of  the  Mineral  Act,  1891,  and  Amending 

Good  Acts. 

Friday  Min. 

Olaim        Practice — Time — Statutory  limitation  extended  by    Court — Order   extending 

after  lapse  of  time  limited. 

The  Mineral  Act  (1891)  Amendment  Act,  1892,  Sec.  14,  Sul>-sec.  2, 
provides,  **An  advei'se  claimant  shall  within  thirty  days  after 
fyling  his  claim  (unless  such  time  shall  be  extended  by  special 
order  of  the  Court  upon  cause  being  shewn)  commence  proceedings 
in  a  Com-t  of  competent  jurisdiction  to  determine  the  right,"  etc. 

Held,  That  the  Court  has  jurisdiction  to  extend  the  time  limited  as  well 
after  as  before  the  lapse  of  the  thirty  days. 

Motion  by   the   owners   of  the   "Timber,"   "Indiana," 

statement.  "  Old  Kentuck,"  and  "  Good  Hope  "  mineral  claims,  made 
after  tlie  lapse  of  thirty  days  from  the  fyling  of  their  adverse 
claims  to  extend  the  time  for  their  commencing  proceedings 
in  a  Court  of  competent  jurisdiction  to  determine  the  right  of 
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possession  to  the  said  mineral  claims.     The  motion  was   davie,  c.j. 
argued  before  Davie,  C.J.,  on  8th  February,  1896.  1896. 

L.  P.  Duff  for  the  motion.  ^^^'  ^' 


P.  J5.  Irving  f  contra.  K" 

Good 

Davie,  C.J.  :  Section  14,  sub-section  2  of  the  Mineral  Act  Olaim 
(1891)  Amendment  Act,  1892,  requires  that  an  adverse 
claimant  shall  within  thirty  days  after  fyling  his  claim 
(unless  such  time  shall  be  extended  by  special  order  of  the 
Court  upon  cause  being  shewn)  commence  proceedings  in  a 
Court  of  competent  jurisdiction  to  determine  the  question 
of  the  right  of  possession,  and  the  question  upon  this 
application  is  whether  after  the  lapse  of  the  thirty  days 
provided  by  the  statute  the  Court  has  power  to  extend  the 
time.  The  omission  to  commence  proceedings  within  the 
required  time  has  been  satisfactorily  accounted  for  upon 
the  aflB davits,  and  in  view  of  the  fact  that  no  decision  of  judgment, 
the  merits  has  yet  been  reached,  and  bearing  in  mind  the 
principles  laid  down  in  Collins  v.  Vestry  of  PaddingtoUy  5 
Q.B.D.  368,  it  is  clear  that  the  extension  ought  to  be  granted 
if  the  statute  permits  it.  I  think  that  it  does  ;  the  ordinary 
meaning  of  the  language  employed  by  the  Act  imposes  no 
limit,  and  the  statute  must,  I  think,  be  read  in  the  light  of 
the  rules  of  the  Court,  which  permit  such  extensions  in  the 
ordinary  proceedings  of  the  Court,  and  of  judicial  rulings 
upholding  such  practice  under  statutes  similarly  worded, 
see  Banner  v.  Johnston^  L.R.  5  H.L.  170,  decided  under  the 
124th  section  of  the  English  Companies'  Act,  1862,  which 
limits  the  period  for  appeal  to  three  weeks,  which  time 
shall  not  be  exceeded  unless  the  Court  of  Appeal  shall 
extend  the  time,  and  in  that  case  Lord  Hatherly  remarks 
that  it  would  be  a  narrow  construction  of  the  Act  and  one 
which  the  circumstances  under  which  the  Act  was  passed 
and  the  magnitude  of  the  questions  which  must  have  been 
foreseen  as  possibly  arising  under  it,  would  not  warrant, 
and  one  likewise  which  it  would  be  impossible  to  hold  in 
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DAviK,  C.J.  itself  a  sound  construction  of  the  Act,  to  say  that  the  word 
'^  extend  "  must  be  taken  to  mean  that  the  application  must 
be  made  before  the  original  time  has  elapsed,  because  the 
time  having  elapsed  there  is  nothing  remaining  to  extend. 

I  think  the  applicant  is  entitled  to  the  extension,  and  I 
^*  nt!r!?'^'  order  that  his  time  be  extended  for  thirty  days  from  date. 

The  costs  of  this  application  must  be  paid  by  the 
applicants  to  the  claim-holders,  except  the.  costs  of  the 
second  adjournment.  From  their  costs  will  be  deducted 
the  applicants'  costs  of  the  second  adjournment. 


1896. 
Feb.  8. 

Re 
Good 
dayM 
Claim 


Order  made. 


DRAKE,  J. 


1896. 

Feb.  28. 
Rbgina 

V. 
Bo  WELL 


REGINA  V.  BOWELL. 

Constitutional  law — Provincial  tax  on  Dominion  officials —  Ultra  vires. 

The  imposition  of  a  tax  upon  the  income  of  a  Dominion  official  is  ultra 
vires  of  the  Provincial  Legislature. 

Appeal  from  a  conviction  of  the  appellant  by  the  Police 
Magistrate  at  Vancouver  for  non-payment  of  poll-tax 
imposed  as  a  revenue  per  capita  direct  tax  by  the  Revenue 
Tax  Act. 

John  Campbell,  for  the  appellants,  cited  Leprohon  v.  Ottawa, 
Argument.  2  O.A.R.  522  ;  Ex  parte  Owen,  20  N.B.  487. 

A.  St  O.  Hamersley,  contra. 

Drake,  J. :    This  is  an  appeal  from  the  decision  of  Mr. 

Judgment.  RussELL,  as  Police  Magistrate  of  Vancouver,  whereby  he 

held  that  the  appellant,  although  an  officer  of  the  Dominion 

Government,  being  Collector  of  Customs  for  the  Port  of 
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Vancouver,  was  liable  to  pay  the  poll-tax,  under  the  pro-    i>rakk,j. 
visions  of  the  Revenue  Tax  Act,  1891,  and  amending  Acts.       1896. 
The  appeal  comes  before  me  in  a  case  stated,  and  the  only     Feb.  28. 
ground  taken  is  whether  the  determination  of  the  magistrate     r^qina 
is  good  in  law.  „  *'• 

Mr.  Campbell  desires  to  raise  the  question  as  to  the 
validity  of  the  Revenue  Tax  Act,  on  the  ground  that  in 
whole  or  in  part  it  was  ultra  vires  of  the  Provincial  Legis- 
lature. As  this  point  was  not  taken  in  the  Court  below,  I 
refused  to  entertain  it  on  the  present  appeal.  By  the 
British  North  America  Act,  Sec.  92,  the  Provincial  Legis- 
lature has  power  exclusively  to  make  laws  relating  to  inter 
flZia  "  direct  tjxxation  within  the  province.'*  It  cannot  be 
questioned  that  a  poll-tax  is  direct  taxation  and  falls  within 
the  words  of  this  sub-section. 

But  it  is  contended  by  the  appellant  that  as  a  Dominion 
Government  oflBcial  compelled  to  reside  in  the  Province  by  Judgment, 
the  duties  of  his  office  he  should  not  be  subject  to  Provincial 
taxation  in  this  form.  His  liability  to  contribute  to  the 
revenue  in  case  he  was  possessed  of  real  or  personal  property 
in  the  Province  is  not  disputed,  but  it  is  urged  this  is  a  tax 
of  a  different  character.  The  case  of  Leprohon  v.  The  City 
of  Ottawa,  2  O.A.R.  522,  was  cited  ;  that  case  decided  that 
the  income  of  a  Dominion  officer  was  not  liable  to  Provincial 
taxation.  Chancellor  Spraggb  in  discussing  the  principles 
stated  the  case  thus  :  A  tax  by  or  through  a  Provincial 
Legislature  upon  the  means  or  instruments  by  which  the 
Dominion  Government  is  carried  on  is  ultra  vires.  An 
officer  of  the  Dominion  Government  is  one  of  the  instru- 
ments by  or  through  whom  certain  duties  for  the  Dominion 
have  to  be  carried  out.  He  is  not  a  voluntary  resident  in 
the  Province  ;  he  is  compelled  to  go  where  he  is  appointed, 
and  the  question  is  does  he  thereby  become  a  subject  of 
Provincial  taxation  in  propria  persona  t  Hagarty,  C. J.,  in 
his  judgment  in  the  same  case  quotes  with  approval  the 
opinion    of    some    eminent  American   jurists,    especially 
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DRAKE,  J.  Marshall,  C.J.,  in  McCulloch  v.  Maryland,  4  Wheaton  316, 

1896.  at  p.  428,  in  which,  after  discussing  the  broad  principle  of 

Feb.  23.  the  right  of  taxation  existing  both  in  the  State  and  Congress, 


Regina     ^^®  closes  his  remarks  thus  :  "  We  find  then  on  just  theory 
„  *•  a  total   failure   of   this   original   right  to  tax  the   means 

employed  by  the  Government  of  the  Union  for  the  execu- 
tion of  its  powers  ;  the  right  never  existed,  and  the  question 
whether  it  has  been  surrendered  cannot  arise."  And  the 
Chief  Justice  then  proceeds  :  "  The  ofiicers  of  the  Dominion 
exercise  their  functions  within  the  bounds  of  any  of  the 
Provinces  by  permission  of  the  Local  Government ;  they 
are  here  by  authority  of  a  higher  power." 

The  judgment  of  the  Court  in  Leprohon  v.  Ottawa,  9upra, 
carried  out  to  its  legitimate  conclusion,  supports  the  view 
that  as  the  Provincial  Government  is  unauthorized  to 
Judgment,  inipose  a  tax  on  the  income  of  Federal  oflScers,  so  they  are 
equally  unable  to  impose  a  tax  on  their  persons.  It  is  to 
be  noted  that  while  the  Assessment  Act,  C.S.B.C.  1888, 
Cap.  Ill,  exempts  the  pay  and  personal  property  of  oflScers 
in  the  army  and  navy,  and  also  pensions,  the  Provincial 
Revenue  Tax  Act,  C.S.B.C.  1888,  Cap.  110,  makes  no 
exemption  in  respect  of  the  poll-tax,  except  to  clergymen. 
If  the  argument  in  favour  of  this  tax  is  valid  in  regard  to 
civil  officers  of  the  Dominion,  it  is  equally  valid  as  regards 
the  officers  and  men  of  the  military  and  naval  forces 
stationed  in  the  Dominion.  To  state  the  position  in  this 
way  appears  to  me  to  answer  the  argument  raised,  for  it 
would  certainly  be  treated  as  ultra  vires  if  this  tax  was 
attempted  to  be  collected  from  those  who,  in  performance 
of  a  duty  they  owe  to  the  State,  are  compelled  to  reside 
where  ordered.  For  these  reasons  the  appeal  must  be 
allowed  with  costs. 

Appeal  allowed. 
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ROBERT  WARD  &  CO.  v.  JOHN  CLARK,  JOHN  CLARK,  davie^ci. 

Jr.,    and    HENNIGAR.  [m  chambers]. 

Practice — Rule  684 — Security  for  costs .  1 896. 

Upon  an  appeal  to    the  Divisional  or  Full  Court,  the  respondent  is,    March  16. 
under  Rule  684,  entitled,  as  of  right  and  without  shewing  special        II 

.  •.«.«  .....  ..»..  WARD 


S 


circiuustances,  to  an  order  for  the  appellant  to  give  security  for  the  ^^ 

costs  of  the  appeal.  Olabk 


UMMONS  for  the  plaintiff  to  give  to  the  defendant 
security  for  his  costs  upon  plaintiff*s  appeal  to  the  Full 
Court  from  judgment  at  the  trial  in  favour  of  defendant.        Statement. 

A.  L.  Belyetty  for  the  application. 
A,  P.  Luxton,  contra, 

Davie,  C.J. :  This  was  a  summons  taken  out  by  the 
defendant,  who  has  recovered  judgment  in  an  action 
brought  against  him  by  the  plaintiff,  to  stay  all  proceedings 
upon  an  appeal  brought  by  the  plaintiff  from  such  judgment, 
until  the  plaintiff  shall  have  given  security  for  the  costs  of 
the  appeal.  Mr.  Luxton,  for  the  plaintiff,  objects  that  it 
is  not  alleged  that  the  plaintiff  is  not  fully  able  to  pay  the  Judgment, 
costs,  nor  are  there  any  circumstances,  special  or  otherwise, 
shewing  the  necessity  for  the  security,  citing  Wilson  v. 
Perrin,  2  B.C.  350,  which  assumes  that  special  circumstances 
must  be  shewn.  Mr.  Belyea  claims  that  he  is  entitled  to 
the  order  as  of  right,  without  shewing  special  circumstances, 
and  I  am  of  that  opinion.  Comparison  of  the  English  and 
British  Columbia  rules  supports  this  view.  The  English 
Rule  879  says  that  **such  deposit  or  other  security  for  the 
costs  to  be  occasioned  by  any  appeal  shall  be  made  or  given 
as  may  be  directed  under  special  circumstances  by  the 
Court  of  Appeal."  Our  Rule  684  is  identical,  except  that 
it  omits  the  words  "under  special  circumstances"  and 
confers  the  power  of  directing  security  upon  a  Judge  as 
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DRAKK,  J. 


1896. 

Feb.  23. 

RSGINA 

V. 
BOWELL 


Jndgme' 


Marshall,  C.J.,  in  McCuUoch  v.  MarJ^ 

at  p.  428,  in  which,  after  discusp*   ^ 

the  right  of  taxation  existing  br 

he  closes  his  remarks  thus  • 

a  total   failure   of  this  *' 

employed  by  the  Gove^ 

tion  of  its  powers  ;  t' 

whether  it  has  be 

Chief  Justice  tb 

exercise  the^ 


^ne  reference 
:^'  Je,  which  was 

xficant,  implying) 
y  should  be  given 
jd    or  not.     "Such 
I'ected.''    There  seems 
c  to  order  security.    '^"^ 


jxercise  it,  Julius  v.  Bi^^ 
jl4.    The  point  now  in  question 
.^,8071  V.  Perrin;  that  was  a  decision 
Provinces  -  .ication  for  a  new  trial  is  an  appeal  ^i^hin 

are  her**       '^  ^^  ^xile  684,  and  that  consequently  a   J  ^^8^ 
Tb       jgdiction  to  order  the  appellant  to  give  security  ^^^ 
ca*     ^^  f^^^  ^^^^  ^^^  touch  the  present  point. 
.  ./'V^y  view  of  this  subject  is   right,   it  is  worthy 
jgidersiiion  whether  Rule  684  should  not  be  amend^^ 
0  correspond  with  the  English  rule.      I  think  it  sb^ 
^.     Its  tendency  now  is  to  needlessly  increase  the  cost  o 
litigation  and  to  harass  the  suitor. 

Let  the   appellant  deposit   $50.00    in  the   Registry    ^ 
security  for  the  costs  of  the  appeal. 

Order  ma^' 


ol 

so 

iild 
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BOLE,  CX).  J. 


1896. 
Jan.  27. 


SupkemeCourt 
McCrkigut,  J. 

WALKBM,  J. 


March  16. 


Clark 

v. 

Kendall 


CLARK  V.  KENDALL. 

action — Notice  to  debtor — Sufficiency  of — Constructive 
'treating  e:rpres8  trust  without  notice — Priority  over 
with  notice. 

'\  aintiiT  a  proportion  of  certain  sums  to  be 

.ii  by  him  from  the  City  of  Vancouver  under  a 
-act.  He  afterwards,  to  seciu'e  advances  made  to  him 
^adant,  assigned  to  her  all  sums  due  or  to  become  due  to  him 
.4iider  the  same  contract.  The  plaintiff  gave  verbal  notice  of 
the  deed  *^o  her  to  the  Chairman  of  the  Board  of  Works  and  to  the 
City  Solicitor  of  Vancouver.  The  defendant  subsequently  gave 
formal  written  notice  of  her  assignment  to  the  City  Clerk,  and 
plaintiff  afterwards  gave  a  similar  notice  of  her  deed. 

Held,  per  Bole,  Co.  J.,  giving  judgment  for  defendant,  That  priority 
of  notice  governs  the  priority  of  right. 

2.  That  neither  the  notice  of  the  plaintiff's  assignment  to  the  City  Sol- 
icitor nor  that  to  the  Chairman  of  the  Board  of  Works  was  notice 
to  the  city. 

Per  McCbeight  and  Walkem,  JJ.,  on  appeal.  That  by  his  deed  to 
plaintiff,  K.  made  himself  a  trustee  for  the  plaintiff  of  the  propor- 
tion of  earnings  to  be  received  l)y  him  from  the  city,  which  he 
thereby  assigned  to  her,  and  that  the  plaintiff  had  therefore  an 
equity  thereto  which  over-rode  the  subsequent  assignment 
thereof  to  the  defendant,  and  that  the  priority  of  notice  of  the 
latter  assignment  was  immaterial. 

P»  r  McCreight,  J.,  That,  upon  the  evidence,  the  defendant  having 
had  actual  notice  of  the  existence  of  the  deed  to  the  plaintiff  had 
constructive  notice  of  its  terms. 

2.  That  the  fact  that  the  solicitor  whom  she  employed  to  draw  the 
assignment  to  her  also  drew  the  deed  to  the  plaintiff  fixed  the 
defendant  with  constructive  notice  of  such  deed  through  the 
knowledge  of  the  solicitor,  though  acquired  in  a  different  and 
previous  transaction. 

Appeal  by  the  plaintiff  to  two  Judges  of  the  Supreme   statement. 
Court,  from  the  following  judgment  of  Bole,  Co.  J.,  at  the 
trial.      The   facts   fully   appear   from    the   head  note  and 
judgments. 


Bole,  Co.  J.  :     The  question  to  be  disposed  of  in  this 


Judgment 
of 

BOLE,  CO,  J. 
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DAviB,  C.J.   well  as  the  Court  of  Appeal.     The  omission  of  the  reference 

[In  Chambers),  to  special  circumstances  in  drawing  our  rule,  which  was 

1896.       adapted  from  the  English  rule,  is  most  significant,  implying, 

March  16.   I  think,  a  clear  intention  that  security  should  be  given 

Ward      whether   special   circumstances    existed    or   not.      "  Such 

V'         security  shall  be  given  as  may  be  directed."    There  seems 

to  be  no  discretion  in  the  Judge  but  to  order  security.    The 

power  is  coupled  with  a  duty  to  exercise  it,  Julius  v.  Buhof 

of  Oxford^  L.R.  5  App.  Cas.  214.     The  point  now  in  question 

was  not  raised  in    Wilson  v.  Perrin;  that  was  a  decision 

only,  that  an  application  for  a  new  trial  is  an  appeal  within 

the  meaning  of  Rule  684,  and  that  consequently  a  Judge 

.Imljjment.  had  jurisdiction  to  order  the  appellant  to  give  security  for 

costs.     That  does  not  touch  the  present  point. 

If  my  view  of  this  subject  is  right,  it  is  worthy  of 
consideration  whether  Rule  684  should  not  be  amended  so 
as  to  correspond  with  the  English  rule.  I  think  it  should 
be.  Its  tendency  now  is  to  needlessly  increase  the  cost  of 
litigation  and  to  harass  the  suitor. 

Let  the  appellant  deposit  $50.00  in  the  Registry  as 
security  for  the  costs  of  the  appeal. 

Order  made. 
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CLARK  V.  KENDALL. 

AMtgnment  of  chose  in  action — Notice  to  debtor — Sufficiency  of — Constructive 
notice — Assignment  creating  express  trust  without  notice — Priority  over 
subsequent  assignment  with  notice. 

K.  by  deed  assigned  to  plaintiff  a  proportion  of  certain  sums  to  be 
earned  and  received  by  him  from  the  City  of  Vancouver  under  a 
certain  contract.  He  afterwards,  to  secui-e  advances  made  to  him 
by  defendant,  assigned  to  her  all  sums  due  or  to  become  due  to  him 
under  the  same  contract.  The  plaintiff  gave  verbal  notice  of 
the  deed  '^o  her  to  the  Chairman  of  the  Board  of  Works  and  to  the 
City  Solicitor  of  Vancouver.  The  defendant  subsequently  gave 
formal  written  notice  of  her  assignment  to  the  City  Clerk,  and 
plaintiff  afterwards  gave  a  similar  notice  of  her  deed. 

Heldy  per  Bole,  Co.  J.,  giving  judgment  for  defendant,  That  priority 
of  notice  governs  the  priority  of  right. 

2.  That  neither  the  notice  of  the  plaintiff^s  assignment  to  the  City  Sol- 
icitor nor  that  to  the  Chairman  of  the  Board  of  Works  was  notice 
to  the  city. 

Per  McCreioht  and  Walkem,  JJ.,  on  appeal.  That  by  his  deed  to 
plaintiff,  K.  made  himself  a  trustee  for  the  plaintiff  of  the  propor- 
tion of  earnings  to  be  received  by  him  from  the  city,  which  he 
thereby  assigned  to  her,  and  that  the  plaintiff  had  therefore  an 
equity  thereto  which  over-rode  the  subsequent  assignment 
thereof  to  the  defendant,  and  that  the  priority  of  notice  of  the 
latter  assignment  was  immaterial. 

P' r  McCreioht,  J.,  That,  upon  the  evidence,  the  defendant  having 
had  actual  notice  of  the  existence  of  the  deed  to  the  plaintiff  had 
constructive  notice  of  its  terms. 

2.  That  the  fact  that  the  solicitor  whom  she  employed  to  draw  the 
assignment  to  her  also  drew  the  deed  to  the  plaintiff  fixed  the 
defendant  with  constructive  notice  of  such  deed  through  the 
knowledge  of  the  solicitor,  though  acquired  in  a  different  and 
previous  transaction. 

Appeal  by  the  plaintiff  to  two  Judges  of  the  Supreme 
Court,  from  the  following  judgment  of  Bole,  Co.  J.,  at  the 
trial.  The  facts  fully  appear  from  the  head  note  and 
judgments. 

Bole,  Co.  J.  :     The  question  to  be  disposed  of  in  this 


BOLE,  CO.  J. 


181)6. 

Jan.  27. 
SupremeCourt 


McCreight,  J. 

WALKEM,  J. 
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BOLE,  CO.  J.  case  is  shortly  this  :     Is  the  plaintiff  or  defendaDt  entitled 
1896.       to  certain  money  in  Court,  $538.22,  admittedly  due  by  the 
Jan.  -27.     Corporation    of    the    City   of    Vancouver    to   Dr.    W.    H. 
supRKMECouBT  Kcttdall,   under   a    certain    contract    made   between   him 
mccrmoht,  j.  ^^^  Vancouver  for  the  supply  of  crushed  rock  to  that  city  ? 
WALKEM,  J.       A    short   statement   of   the   facts  as   gathered  from  the 
March  16.   evidence  would  indicate  that  Mrs.  Annie  E.  E.  Clark,  the 
Clark      plaintiff,  had,  on  29th  May,  1894,  entered  into  a  contract 
„  ^'         with   the  city  to  supply    crushed    rock    for  road  making 
purposes,  on  certain  terms  therein  set  out,  for  the  term  of 
five  years.     Subsequently,  and  while  the  contract  was  in 
existence,   with  the  concurrence    of  the  city,  Mrs.   Clark 
entered  into  negotiations  with  Dr.  W.  H.  Kendall  with  the 
intention  that  Dr.  Kendall  should  assume  the  contract  in 
her  place  and  stead,  and  these   negotiations   resulted   in 
producing  the  agreement  of  29th  December,  1894,  which 
contemplates  the  retirement  of  Mrs.  Clark  from  her  contract 
Judgment    Qf  May,  1894,  and  the  making  of  a  new  contract  between 
BOLE,  CO.  J.  Vancouver  and  Dr.  Kendall,  the  purchase  money,  so  to 
speak,  or  pecuniary  consideration  being  $11,000.00,  to  be 
paid  to  Mrs.  Clark  by  Dr.  Kendall.     Of  this  sum  $5,000.00 
was  to  be  paid  down  in  cash  and  the  balance,  $6,000.00,  was 
to  be  paid  Mrs.  Clark  at  the  rate  of  twenty  cents  for  every 
cubic  yard  of  rock  as  delivered  and  paid  for  by  the  said 
Corporation,  in  cash,  under  the  terms  of  the  contemplated 
rock    contract    between   Dr.   Kendall    and    the   city,   and 
engineer's  report  of  quantities.     This  agreement  also  pro- 
vides that  in  default  of  making  this  payment  of  the  balance 
($6,000.00)  in  the  manner  already   mentioned,   then    Dr. 
Kendall   thereby  authorises    the   city   to   pay  Mrs.  Clark 
the  said  sum  of  twenty  cents  per  cubic  yard  **  and  in  case 
of  such  an  event  happening  "  thereby  assigns  to  said  Mrs. 
Clark    a    sufficient    proportion   of  the   monies   owing   or 
accruing  due  to  him  under  the  said  contract  as  security 
therefor.     This  agreement  also  contains  a  covenant  on  the 
part  of  Dr.  Kendall  to  pay  Mrs.  Clark  this  $6,000.00  with 
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interest  in  any  event,  whether  he  carries  out  his  contract  or  ^o^^t  co.  j. 
not,  or  forfeits  same,  but  provides  that  in  case  he  does  carry       1896. 
out    his    contemplated    contract   with  the   city,   then  the    Jan.  27. 
$6,000.00  to  be  paid  at  the  rate  of  twenty  cents  per  cubic  supremecourt 
yard  as  delivered    to  and  paid  for  by   the   city.      By  this  mccreiqht,  j. 
agreement  Mrs.   Clark  releases    the   city   from  any   claim  walkem,  j. 
she  has  against  the  city  under  her  contract.     It  appears   March  16. 


that  $5,000.00  cash  was  paid,  and  some  payments  made  on      qlark 
account  of  the  balance.      Accordingly,  on  17th  January,    ^   ^• 
1895,  we  find  Dr.  Kendall  entering  into  a  new  contract 
with  the  city,  reciting  the  history  of   the  Clark  contract, 
that  both  contracting  parties  have  mutually  released  one 
another  and  that  the  former  contract  has  been  discharged. 
There  is  also  a  contract  of  even  date  between  Dr.  Kendall 
and   the  city   re   purchase  of  the  rock-crusher  and  other 
machinery  by  Dr.  Kendall  from  the  city,  and  this  contract 
(inter  alia)  provides  for  the  payment  for  these  articles  by 
certain  deduction  per  cubic  yard  of  rock  delivered  to  the  Judgment 
city.     It  also   appears   that  Miss    Kendall,  the  defendant,  bole,  co.j. 
lent  Dr.  Kendall  (her  nephew)  $5,000.00  in  December,  1894, 
or  January,  1895,  to  pay  Mrs.  Clark,  and  on  August  13th, 
1895,  to  secure  herself,  she  obtained  from  Dr.  Kendall  an 
absolute  assignment  of  all  money  due  or  coming  due  him 
under  the  contract  of  17th  January,  1895. 

Now  as  to  the  notices  given  the  City  of  Vancouver  of 
these  assignments,  Mr.  Clark  states  that  between  28th 
December,  1894,  and  1st  January,  1895,  he  told  the 
Chairman  of  the  Board  of  Works  all  about  the  agreement 
between  Mrs.  Clark  and  Dr.  Kendall.  At  a  committee 
meeting  being  held  about  the  city  consenting  to  the  assign- 
ment from  Mrs.  Clark  to  Dr.  Kendall,  he  says :  "  I  told  the 
Chairman  all  about  the  contract  save  the  amount.  I  told 
the  City  Solicitor."  The  written  notice  to  the  Council  was 
not  given  by  Mrs.  Clark  till  26th  August,  1895.  On  13th 
August,  1895,  Miss  Kendall  gave  the  City  Clerk,  Mr. 
McGuigan,  notice  in  writing  of  the  assignment  from  Dr. 
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BOLE,  GO.  J.  Kendall  to  her,  thus   the   question    of  priority   of   notice 

1896.       becomes  a  matter  of  importance  to  determine,  as  between 

Jan.  27.     the  plaintiff  and  defendant.     As  to  the  date  of  the  written 

suprkmecoubt  ^lotices  there  is  no  question,  the  dates  being  admitted,  and 

MiCREiaHT  J.  ^^  ^^^^^  were  the  only  question  to  decide  the  matter  might 

WALKEM,  J.  be  readily  disposed  of  in  favour  of  the  defendant,  as  the 

March  16.   earlier  notice  would  give  priority  to  the  second  assignment, 

^[^      In  re  Freshfield's  Trust,  11  Ch.  D.  198;  but  for  plaintiff, 

*'•  Mrs.  Clark,  it  is  alleged  that  prior  notice  was  given  of  the 

J\.  BN  DA  lilt 

assignment  by  virtue  of  the  verbal  communication  made 
bv  Mrs.  Clark  to  the  Chairman  of  the  Board  of  Works  and 
the  City  Solicitor,  in  December,  1894,  or  January,  1895. 
Assuming  for  a  moment  that  the  attention  of  the  Board  of 
Works  was  specially  called  to  the  assignment  clause  in  the 
Clark-Kendall  agreement  of  29th  December,  1894,  although 
this  has  not  been  clearly  proved,  still  to  my  mind  something 
more  is  necessary  to  give  this  notice  effect,  i.e.,  it  must  be 
Judgment  given  to  the  proper  person  entitled  to  get  notice,  and  I  am 
BOLE,  CO.  J.  not  prepared  to  hold  that  the  Chairman  of  the  Board  of 
Works  or  the  City  Solicitor  are  either  of  them  the  proper 
channels  through  which  to  give  such  a  notice  to  the  Corpo- 
ration. I  know  of  no  authority  in  this  direction  with 
respect  to  the  Board  of  Works  or  its  chairman,  and  Saffron 
Walden  Btiilding  Society  v.  Rayner,  49  L.J.  Ch.  465,  is  a 
distinct  authority  the  other  way  so  far  as  regards  the  City 
Solicitor,  more  especially  as  there  was  no  suggestion  the 
City  Solicitor  communicated  any  such  alleged  notice  to  the 
Corporation,  and  there  is  no  evidence  that  the  Corporation 
received  any  notice  of  the  Clark-Kendall  assignment  till 
26th  August,  1895,  save  as  already  stated.  It  is  also  alleged 
that  Miss  Kendall  had  notice  of  this  first  assignment  before 
13th  August,  1895,  and  the  fact  that  the  Clark-Kendall 
agreement  was  in  her  house,  although  it  does  not  appear  it 
was  then  executed,  is  relied  on  in  that  direction.  Miss 
Kendall  positively  says  she  knew  nothing  of  the  assignment 
or  the  contents  of  the  deed,   that  she  first  heard  of  the 
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assignment  on  12th  December,  1895.     I  can   see  no  valid  bole,  co.  j. 
reason  for  doubting  her  statements.     Furthermore,   even       1896. 
were  the  deed  executed  there  was  no  duty  then  cast  upon     Jan.  27. 
her  to  read  it  or  make  herself  conversant  with  its  contents,  suprbmecourt 
and  lier  action  in  taking  no  steps  in  securing  herself  and  mccmight  j 
giving  notice  till  nearly  eight  months  after  the  agreement  walkem,  j. 
was  entered  into  between  Mrs.  Clark  and  Dr.  Kendall  seems   March  16. 
inconsistent   with   the   theory   of    her    knowledge   of   the      olark 
assignment,  and  I  am  of  opinion  that  there  is  no  evidence  *• 

JV.KNDALL 

to  shew  or  warrant  me  in  inferring  that  Miss  Kendall  had 
notice  or  knowledge  of  the  assignment  to  Mrs.  Clark  when 
she  on  the  13th  August  gave  notice  to  Vancouver. 

With  reference  to  the  alleged  constructive  notice  to  Miss 
Kendall  through  Mr.  C.  B,  Macneill  as  one  of  the  firm  of 
solicitors  employed  by  Miss  Kendall  as  occasion  required 
to  do  her  business,  and  who  drew  that  agreement  of  29th 
December,  1894  (under  instructions  from  Dr.  Kendall,  but 
without  any  reference  to  or  instructions  from  Miss  Kendall),  Judgment 
and  that  as  he  knew  of  the  assignment  he  was  bound  to  bole,  oo.  j. 
communicate  his  knowledge  to  Miss  Kendall,  and  that  Miss 
Kendall  was  bound  by  his  knowledge.  The  answer  to  that 
is,  in  my  opinion,  obvious,  for  while  notice  to  the  agent  is 
notice  to  the  principal,  the  solicitor  cannot  stand  in  the 
place  of  the  principal  until  the  relation  of  principal  and 
agent  is  constituted,  for  as  to  all  the  information  he  had 
previously  acquired,  the  principal  is  a  mere  stranger, 
Mountford  v.  Scott,  18  R.R.  189,  193,  and  Re  Brown's  Trust, 
5  L.R.  Eq.  88.  In  December,  1894,  no  such  relation  as 
that  of  principal  and  agent  appears  to  have  existed  between 
Miss  Kendall  and  Mr.  C.  fi.  Macneill,  nor  do  I  think  the 
details  of  the  contract  of  29th  December,  1894,  were  present 
to  his  mind  when  he  prepared  in  August,  1895,  the  assign- 
ment from  Dr.  Kendall  to  Miss  Kendall.  Nearly  eight 
months  had  elapsed  in  the  meantime,  and  there  was  no 
special  reason  given  why  he  should  remember  all  the 
clauses  of  that  agreement,  and  any  notice  Mr.  Macneill  had 
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BOLB,  CO.  J.  of  the  assignment  was  not  received  as  Miss  Kendall's  agent. 
1896.  While  he  was  concerned  for  her  in  the  course  of  this  trans- 
Jan.  27.  action,  it  must  be  borne  in  mind  that  Mr.  Macneill  or  his 
supRKMECouRT  ^^^^  ^^^  ^^  gcncral  retainer  from  Miss  Kendall,  but  only 
mccreight,  j.  fl-cted  from  time  to  time  under  specific  instructions  in  each 

WALKEM,  J.  instance  as  required.    Moreover,  a  solicitor  is  not  a  standing 

March  16.  agent  for  his  client  to  receive  mercantile  notices  in  respect 
Olark      ^^  mercantile  business,  Tate  v.  Hyslop,  54  L.J.Q.B.  594. 

K  s'  LL  ''■  ^^  ^^*  think  Mr.  Macneill,  although  Miss  Kendall's 
solicitor,  was  her  agent  to  receive  notice  of  incumbrances, 
nor  that  either  of  these  so-called  notices  was  such  as  would 
give  priority  to  the  plaintiff,  or  prevent  a  subsequent 
assignee  who  gave  direct  notice,  from  obtaining  priority 
over  her.  The  onus  of  proving  the  notice  relied  on,  or  a 
state  of  circumstances  from  which  notice  will  be  inferred, 
lies  on  the  plaintiff,  see  In  re  Hall,  57  L.J.  Ch.  288,  291, 
and  I  do  not  think  she  has  done  so,  for  the  reasons  already 

Jud^ent    stated — either  as  to  actual  notice  or  constructive  notice; 

BOLE,  cx).  J.  and  Miss  Kendall,  being  unaware  of  the  previous  assign- 
ment, having  given  the  first  notice  to  the  Corporation  of 
her  assignment,  and  as  this  priority  of  notice  completed 
her  title,  Foster  v.  Cockerell,  3  CI.  &  F.  456 ;  Arden  v.  Arden, 
54  L.J.  Ch.  655,  658  ;  and  Wigram  v.  Buckley,  7  R.  469, 
471,  476,  478,  she  must,  in  my  opinion,  succeed  in  her 
contention,  and  I  so  find,  and  that  she  is  entitled  as  against 
the  plaintiff  to  the  money  paid  into  Court  herein  by  the 
City  of  Vancouver,  and  I  direct  judgment  be  entered 
accordingly  for  the  defendant  with  costs. 

Judgment  for  defendant 

The  plaintiff's  appeal  was  heard  before  McCreight  and 
Walkem,  JJ.,  on  14th  February,  1896. 
A.  H.  Macneill,  for  the  appeal. 
E.  P.  Davis,  Q.C,  contra.  Cur,  adv,  vult. 

Judgment  March  16th,  1896. 

mccbkight,  J.      McCreight,  J.  :    In  this  case  the  facts  as  appear  from 
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the  judgment  of   the  County  Court  Judge,   and  which  I  bole,  co.  j. 
gather,  except  as  regards  the  question  of  notice,  are  not       1896. 
disputed,   indicate  that  Mrs.   Clark,  the  plaintiff,  on  29th     Jan.  27. 
May,  1894,  entered  into  a  contract  with  Vancouver  City  to  sitobmkcoubt 
supply  crushed  rock  for  road-making  purposes  on  certain  mccrkight.  j. 
terms  therein  set  out,  for  the  term  of  five  years ;   subse-  walkbm,  j. 
quently,  and  while  the  contract  was  in  existence,  with  the  March  16. 
concurrence  of  the  city,  Mrs.  Clark  entered  into  negotiations      clark 

with  Dr.  Kendall,  with  the  intention  that  Dr.  Kendall  should    ,,  *• 

Kendall 

assume  the  contract  in  her  place,  and  these  negotiations 
resulted  in  an  agreement  of  29th  December,  1894,  contem- 
plating the  retirement  of  Mrs.  Clark  from  her  said  contract 
of  May,  1894,  and  the  making  of  a  new  contract  between 
the  city  and  Dr.  Kendall,  substantially  to  the  same  effect 
as  that  between  the  city  and  Mrs.  Clark. 

The  main  consideration  of  this  transfer,  or  in  reality 
substitution  by  agreement  of  Dr.  Kendall  for  Mrs.  Clark, 
was  $11,000.00,  to  be  paid  to  Mrs.  Clark  by  Dr.  Kendall,  Judgment 
and  of  this  sum  $5,000.00  was  to  be  paid  in  cash  and  the  acccrhoht.  j. 
balance,  $6,000.00,  was  to  be  paid  to  Mrs.  Clark,  as  follows, 
i.e.,  "  twenty  cents  for  every  cubic  yard  of  rock  delivered 
and  paid  for  by  the  said  Corporation,  in  cash,  under  the 
terms  of  the  said  contract  between  the  party  of  the  second 
part  (i.e.  Dr.  Kendall)  and  the  said  Corporation,  on  the 
basis  of  the  City  Engineer's  reports  of  quantities,  until  the 
whole  of  the  said  sum  of  $6,000.00  is  fully  paid  and  satisfied." 
There  seems  to  have  been  a  further  provision,  as  follows  : 
"  And  it  is  hereby  agreed  that  should  the  party  of  the 
second  part  (Dr.  Kendall)  make  default  in  payment  of  the 
said  balance  as  set  out  in  the  preceding  clause,  then  the 
party  of  the  second  part  (Dr.  Kendall)  hereby  authorizes 
the  Corporation  of  the  City  of  Vancouver  to  pay  to  the 
party  of  the  first  part  (Mrs.  Clark)  the  said  sum  of  twenty 
cents  per  cubic  yard  as  aforesaid." 

The  city  were  to  pay  $1.22  per  cubic  yard  for  the  crushed 
rock,  by  the  first  contract,  to  Mrs.  Clark,  and  under  the 
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HOLE,  CO.  J.  second   or  substituted   eontract  tlie   same   amount   to    Dr. 

J896.       Kendall,  as  I  understand  the  transaction. 

Jan.  27.         These  provisions  of  the  contract  between  Mrs.  Clark  and 

supremecourt  ^^-  Kendall  seem  to  me  to  create  a  trust  between  him  and 

Mcci^KioifT,  J  ^^^^*  Clark  in  respect  of  the  twenty  cents  per  cubic  yard 

WALKEM,  J.  payable  out  of  the  $1.22  per  yard  when  and  as  the  same 

March  16.   should  be  paid  by  the  city  to  Dr.  Kendall,  and  for  this  I 

Clark      ^'*®  Oregory  v.  Williams,  17  Revised  Reports,  136,  explained 

^'         in  Re  Empress  Engineering  Company,  16  Ch.  D.  129  (C.A.), 

ivBNDALL  ,  .  ■»  r 

and  see  Re  Flavell,  25  Ch.  D.  (C.A).  This  seems  to  give  Mrs. 
Clark  an  equity  to  the  fund  which  nothing  has  occurred  to 
displace,  and  I  think  Miss  Kendall  has  not  an  equal  equity, 
certainly  none  by  reason  merely  of  an  advance  made  in 
January,  1895,  of  $5,000.00  to  Dr.  Kendall,  quite  irrespective 
of  the  present  security  and  an  assignment  made  only  in 
August,  1895,  to  secure  such  advance.  I  will  only  refer  to 
Ward  V.  Buncombe  (1893),  A.G.  391,  and  Lord  Cairns' 
Judgment  observations  therein  quoted  by  Lord  Macnaghten,  that 
McCREiGHT,  J.  "  in  order  to  take  away  any  pre-existing  admitted  equitable 
title,  that  which  is  relied  upon  for  such  a  purpose  must  be 
shewn  and  proved  by  those  upon  whom  the  burden  to  shew 
and  prove  it  lies,  and  that  it  must  amount  to  something 
tangible  and  distinct,"  etc.  Nor  do  I  see  that  Mrs.  Clark  is 
affected  by  the  circumstance  that  the  city  by  arrangement 
with  Dr.  Kendall  have  a  set-off  against  him  for  machinery. 
The  real  question  is  whether  Mrs.  Clark  has  a  better  claim 
than  Miss  Kendall  to  the  $538.22,  for  she  would  also  be 
affected  by  that  set-off,  if  any,  and  I  understand  the  city 
w4sh  to  pay  that  sum  to  whomsoever  is  entitled  to  receive 
it.  Mrs.  Clark's  case  might  be  rested  on  the  above  doctrine 
and  cases,  but  I  further  think  she  has  the  better  equity 
through  Miss  Kendall  having  "  constructive  notice  "  of  the 
Clark-Kendall  agreement  both  personally  and  through  her 
counsel,  Mr.  C  B.  Macneill.  It  seems  to  have  been  assumed 
that  because  "  Miss  Kendall  positively  says  she  knew 
nothing  of  the  assignment  or  of  the  contents  of  the  deed, 
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i.e.   the  Clark-Kendall  deed,  and  the  County  Court  Judge  bole,  cq.  j. 
sees  no  valid  reason  for  doubting  her  statements/'  (and  of       1896. 
course  I  accept  his  findings)  that  she  was  therefore  not     Jan.  27. 
affected   with    "constructive   notice,"  but  I   must  observe  suprkmecoubt 
that  the  doctrine  of  "  constructive  notice  "  pre-supposes  the  mccreight,  j. 
absence  of  the  express  notice,  or  at  all  events  a  failure  to  walkbm,  j. 
prove  it,  if  there  is  express  notice  cadit  questio  as  to  that  which   March  16. 
is  merely  constructive  notice.    In  her  evidence  she  says  her      olark 
nephew,  Dr.  Kendall,  was  paying  a  **  royalty,"  and  to  the    Y.KmkiA. 
question,  "  There  was  also  to  be  a  royalty  paid  to  Mrs. 
Clark  in  addition  to  the  $5,000.00  ?"  she  answered  ''  Yes," 
and  to  another  question,  **  Well,  all  I  understood  was  the 
royalty  was  to  be  paid." 

In  answer  to  a  question  she  corrects  the  Court  by  saying 
that  the  twenty  cents  was  not  in  addition  to  the  $11,000.00  ; 
and  to  another  question,  "  The  $11,000.00  was  made  up  of 
the  $5,000.00  in  cash  which  you  advanced  him  ?  "  "  Yes," 
"  And  $6,000.00,  to  be  paid  at  the  rate  of  twenty  cents  for  Judgment 
every  cubic  yard  of  rock  that  was  delivered."  mccreight,  j. 

To  the  questions  by  the  Court :  "  I  think  the  only  thing 
that  we  have  done,  as  far  as  I  understand  it,  is  this  :  The 
purchase  money  was  to  be  $11,000.00,  $5,000.00  in  cash, 
and  the  other  $6,000.00  to  be  made  up  as  follows :  *  and 
the  balance  or  sum  of  $6,000.00  to  be  paid  to  the  party  of 
the  first  part  as  follows  :  twenty  cents  for  every  cubic  yard 
of  rock  as  delivered  and  paid  for  by  the  said  Corporation 
in  cash,  under  the  terms  of  the  said  contract  between  the 
party  of  the  second  part  and  the  said  Corporation,  and  on 
the  basis  of  the  City  Engineer's  reports  of  quantities,  until 
the  whole  of  the  said  sum  of  $6,000.00  is  fully  paid  and 
satisfied.'  We  will  call  it  royalty — but  that  is  not  exactly 
the  word — of  twenty  cents  per  cubic  yard,  amounting  to 
$6,000.00,  that  was  to  be  paid  in  addition  to  the  $5,000.00 
cash  ?  You  understand  that.  Miss  Kendall  ?  "  She  an- 
swered "  Yes."  To  a  question  by  Mr.  A.  H.  Macneill — "  Then 
how  was  Mrs.  Clark  to  collect  this  twenty  cents  a  yard  ?  " 
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BOLE,  CO.  J.  she  replied,  "  Well,  I  know  nothing  about  that ;  it  was  not 

1896.       my  business.''     And  in  reply  to  another  question,  she  said 

Jan.  27.     that  she  knew  that  an  agreement  had  been  drawn  up  and 

sununucouBT  signed  between   her  nephew,  etc.      She  didn't  know  why 

MocuEioHT  J.  ^^®^  nephew  left  her  a  copy  of  the  agreement.     It  was  at 

WALKEM,  J.  one  time  in  the  house,  about  the  time  it  was  drawn  up. 

March  16.   When  asked  '*  How  do  you  know  it  was  this  agreement?" 

Q^^^^      she  replied,  "  Because  he  told  me  it  was.     He  told  me  I 

«•         could  read  it  if  I  liked." 
Kjemdall 

Now,  in  the  very  well  known  judgment  of  Vice-Chancellor 
WiGRAM,  in  Joned  v.  Smith,  1  Hare,  55,  he  speaks  of  cases 
of  constructive  notice  "  in  which  the  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was  in  fact 
charged,  encumbered,  or  in  some  way  affected,  and  the 
Court  has  thereupon  bound  him  with  constructive  notice 
of  facts  and  instructions  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  charge,  incumbrance 
Judgment  or  other  circumstances  affecting  the  property,  of  which  he 
mocbbioht,  j.  ^^^  actual  notice."  Now  this  evidence  of  Miss  Kendall 
herself  leaves  no  doubt  that  she  knew  that  the  "  royalty," 
as  she  again  and  again  calls  it,  was  "  to  be  paid  to  Mrs. 
Clark,"  and  that  any  assignment  she  might  take  or  took  of 
the  monies  which  Dr.  Kendall  might  become  entitled  to 
receive  under  the  contract  with  the  city  should,  having 
regard  to  the  rights  of  Mrs.  Clark,  be  in  equity  subject 
thereto.  Whether  she  read  the  instrument  or  not,  of 
December,  1894,  she  was  bound  to  read  it,  and  she  must  be 
taken  to  have  constructive  notice  of  its  contents,  with  the 
same  responsibilities  as  if  she  had  actually  read  it.  She 
seems  to  me,  therefore,  to  have  had  constructive  notice  of 
the  Clark-Kendall  agreement  and  herself  to  be  bound  to 
pay  the  '*  royalty"  to  Mrs.  Clark,  or  at  least  that  Mrs. 
Clark  has  the  better  equity  to  the  money  in  question  ;  upon 
any  view  of  the  matter  Miss  Kendall  seems  also  to  have 
constructive  notice  through  her  counsel,  Mr.  MdcneilL 
I   may   say   that  in    preparing  the   assignment  of   Dr. 
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Kendall  to  Miss  Kendall,  of  August,  1895,  his  duty  was  to  bolk,  co.  j. 
peruse  carefully   all  the  antecedent  instruments,  and  the       1896. 
Clark-Kendall  agreement  as  one  of  them.     It  is  true  that    Jan.  27. 
at  the  commencement   of  his  evidence  he,  Mr.  Macneill,  supEwncoum' 
does  not  seem  to  have  a  clear  recollection  on  the  subject,  but  mccmhoht,  j. 
he  says  "  at  the  time  the  agreement  was  drawn  between  walkbm,  j. 
Mrs.  Clark  and  Dr.  Kendall  our  firm  was  not  acting  in  any   March  16. 
way  for  Miss  Kendall,  and  we  were  not  asked  to  act  for      clI^k 
Miss  Kendall  until  some  time  in  August ;  that  is,  as  far  as    ^  *'• 
I  am  aware,  I  did  not  give  Miss  Kendall  any  notice  of  any 
prior  assignment,  and  she  had  none,  as  far  as  I  am  aware 
of,  from  any  member  of  our  firm,  further  than  that  the 
assignment — the  agreement  rather — executed  by  Mrs.  Clark 
with  Dr.  Kendall  has  been  in  my  possession  and  possession 
of   the  firm  ever  since  the  day  it  was  executed  (Decem- 
ber, 1894,  or  July  1895),  that   is  the  Doctor's  copy  of  it. 
After  the  draft  was  prepared  by  me  he  took  it  away  and  it 
was  away  for  a  day  or  so.     Our  firm  holds   no  general  J^dgnient 
retainer  for  Miss  Kendall ;  when  she  wishes  us  to  act  in  mccbkioht,  j. 
any  particular  matter  she  gives  us  instructions  to  act  in 
that  matter,  that  is  all." 

I  gather  from  this  full  and  frank  statement  that  the 
Clark-Kendall  agreement  was  at  all  events  present  to  the 
mind  of  her  counsel,  as  it  ought  to  have  been  during  his 
preparation  of  the  assignment  to  Miss  Kendall  in  August, 
1895,  from  Dr.  Kendall.  This  of  course  implies  express 
notice  to  him  on  that  occasion,  but  even  if  only  constructive 
notice  through  him,  notice  must  be  imputed  to  Miss 
Kendall  quite  apart  from  anything  which  took  place  at  the 
beginning  of  the  same  year,  or  at  the  end  of  1894.  I  think, 
therefore,  that  either  on  the  doctrine  of  Gregory  v.  Williams, 
17  R.R.  136,  and  In  re  Empress  Engineering  Company,  16 
Ch.  D.  125  (C.A.),  and  Re  Flavell,25  Ch.  D.  89  (C.A.),  or  on 
the  doctrine  of  constructive  notice  to  Miss  Kendall  herself, 
or  to  her  counsel  Mr.  Macneill,  in  August,  1895,  to  be 
imputed  to  her  through  him,  that  Mrs.  Clark  has  a  better 
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B«)LE,  CO.  J.  claim    to    the     fund     than     Miss     Kendall.       The    case 

1^.       of   Foster   v.    Cockerell,    9   Bligh     N.S.     332,    3    CI.    &    F. 

Jan.  27.     456,  relied  upon  by  Mr.   Davis,  seems,  according  to  the 

suprembcourt  ftbove  doctrines,  to  have  but  little  application.     I  think  the 

mccrbiqht,  j.  decision  of  the  County  Court  Judge  should  be  reversed  with 

WALKEM,  J.  costs  and  judgment  entered  for  Mrs.  Clark,  with  costs  of 

March  16.   appeal. 

Clark  Walkem,  J.  :    The   plaintiff,    Mrs.    Clark,  contracted  in 

Vm 

Kendall  May,  1894,  with  the  Corporation  of  the  City  of  Vancouver 
to  supply  it  at  a  certain  price  with  crushed  rock  for  street 
purposes,  for  a  period  of  five  years.  On  29th  December 
following  she  relinquished  her  interest  in  the  contract  in 
favour  of  Dr.  Kendall,  under  a  prior  arrangement,  which 
was  carried  out,  that  she  should  be  released  by  the  Corpo- 
ration from  the  contract,  and  a  fresh  one  of  similar  import 
formally  entered   into  between   the   Corporation    and  Dr. 

Kendall.      A   considerable   sum    of    money   having   been. 
Judgment 

of         admittedly,  earned  by  Dr.  Kendall  under  the  new  contract, 

WAI  KBM     J 

*  '  the  plaintiff  claims  to  be  entitled  to  it  under  her  agreement 
of  29th  December  with  Dr.  Kendall ;  and  the  defendant, 
Miss  Kendall,  also  claims  it  under  an  assignment  to  her 
from  Dr.  Kendall,  executed  in  August,  1895,  of  all  his 
earnings  under  the  contract  mentioned.  Mrs.  Clark^s 
document  is  thus  the  earlier  of  the  two  by  some  eight 
months.  After  reciting  that  she  had  agreed  to  assign  some 
plant  and  all  her  interest  in  what  may  be  called  the  old 
contract  to  Dr.  Kendall,  and  to  release  the  Corporation,  in 
order  that  the  new  contract  might  be  entered  into  between 
the  city  and  Dr.  Kendall,  the  document  proceeds  to  state 
the  consideration  in  the  following  words  :  *'The  said  party 
of  the  second  part  (Dr.  Kendall)  agrees  to  pay  the  said 
party  of  the  first  part  (Mrs.  Clark)  the  sum  of  $11,000.00, 
as  follows :  $5,000.00  in  cash  on  receiving  from  the  said 
Corporation  the  contract  for  supplying  the  said  crushed 
rock,  which  is  to  be  entered  into  in  lieu  of  the  contract  now 
held  by  the  party  of  the  first  part  (Mrs.  Clark),  and  the 
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balance  or  sum  of  $6,000.00,  to  be  paid  to  her  as  follows  :  bole,  co.  j. 
*•  Twenty  cents  for  every  cubic  yard  of  rock  as  delivered  and       1896. 
paid  for  by  the  said  Corporation  in  cash,  under  the  terms     Jan.  27. 
of  the  said  contract  between  the  party  of  the  second  part  suprkmecourt 
(Dr.  Kendall)  and  the  said  Corporation,  on  the  basis  of  the  mcceeioht,  j. 
City  Engineer's  reports  of  quantities,  until  the  whole  of  the  walkem,  j. 
said  sum  of  $6,000.00  is  fully  paid  and  satisfied.**     It  will   March  16. 
be  observed  from  this  that  as  to  the  balance  of  $6,000.00,      cl^m 
Dr.  Kendall  is  only  to  pay  it  at  the  rate  mentioned  provided         *• 
he  is  paid  by  the  Corporation  ;  or,   in  other  words,  if  the 
Corporation  fails,  or  for  any  reason  refuses  to  pay  him,  he 
is  not  to  be  called  upon  by  Mrs.  Clark  to  pay  her.     The 
price,  as  counsel  inform  us,  which  the  Corporation  agreed 
under  the  new  contract  to  pay  Dr.  Kendall  for  the  work  is 
the  same  as  that  which   Mrs.  Clark  was  to  have  received 
under  the  contract  which  she  relinquished,   viz.,  $1.22  per 
cubic  yard  ;  so  that  Dr.  Kendall  and  Mrs.  Clark  must,  at 
least,  have  understood  and  intended  by  their  agreement  of  Judgment 
29th  December,  and  such  in  my  opinion  is  the  meaning  of  walkem,  j. 
that  document ;  it  was  in  substance  that  Mrs.  Clark  was  to 
be  entitled  to  a  share  in  Dr.  Kendall's  earnings  under  his 
contract  with  the  Corporation  to  the  extent  of  twenty  cents 
out  of  each  sum  of  $1.22  paid.     A  trust  in  respect  of  Mrs. 
Clark's  proportion  was  thus  created  in  her  favour,  and  the 
case  consequently  comes  within  Gregory  v.  Williams,  3  Mer. 
582,  17  R.R.  136.    It  might  be  contended  that  as  the  amount 
of  money  now  in  question  never  actually  reached  Dr.  Ken- 
dall's hands  but  was  paid  into  Court  to  abide  the  result  of 
this  action,  no  such  trusteeship  on  his  part  has  been  created  ; 
but  the  money  was  so  paid  in  by  order  of  the  Court  appealed 
from  as  being  money  admittedly  due,  in  the  first  instance, 
by  the  Corporation  to  Dr.  Kendall,  or,  in  other  words,  as 
being  money  earned  by  him.    As  I  understand  the  accounts 
between  Dr.  Kendall  and  Mrs.  Clark,  the  sum  in  Court,  if 
not  more,  is  due  to  her  as  her  proportion  of  what  he  has 
earned  and  received  under  his  contract. 
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BOLE,  CO.  J.       In  ray  opinion  Mrs.  Clark  is  entitled  to  that  sura  as  being 

1896.       part  of  a  particular  fund  out  of  which,  according  to  the 

Jan.  27.     agreeraent  of  29th  Deceraber,  she  was  to  be  paid.     I  think 

upRKMscouRT  that  this  is  so  clearly  the  case  that  there  is  no  occasion  to 

McCRnoHT,  J.  discuss  the   other   points   that  have   been   argued.      The 

wALKEM,  J.  appeal   therefore   should   be   allowed,    and    the   judgraent 

March  16.  appealed   frora    reversed,  and    judgraent   entered   for  the 

Glabk      plaintiff  for  the  amount  in  dispute,  with  the  costs  of  this 

^  ^'         Court  and  of  the  action. 

Appeal  allowed. 


DIVISIONAL      GUICHON  V.  THE  FISHERMEN'S  CANNERY  CO. 

COURT. 

Practice — Discovery — Pleading — Estoppel — Particularity  required — Rule  158. 

1896. 

Defendants,  in  answer  to  an  action  for  trespass  to  land  by  erecting 

March  16.  ^^  building  thereon,  set  up  in  their  statement  of  defence  that  the 

GuiciioN  erection  was  upon  land  on  defendants'  side  of  boundaries  fixed  by 

r.  agreement  between  the  parties,  and  also  that  the  plaintiff  was 

h  iBHBRMKN  s         estopped  by  his  conduct  and  representations  from  denying  that  the 

^  ^  '        *^         boundaries  were  as  claimed  by  the  defendants. 

Held,  by  the  Divisional  Court  (Davie,  C.J.,  and  Drake,  J.) :  That  the 
specific  acts  and  conduct  causing  the  alleged  belief  relied  on  as  an 
estoppel,  must  be  pleaded,  and  that  particulars  under  the  general 
allegation  were  properly  ordered. 
The  mere  fact  that  particulars  will  necessarily  disclose  the  names  of 
witnesses  is  no  objection  if  the  party  is  otherwise  entitled  to  them 

Appeal  by  the  defendant  Company  to  the  Divisional 
Court  from  an  order  for  particulars  under  the  statement  of 
Statement,  defence  made  by  W.  N.  Bole,  Esq.,  sitting  as  local  Judge 
of  the  Supreme  Court.  The  action  was  for  trespass  to  land 
by  erecting  a  building  thereon.  The  statement  of  defence 
alleged  :      "  (3)  The  defendants  further  say  that  before  the 
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defendants     erected    the   said    building,    the    boundaries  ^^court.^^ 
between  the  plaintiff's  and  defendants'  lots  were  fixed  by       ^ZT 
agreement  between  the  plaintiff  and  the  defendants,  and  the  ;^^^.jj  jg 

defendants  thereupon,  on  the  faith  of  the  said  agreement, 

and  also  under  the  belief  caused  by  the  representations  and         v. 
conduct  of  the  plaintiff  that  the  said  boundaries  were  the  ^ishermkn'b 

'^  ,  Oannbry  Oo 

true  boundaries  between  the  plaintiff's  and  defendants'  lots, 
erected  the  said  building  at  great  expense  upon  the  defend- 
ants' lands  up  to  and  wholly  within  the  said  boundaries, 
and  that  the  plaintiff  is  estopped  from  claiming  any  land 
covered  by  the  said  buildings,  and  from  denying  that  the 
said  boundaries  are  the  true  boundaries  between  the  plain- 
tiff's and  defendants'  lots."  The  order,  made  upon  sum- 
mons, was  for  the  defendants  to  deliver  particulars,  stating  :  Statement. 
**  (1)  Whether  the  said  agreement  is  verbal  or  written.  (2) 
The  date  and  terms  of  the  said  alleged  agreement.  (3) 
The  names  of  the  parties  between  whom  the  said  alleged 
agreement  was  made.  (4)  The  place  and  occasion  where 
such  alleged  agreement  was  entered  into,  and  also  an 
account  of  the  representations  and  conduct  of  the  plaintiff 
mentioned  in  the  said  third  paragraph,  specifying  the  same 
with  particulars  of  time,  place  and  circumstances. 

The  defendants  appealed  from  this  order  to  the  Divisional 
Court,  and  the  appeal  was  argued  on  the  27th  February  and 
16th  March,  1896,  before  Davie,  C.J.,  and  Drake,  J. 

Oordon  Hunter,  for  the  appeal,  cited  :     Briton  Medical  & 
General  Life  Association  v.  Whinney,  59  L.T.N.S.  888  ;  Tem-   Argument. 
perton  v.  Russel,  9  T.L.R.   322  ;   Winnett  v.  Appelbe,  16  P.R. 
57 ;  Queen  Victoria  Niagara   Falls  Park    Commissioners  v. 
Howard,  et  al,  13  P.R.  14  ;  Cave  v.  Towe,  54  L.T.N.S.  515. 

Robert  Cassidy  and  Alexander  Henderson,  contra. 

Cur.  adv,  vult. 

m 

March  16th,  1896.  Judgment 

Drake,  J.:    The  defendants  in  the  third  paragraph  of    dbam  j. 
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^^c^RT.^^  their  defence  say  that  the  boundaries  between  the  plaintiff's 
^^       and  defendants'  lots   were  fixed  by  agreement  between  the 

March 'le.    P»^ti««- 
This  is  a  material  fact,  and  it  is  proper  if  the  defendants 

v.  rely  on  it  to  plead  it  as  they  have  done  under  our  Rule  158. 

FisHKRMEN's  rpj^^  ^^^^^  appealed  from    has   been  made  by  His  Honour 
Cannery  Co  ^'^  "^ 

Judge  Bole,  that  the  defendants  should  furnish  particulars 
of  time,  place  and  circumstances  of  this  agreement,  and 
this  I  think  is  a  proper  order,  but  Mr.  Hunter  now  alleges 
that  this  agreement  which  he  has  set  up  is  not  an  agree- 
ment at  all,  but  arises  from  some  undisclosed  act  of  the 
plaintiff,  from  which  what  he  calls  a  conventional  agree- 
ment can  be  deduced.  If  this  is  correct,  then  there  is  a 
failure  to  comply  with  the  above  rule,  as  the  act  should  be 
set  out,  and  not  having  been  set  out,  the  plaintiff  is  entitled 
to  the  particulars  asked. 
Judgment  ^^'^®  defendants  further  allege  that  under  the  belief  caused 
of  by  the  representations  and  conduct  of  the  plaintiff  that  the 
said  boundaries  were  the  true  boundaries,  the  defendants 
did  certain  things. 

The  order  requires  the  defendants  to  furnish  an  account 
of  the  representations  and  conduct  of  tlie  plaintiff,  with 
particulars  of  the  time,  place  and  circumstance.  It  appears 
to  me  that  tlie  representations  constitute  facts  of  whicii  the 
plaintiff  is  entitled  to  be  informed,  in  order  to  know  what 
to  be  prepared  to  meet  at  the  trial.  With  regard  to  the 
conduct  of  the  plaintiff,  which  caused  the  defendants'  belief 
that  the  boundaries  alleged  were  the  true  boundaries,  this 
also  falls  within  the  class  of  facts  required  to  be  pleaded. 
It  may  be  that  the  names  of  witnesses  would  have  to  be 
given,  but  if  the  plaintiff  is  entitled  to  particulars,  the 
mere  fact  that  names  of  witnesses  will  appear  is  not  suffi- 
cient to  prevent  the  order  being  made.  On  this  point  Lord 
EsiiER  ssivSy  ill Zierenberg  v.  Laftouc Acre  (1893),  2Q.B.D.  183  : 
'*  Whether  the  defendant  can  in  his  answer  give  any  reason- 
able  excuse  for  not  answering  as   to   some   of  the  matters 
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raised  is  a  question  we  do  not  go  into/'  and  this  is  the  way  ^^cotrt.^^ 

the  defendants'  objection  should  be  taken  in  this  affidavit,  j[7ir 

and  not  by  an  appeal  against  the  order.  March  16 
Bramwell,  L.J.,   in   Phillips  v.   Phillips,  4  Q.B.D.  130, 


says  that  when  the  pleading   is  vague   and  indefinite  an         ^^ 

amendment  should  be  ordered,  and  not  merely  particulars,  ^shermen'b 

.  Cannery  Co 

The  object  of  particulars  is   that  the  parties  should  not 

be  taken  by  surprise  at  the  trial.  The  case  of  Spedding  v. 
Fitzpatrick,  38  Ch.  D.  410,  is  an  analogous  case.  The  action  was 
to  restrain  a  trespass  on  a  road.  The  defendants  pleaded 
it  was  a  highway,  and  they  were  ordered  to  amend 
their  defence  by  shewing  the  mode  in  which  it  became  a 
highway.  The  defendants  amended  by  alleging  a  dedica- 
tion by  the  plaintiff,  and  the  Court  of  Appeal  held  that  if  Judgment 
the  defendants  relied  on  any  specific  acts  of  dedication,  or  drake,  j. 
of  specific  declarations  of  intention  to  dedicate,  they  should 
set  out  the  nature  and  dates  of  those  acts  or  declarations, 
and  the  names  of  the  persons  by  whom  they  were  done  or 
made.  I  see  no  reason  why  the  defendants  here  should  not 
set  out  the  nature  and  dates  of  the  act  or  conduct  of  the 
plaintiff  by  which  the  alleged  estoppel  arose.  I  think  the 
appeal  should  be  dismissed  with  costs  to  plaintiff  in  cause. 

Davie,  C.J.,  concurred. 

Appeal  dismissed. 
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BOLB,  00.  J. 

:z::         the  meriden  brittania  go.  v.  bowell. 

1896. 
Jan.  15.      Asngnment  of  chose  in  action— Notice— C.S.B.C.  1888,  Cap.   19— Illegal 


BuFEKinCouBT         consideration. 


March  16.    P^r  Bole,  Co.  J. :     It  is  necessary  to  the  validity  of  an  assignment  in 

writing  of  a  chose  in  action  under  C.S.B.C.   1888,   Cap.  19,  that 


Mbridbn  express  notice  thereof   shall  have  been  given  to  the  debtor,  trustee 

15RITTANIA  ^^  other  f>er8on,  from  whom  the  assignor  would  have  been  entitled 

Com  p an y 

to  receive  or  claim  the  chose  in  action. 

BowBLL      Per  Walkem  and  McCbeioht,  JJ.,  on  appeal  (without  expressing  an 

opinion  on  the  other  point) :  That  the  assignment  in  question  was 
void  for  illegality,  it  appearing  that  it  was  made  in  considera- 
tion of  the  assignee  refraining  from  taking  criminal  proceedings 
against  the  assignor.  That,  as  the  question  of  illegality  was  not 
raised  on  the  pleadings,  a  new  trial  should  be  granted  on  payment  of 
costs,  to  give  the  assignee  an  opportunity  of  adducing  evidence 
to  contradict  the  illegality  of  the  consideration. 

Statement.  ApPEAL  from  the  following  judgment  of  Bole,  Co.  J.,  at 
the  trial : 

Bole,  Co.  J.:     The  action   herein  is  brought  to  recover 

the  price  of  certain  articles  alleged  to  have  been  sold  to  the 

defendants,  who  were  members  of  a  club.     The  parties  who 

supplied  the  articles  were  a  firm  doing  business  as  jewellers, 

Judgment    ^tc,  at   Vancouver,   named   Mason   &  Peterson,  but  who, 

«    «°L>  ,    before  action  was  brought,  assigned  for  the  benefit  of  their 

BOLE,  CO.  J.  o       »  D 

creditors  to  one  Mr.  McAlpine.  At  the  time  of  this  assign- 
ment, no  specific  claim  for  exemption  under  the  Homestead 
Act  was  made,  or  any  attempt  at  selection,  except  so  far  as 
it  could  be  contended  that  the  deed  of  19th  March  was  an 
exercise  of  that  option.  By  this  deed  of  19th  March, 
Mason  &   Peterson   attempted   to   assign   their  homestead 
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exemption  rights  to  plaintiff,  but  not  content  with  this,  they  bolb,  oo.  j. 
subsequently  procured   their   assignee,  without  any  refer-       1896. 
ence,  as  far  as  I  can  make   out,  to  the   other  creditors,  to     Jan.  15. 


make  an  assignment  of  the  Mason  &  Peterson  book  debts  bupwjmrcourt 
and  certain  articles,   with   respect  to   which   there  existed  March  16. 
liens  for  repairs,  and  the  residue  of  the  estate,  but  without  ~~ 

^  Mbriden 

any  list  or  particulars  thereof,  to   the   plaintiffs,  who  were   brtttania 
then  unsecured   creditors   of  Mason   &   Peterson,  and   by    Company 
virtue  of  this   document  the   plaintiffs   now   sue,  without      Bowbll 
having  given  any  notice  of  the  assignment  to  the  defend- 
ants.    It  is  unnecessary  at  present  on  the  motion  for  non- 
suit to  discuss  the  question  as  to  whether  this  assignment 
is,  under  all  the  circumstances,  a  nullity  or  not,  although  it 
is  unlikely  that  it  could  be   successfully    sustained,  nor  to 
express  an  opinion  as  to  whether   there  can  be  an  exemp- 
tion with  respect   to  partnership  property,  save  where  the 
same  is  clearly  divisible,  as  where   two   teamsters   form  a 
teaming  partnership,  each  man  working  his  own  team  for  judgment 
mutual  profit — although  the  weight  of  American  authority  bole  to.  j. 
seems  against  the  proposition — or  as  to  whether  book  debts 
are   properly  within   the  meaning   of    goods   and  chattels 
under  the  Homestead  Acts,  although  probably  they  are  not: 
Dundas  v.  Dutens,!  Ves.  196 — though  under  the  Bankruptcy 
Acts  they  would  be :     Colonial  Bank  v.    Whinney,   55  L.J. 
Oil.    590 — or  the   other   interesting   points    relied    on   by 
defendants,  as  it  seems  to  me  that  the  absence  of  notice  of 
the  assignment  sued  on  is  fatal  under  C.S.B.C!  1888,  Cap.  19, 
and  as  decided  in  Seear  v.  Lawson,  15  Ch.  D.  426,  Cap.  19; 
Wallts  V.  Smith,  51  L.J.  Ch.  577;  Davis  w,  James,  53  L.J.Ch. 
523;  Bickers  v.  Speight,  58  L.J.Q.B.42;  Tailby  v.  Official  Re- 
ceiver,  58  L.J.Q.B.  79  ;  Harding  v.  Harding,  17  Q.B.D.  445. 
As  notice  of  any  kind  was  not   averred   or  proved,  I  must 
give  effect  to  the  contention  of  the  defendants,  and  non-suit 
the  plaintiffs  with  costs. 

From    this    judgment    the   plaintiffs    appealed    to    the 
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BOLE,  00.  J.  Supreme  Court,  and  the   appeal  was   argued   before  Mc- 
1896.       Creight  and  Walkem,  J.J.,  on  14th  February,  1896. 

J^"'  ^^'        E.  V.  Bodwelly  for  the  appeal. 
BupRBM«couBT      Archer  Martin,  contra. 

March  16. 

March  16th,  1896. 


Brittania       Walkem,  J.:     This  is  an  appeal  from  a  non-suit  granted 

Company    ^y  jj^g  Honour  Judge   Bole,   in   the   Vancouver   County 

BowELL     Court  on  grounds  which  it  will  be  unnecessary  to  discuss 

as,  in  my  opinion,  the  action  is  not  maintainable,  owing  to 

its  being  founded  upon  an  illegal  agreement. 

The  plaintiffs'  case  in  substance  is  this  :  Mason  and 
Peterson,  a  firm  of  jewellers  in  Vancouver,  made  an  assign- 
ment in  January,  1895,  to  McAlpine,  for  the  benefit  of 
their  creditors,  of  whom  our  company  was  one.  In  March 
following  we  got  an  assignment  from  them  of  their  book 
debts,  they  having  claimed  them  as  an  exemption  under 
Judgment  the  Homestead  Act,  and  afterwards  had  the  assignment  in 
WALKEM  J.  effect  confirmed  by  McAlpine,  as  trustee  under  the  credi- 
tor's deed.  One  of  the  book  debts  is  the  debt  of  $137,  for 
which  the  defendants,  as  the  managing  committee  of  the 
Vancouver  Cycling  Club,  are  now  being  sued. 

Mason,  who  was  a  witness  at  the  trial  for  the  plaintiff 
Company,  after  stating  some  facts  in  proof  of  their  claim, 
gave  the  following  evidence  on  cross  and  re-examination  : 
"  I  never  claimed  my  homestead  exemption,  nor  selected 
any  goods  :  all  our  goods  were  at  the  time  of  the  assign- 
ment to  our  creditors  mortgaged  to  Peter  Larsen  ;  and  the 
goods  were  sold  thereunder.  Mr.  McNeill  thought  I  was 
entitled  to  an  exemption.  The  Company,  through  its  agent, 
Wylie,  asked  me  to  make  an  assignment  of  this  claim 
against  the  defendants.  I  said  I  thought  I  had  an  exemp- 
tion. He  asked  me  to  give  him  an  assignment  of  the  debt 
to  help  him  out,  as  his  firm,  the  plaintiffs,  blamed  him  for 
giving  us  credit.  Russell  and  Godfrey,  plaintiffs'  solicitors, 
drew    this    assignment   of    the   book   debts.      Wylie  had 
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threatened  criminal  proceedings  against  McAlpine,  Peter-  bole,  co.  j. 
son  and  I,  and  it  was  given  to  stop  those  criminal  proceed-       1896. 
ings.       Wylie    also    threatened   to   attack  our  homestead     Jan.  15. 
exemption.     The  contents  of  our  safe  disappeared  while  in  suprembcourt 
custody  of  the  sheriff,  and  the  threats  arose  out  of  that,  as   March"  16 

Wylie  said  he  was  going  to  find  out  who  stole  those  goods. 

I  wanted  to  stand  well   with   Wylie,  and  get  more  credit ;   brittania 
and  so  when  he  said  it  was  McAlpine,  Peterson  or  I  who    Company 
stole  the  goods  out  of  the   safe   I   agreed   to  give  him  an     Bowkll 
assignment  of  my  exemption  to  show  him  that  there  was 
no  foundation  for  his  suspicions."      This  last  statement  is 
too  absurd  to  believe,  for  the  agreement  to  give  the  assign- 
ment, so  far  from  removing   Wylie's  suspicion,  must  have 
confirmed  it.     He  knew  that  he  was  dealing  with  dishonest 
men,  for  he  must  have   seen   that   the   assignment  to  the 
creditors  was  worthless,  as   Larsen's  sale  had  swept  away 
all  their  assets  except  the  book  debts   and  contents  of  the 
safe,  the  former  of  which  they  were  endeavouring  to  appro-  judgment 
priate  to  themselves,   and   the   latter   of  which    had   been  „_5i, 

'^  '  WALKBM,  J. 

stolen,  as  Wylie  openly  told  them  by  one  or  other  of  them. 
From  their  conduct  it  seems  clear  that  but  for  the  threats 
of  a  criminal  prosecution  they  would  have  refused  to  con- 
sent to  Wylie's  demand  for  the  book  debts,  and  Wylie  would 
seem  to  have  understood  this.  I  therefore  believe  Mason's 
first  statement,  viz.y  that  it  was  to  stop  the  threatened  crim- 
inal proceedings  that  it  was  agreed  that  the  assignment 
should  be  given.  As  a  matter  of  fact,  the  assignment  was 
given,  and  it  is  significant  that  criminal  proceedings  were 
not  instituted.  Wylie  was  not  examined  at  the  trial, 
owing,  as  we  are  informed,  to  his  being  absent  at  the 
time  from  the  province,  but  if  counsel  for  the  plaintiff 
Company  had  then  considered  that  this  evidence  was 
necessary  for  the  purpose  of  refuting,  if  he  could, 
what  Mason  had  said,  he  should  have  applied  for 
an  adjournment  of  the  trial.  This  was  not  done,  and  hence 
it  was  only  fair  to  assume  that  he   was   satisfied  to  submit 
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BOLE,  CO.  J.  Mason's  evidence  as  part  of  his  case  for  the  decision  of  the 

1896.       Court.     I  mention  this  matter  because  plaintiffs'  counsel  on 

Jan.  15.     this  appeal,  having  had  his  attention  drawn  by  the  Court  to 

BupRSMxcouBT  the  illegality  of  an  agreement  to  suppress  criminal  proceed- 

March  16.   ^^S^,  asked  in  the  alternative  for  a  new  trial  so  as  to  enable 

his  client  to  procure  Wylie's  evidence.    But,  as  I  have  pointed 

mL  ESI  IJ  BM 

Brittania    out,  they  had  that  opportunity  in  the  Court  below,  and  did 

Company    not  see  fit  to  avail  themselves  of  it.     Moreover,  there  is  not 
BowBLL     the  slightest  evidence  before  us  to  show  that  Wylie  could, 
if  placed  in  the  witness  box,  refute  Mason's  statement. 

In  Scott  V.  Browriy  67  L.T.N.S.,  at  p.  783,  Lord  Justice  Lind- 
LEY  observes:  "No  Court  oughtto  allow  itself  to  be  made  the 
instrument  of  enforcing  obligations  alleged  to  arise  out  of 
a  contract  or  transaction  which  is  illegal,"  and  "  it  matters 
not  whether  the  defendant  has  pleaded  the  illegality  or 
whether  he  has  not."  This  concisely  expresses  my  views 
with  respect  to  the  present  attempt  to  enforce  an  agreement 

Judgment    that  was  illegal. 

walkbm  j.  ^y  brother  McCreight  and  I,  however,  think  that  as  the 
imputation  cast  by  Mason  upon  Mr.  Wylie  seriously  reflects 
upon  him,  and  therefore  upon  the  plaintiff  Company,  as 
his  principal  in  this  transaction,  the  opportunity  which  is 
asked  to  enable  the  Company  to  refute  Mason's  statements 
should  be  given  ;  but,  under  the  circumstances,  it  should 
be  upon  the  Company's  paying  the  costs  of  the  late  trial 
and  of  this  appeal,  and  re-trying  the  action  within  three 
months  from  the  date  of  pronouncing  this  judgment, 
otherwise  this  appeal  is  to  be  treated  as  having  been  dis- 
allowed.  In  any  event,  the  costs  of  this  appeal  should  be 
paid  by  the  plaintiff  Company. 

McCreight,  J.,  concurred. 

Order  accordingly. 


IV.]  BRITISH   COLUMBIA  REPORTS.  525 


IN    THE    MATTER    OF    THE   BRITISH    COLUMBIA    drake,  j. 
POTTERY   CO.    AND    THE    WINDING    UP    ACT       1895. 

(Can.)  June  28. 

Company — Winding  Up  Act  (Can,) — Right  of  Liquidator  to  talct  over  secuv  g^ 

ities    at   creditor's    valuation — Whether   creditor   entitled    lo    withdraio       B.    C. 
original  valuation.  Pottery  Oo 

A  creditor  having  valued  his  security  against  a  company  upon  a  wind- 
ing up  cannot  withdraw  such  valuation  and  enforce  the  security, 
but  the  liquidator  is  entitled  to  obtain  an  assignment  and  delivery 
thereof  to  himself  at  that  valuation. 

Under  section  62  of  the  Winding  Up  Act  (Can.)  it  is  compulsory  on  the 
creditor  to  value  his  seciu*ity,  leaving  it  to  the  liquidator  to  take 
it,  or  allow  the  creditor  to  keep  it,  at  that  valuation. 

IJUMMONS  by  the  liquidator  of  the  Company  asking  for 
assignment  and  delivery  to  him  by  the  Yorkshire  Guaran- 
tee  Company,   as   creditor   of    the   Company,   of    certain   Statement, 
mortgages  and  a  promissory  note,  at  the  value  placed  upon 
them  by  the  Corporation  upon  the  winding  up. 

Gordon  Hunter,  for  the  liquidator. 

F.  B.  Gregory,  for  the  Yorkshire  Guarantee  Association. 

Drake,  J.:  This  is  a  summons  taken  out  by  the  liqui- 
dator asking  the  Court  to  require  the  assignment  and 
delivery  up  to  him  of  two  certain  indentures  of  mortgage, 
dated  5th  January,  1891,  and  19th  May,  1891 ;  and  also  a  Judgment, 
certain  promissory  note  now  overdue  and  unpaid,  made  by 
four  persons,  and  payable  to  the  said  Yorkshire  Guarantee 
Corporation. 

The  agent  of  the  Corporation  has  valued  all  securities  at 
$19,015.08. 

The  Corporation,  by  their  agent,  attended  the  meeting  of 
creditors  and  contributories,  and  voted  for  the  appointment 
of  a  liquidator,  and  subsequently  they  have  filed  three 
affidavits  of  their  local  agents  confirming  this  valuation. 
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DRAKE,  J.        The  Corporation  now  wish  to   withdraw  their  valuation 

1895.       and  enforce  their  securities.      If  they  had  desired  to  stand 

Jane  28.     outside  the  winding  up  and  enforce  their   securities  they 

^        were  possibly  at  liberty  to  do  so,  subject  to  section  63. 
B.  0.  Having  once   valued   their   securities  they  cannot  now 

withdraw  ;  see  Ex  parte  Dowries f  18  Ves.  290,  and  Grugeon 
V.  Oerrard,  4  Y.  &  C.  119. 

The  statute  itself  is  silent  on  this  head,  but  I  think  that 
section  62  is  compulsory  on  the  creditor  to  value  his  secur- 
ity, leaving  it  to  the  liquidator  to  take  such  security  at  the 
valuation  placed  on  it  by  the  creditor,  or  to  allow  the 
creditor  to  keep  his  security  at  his  valuation.  In  the  latter 
Jadgment;.  case,  I  conceive  the  creditor  might  stand  very  much  in  the 
position  of  a  purchaser  for  value  freed  from  the  equity  of 
redemption,  at  least  this  was  the  view  held  in  Bell  v.  RosSj 
11  O.A.R.  458,  but  whatever  his  actual  rights  might  be, 
there  is  no  doubt  that  all  further  remedy  against  the  estate 
of  the  Company  is  at  an  end. 

I  think  the  liquidator  is  entitled  to  the  order  he  asks  for. 

Order  made. 
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CRKA8B,    J. 


1894. 

April  14. 

DIVISIONAL 
COURT. 


1896. 
March  16. 

BOSOOWITZ 

V. 

Bblyba 


BOSCOWITZ  V.  BELYEA. 

Practice — Originating  summons — Rule  591,  Subsections  (c),  (d) — Multiplicity 
of  actions — Trustees — Costs. 

Trustees  having  received  monies  under  a  decree  in  one  of  several 
actions  relating  to  the  same  subject-matter  to  which  they  were 
parties,  an  originating  summons  was  obtained  by  other  parties 
to  the  same  actions  calling  upon  the  trustees  for  an  account,  not 
directed  by  the  decree  in  question,  and  to  pay  into  Court. 

ITeld,  by  the  Divisional  Coiu't  (McCreight,  Walkemand  Drake,  JJ.), 
affirming  an  order  of  Crease,  J.,  directing  the  trustees  to  account 
and  f>er8onally  to  pay  the  costs  of  the  motion  :  That  the  proceed- 
ing, by  originating  summons,  was  warranted  by  Rule  501,  sub- 
sections (c),  (d),  and  an  objection  that  the  motion  should  have  been 
made  in  one  of  the  pending  actions,  over-ruled. 

Per  McCreight  and  Wai-kem,  JJ.,  that  the  trustees  were  properly 
ordered  personally  to  pay  the  costs  of  the  motion,  and  that  they 
should  also  personally  pay  the  costs  of  the  appeal. 

Per  Drake,  J.,  dissenting :  Trustees  are  entitled  to  their  costs  as  a 
matter  of  right  even  in  cases  where  the  litigation  has  been  unsuc- 
cessful, in  the  absence  of  misconduct,  and  that,  as  a  duty  had  been 
cast  upon  the  trustees  to  appear  on  the  summons  and  draw  the 
attention  of  the  Coiu't  to  the  position  of  the  litigation,  they  should 
have  their  costs  of  such  attendance,  and  of  the  appeal. 

Appeal  from  an  order  of  Crease,  J.,  making  absolute 
an  originating  summons  issued  by  Joseph  Boscowitz,  as 
ceBiui  que  trust,  calling  on  A.  L.  Belyea,  M.  T.  Johnson  and 
Thos.  H.  Tye,  as  trustees  under  a  certain  trust  deed,  for  an 
account  of  certain  monies  received  by  them  thereunder  and 
for  payment  into  Court.  The  facts  suflSciently  appear  from 
the  judgments. 

The  appeal  was  first  argued  before  McCreight  and 
Drake,  JJ.,  on  3rd  July,  1895,  but,  there  being  a  difference 
of  opinion  between  the  learned  Judges,  was,  pursuant  to 
Rule  688a,  re-argued  on  15th  February,  ]896,  before 
McCreight,  Walkem  and  Drake,  JJ. 

H.  D.  Helmcken,  Q.C.y  for  the  appeal. 

L.  P.  Duff  for  the  respondent :    It  would  be  no  bar  to  the   Argument. 


Statement. 
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CBKA8E,  J.  present  action  if  the  relief  sought  could  have  been  obtained 

1894.       in  the  former  action,  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D. 

April  14.    293;  Glutton  v.  Lee,7Ch.  D.  541,  n.  ;   Long  v.   Storiey  9 

DIVISIONAL  Hare,  542  ;  Dear  v.   Webster,  W.N.  (67)  43  ;  Scott  v.  Lord 

COURT  •w-r 

*     Hastings,  15  Jur.  572.     But  the  relief  sought  in  this  action 

^®    •       could  not  have  been  obtained  in  the  former  action,  Foster 
^arch^ie^  V.  Foster,  3  L.R.  Ch.  333.     Supposing  the  defendant  entitled 


BosoowiTz  to  any  relief  by  reason  of  the  former  action,  he  should  have 
Bblyea     obtained  it,  not  by  an  application  to  dismiss,  but  to  stay, 

the  present  action. 

On  the  question  of  costs  :  The  plaintiff  is  entitled  to  both 

the  costs  of  this  appeal  and  in  the  Court  below,  the  trustees 

having  refused  accounts,  Springett  v.  Dashwood,  2  Giff ,  525-8. 

In  any  case  we  should  get  the  costs  of  this  appeal,  as  the 
Argument,  trustees  should  have  been  satisfied  with  the  judgment  of 

the  Court  below.  Ex  parte  Russell,  19  Ch.  D.  602  ,  Dillon  v. 

Arkins,  17  L.R.  Ir.  640. 

Cur,  adv.  vulL 

March  16,  1898. 

McCreight,  J.  :  I  think  the  order  of  Crease,  J.,  is 
correct.  Boscowitz  is  cestui  que  trust  under  the  deed  of 
5th  February,  1889,  and  under  Rule  591  (c)  is  entitled  to 
an  account  from  the  trustees  by  originating  summons,  i,e. 
Judgment  summons  "by  which  proceedings  which  under  the  old 
mccbbioht,  j.  practice  would  have  been  commenced  by  bill  in  Chancery 
or  by  writ  are  now  commenced  without  writ,"  see  Re  Holto- 
way  (1894),  2  Q.B.  163,  9  R.  384. 

Surely  he  can  prima  fa^cie  invoke  Rule  591,  sub-sections 
(c)  and  (d)  for  the  furnishing  of  accounts  and  payment 
into  Court,  respectively,  of  monies  in  the  hands  of  the 
trustees,  see  Nutter  v.  Holland,  7  R.  491. 

Of  course,  circumstances  may  be  brought  forward  in  the 
investigation  which  may  qualify  that  right,  as  for  instance 
such  circumstances  as  in  Re  Giles,  43  Ch.  D.  391  and  398 
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(C.A.)  where  the  Court  refused  to  decide  on  an  originating  crease,  j. 
summons  the  question  of  priority  between  two  mortgages,       1894. 
but  I  cannot  at  present  see  why  Boscowitz,  as  cestui  que    April  14. 
trust  under  the  trust  of  a  deed  or  instrument,  may  not  have  divisional 

COURT 

relief  under  sub-sections  (c)  and  (d)  of  that  order,  in  the       ' 

shape  of  the  furnishing  of  accounts  and  vouching  of  such 
accounts   and    the   paymrent   of   monies   in   the    hands  of      ^^^ 
trustees.     Mr.  Justice  Chitty  says,  with  reference  to  the   Boscowitz 
corresponding  English  rule,  Order  LV.,  Rule  3,  "  the  Court     Bklyea 
is  not  bound  to  have  before  it  all  the  persons  whose  interests 
may  be  affected  by  the  order,  as  in  an  old  suit  in  Chancery 
that  is  one  of  the  advantages  of  the  order.  In  re  Richerson, 
Scales  V.  Heyfioe  (1893),  3  Ch.  150,  3  R.  643. 

Rule  595  does  provide  for  further  service  of  the  order, 
so  that  I  cannot  see  that  the  order  appealed  from  is  wrong. 

But  there  seems  to  be,  moreover,  a  distinct  ground  upon 
which  the  order  of  Mr.  Justice  Crease  may  be  supported 
although  giving  the  same  relief  on  an  originating  summons  judgment 
as  might  perhaps  have   been  given  under  the  decree  of  t  j 

23rd  December,  1890,  and  this  is  fully  explained  in  the 
judgment  of  the  late  Master  of  the  Rolls,  in  the  Anglo- 
Italian  Bank  v.  Davies,  9  Ch.  D.  288  (C.A.),  and  of  Cotton, 
L.J.,  at  p.  293,  where  the  latter  says,  "even  if  this  relief 
could  have  been  obtained  in  the  old  action  that  would  not 
make  this  suit  an  improper  suit,  because  there  was  the 
right  antecedently  to  institute  such  a  suit  as  this,  and  that, 
as  has  been  pointed  out  by  the  Master  of  the  Rolls,  is  not 
in  any  way  taken  away."  In  other  words,  he  and  the  late 
Master  of  the  Rolls  shew  that  by  Order  XLII.  R.  23,  of 
the  first  Judicature  Rules  (English),  and  Order  XLII.  R.  28, 
of  the  Rules  of  1883,  also  of  the  English  Rules,  the  law  is 
that  "  nothing  in  this  order  shall  take  away  or  curtail  any 
right  heretofore  existing  to  enforce  or  give  effect  to  any 
judgment  or  order  in  any  manner  or  against  any  person  or 
property  whatsoever." 

This  Order  of  the  B.C.  Rules,  1890,  is  substantially  the 
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CREA8E,  J.   same  as  Order  XLII.,  Rule  23,  marginal  Rule  329,  of  B.C. 

1894.       Rules,  1880,  and  therefore  the  law  of  British  Columbia  has 

April  14.    agreed  and  does  agree  in  substance  with  that  of  England 

on  this  point,  and  the  doctrine  of  the  Master  of  the  Eolls 

DIVISIONAL  ^ 

COURT,     and  Cotton,  L.J.,  as  laid  down  in  the  above  case  of  the 

1896.       Anglo-Italian  Bank  v.  DavieSt  9  Ch.  D.  288  (C.A.),  seems  to 

March  16.   me  plainly  to  apply  to  British  Oelumbia.     If  that  is  the 


BoBcowTTz    ^^^  ^^  action  might  be  brought  to  enforce  the  decree  of 

«'•  23rd   December,   1890,   and  in  a  case  falling   within  the 

purview  of  Rule  591  as  to  an  originating  summons,  that 

rule  should  be  invoked  for  the  purpose   of  carrying  out 

the  objects  of  Boscowitz  under  sub-sections  (c)  and  (d)  in 

an  expeditious  manner  and  without  incurring  unnecessary 

costs. 

The  judgment  of  Crease,  J.,  seems  to  be  clearly  right  in 

this  point  of  view  as   well    as  the  former,   the  Court  of 

course   taking    care    that    whilst   Boscowitz  may  receive 

payment  in  full  he  shall  receive  no  more,  as  in  the  common 
Judgment 

of         case  of  a  mortgagee  proceeding  by  foreclosure  or  power  of 
mccreight,  j.  g^i^^  ^^^  ^j.  ^j^^  same  time  on  the  covenant  in  the  mortgage 

deed,  as  well  as  other  instances  which  might  be  put. 

The  plaintiff  is  also  entitled  to  have  the  monies  in  the 
hands  of  the  trustees,  that  is  really  and  not  merely  con- 
structively in  their  hands,  paid  into  Court,  see  Nutter  v. 
Holland  (1894),  3  Ch.  408  (C.A.),  and  7  R.  491. 

If  I  have  referred  to  any  point  not  discussed  in  the 
argument,  there  is  the  authority  of  Lord  Esher  in  Emden 
V.  Carte,  19  Ch.  D.  311  (C.A.),  that  it  is  the  duty  of  the 
Judge  to  do  so. 

I  think  the  order  of  Crease,  J.,  should  be  affirmed  with 
costs,  and  further  argument  has  not  changed  my  opinion. 
There  was  no  appeal  as  to  costs,  and  if  there  were  I  think 
the  order  of  Crease,  J.,  was  right  in  that  respect,  and  that 
the  trustees  should  pay  costs  both  in  the  Court  below  and 
on  appeal.  On  the  subject  of  trustee  costs  in  cases  of  a  like 
nature,  see  Lewin  on  Trusts,  9th   Ed.  (1891),  pp.  388,776, 
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777,  1124.  1125  and  1129;  Godefroi  on  Trusts,  2nd  Ed.  pp.  crease,  j. 
640-41-42,  and  813-14  ;  Turner  v.  Hancock,  20  Ch.  D.  303.       1894. 

April  14. 

Walkbm,  J.  :    The  defendants  are  trustees  under  a  deed  divisional 
of  assignment  made  by  James  D.  Warren  for  the  benefit  of      ^^^^^' 
his  creditors,  and   this  action  has  been   brought   against       ^®^" 
them  by  way  of  originating  summons  for  an  account.     An   March  16. 
order  in  the  terms  of  the  summons  having  been  made  by   Boscowitz 
Mr.  Justice  Crease  it  is  now  appealed  from — first,  on  the     Belyea 
ground  that  he  had  no  jurisdiction ;  and  secondly,  that  if 
he  had,  the  procedure  by  originating  summons,  and  thus 
by  a  fresh  action,  was  improper,  inasmuch  as  the  account 
might,  or  as  counsel  contended  should,  have  been  called 
for  in  one  or  other  of  the  two  preceding  actions,  viz.,  in 
that  of   Hannah  Warren  v.  Boscowitz  &  Cooper,  in  which 
Boscowitz  counter-claimed  against  her  and  James  D.  Warren 
(her  husband)  and  the  present  defendants  as  his  trustees 
under  the  above-mentioned  assignment ;  or  in  that  of  Bosco-  judgment 
witz  ei  al,  v.  James  D.  Warren  and  the  Trustees,  to  have  the  °^ 

WALKEM,  J. 

assignment  set  aside  as  fraudulent,  and  in  that  event  the 
trustees  ordered  to  account.  Dealing  with  the  second 
action  first,  the  trustees,  it  will  be  observed,  were  only  to 
be  required  to  account  in  the  event  of  the  assignment 
being  declared  void  ;  and  as  no  such  declaration  has  up  to 
the  present  time  been  made,  it  follows  that  the  trustees 
could  not  at  any  time  have  been  ordered  to  account,  as  an 
order  of  that  kind  would  in  effect  have  been  an  order 
anticipating  the  judgment  of  the  Court  on  the  principal 
question,  viz.,  that  of  fraud.  The  main  contention,  however, 
on  behalf  of  the  trustees,  is  that  an  application  to  account 
should  have  been  made  in  the  first  action,  on  the  ground 
of  avoiding  expense,  and  also  as  they  ought  not  to  be 
harassed  by  two  actions  in  which  conflicting  orders  might 
possibly  be  made  ;  but  that  action  is  in  no  respect  similar 
to  the  present  one.  The  trustees  were  not  called  upon  to 
account.     A  judgment,  moreover,  was  given  in  it,  which 
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crease;  J.  disposed  of  all  the  issues  raised  by  the  pleadings  ;  and  that 

1894.  being  so,  the  judgment  could  not  and  cannot  be  extended 

April  14.  by  a  subsequent  direction  in  Chambers  to  the  trustees  to 


DIVISIONAL  account,  see  Foster  v.  Foster ^  L.R.  3  Ch.  333. 

COURT. 

The  present  plaintiff  had,  consequently,  no  other  remedy 

than  a  separate  action  for  account,  and  this  he  was  entitled 

March  16.    .       ,    .  v       t_         j  v  ^  •    •      x* 

to   bring   as   he   has   done,   by   means   of   an  originating 


BoBc»wrrz    summons.     Apart  from  this,  the  authorities  clearly  shew 

Bklyba     that  even  if  the  trustees  could  have  been  directed   by  a 

Judge  in  Chambers  to  account  in  either  of  the  two  actions 

referred  to,  the  plaintiff  would  have  been  entitled  to  tlie 

right  which  he  is  now  exercising. 

As  to  costs,  a  trustee  has  a  right  to  them  if  he  has  not 
been  guilty  of  misconduct ;  and  they  are  not  a  matter  of 
judicial  discretion,  and  therefore  an  appeal  will  lie  from  an 
Judgment  Order  depriving  him  of  them,  see  Turner  v.  Hancock,  20  Ch. 
^^  D.  303.  In  the  present  case  the  trustees  have  been  deprived 
of  their  costs,  but  in  that  respect  the  order  has  not  been 
appealed  from,  and  no  reason  whatever  has  been  given  for 
varying  it.  It  should  therefore  be  confirmed  and  the 
appeal  dismissed  with  costs,  as  the  trustees  ought  to  have 
accepted  the  decision  of  the  learned  Judge  on  ttie  questions 
which  are  now  the  subject  matter  of  the  appeal,  see  Ex 
parte  Russell,  19  Ch.  D.  602. 

Drake,  J.  :  This  is  an  appeal  from  the  order  of  Mr. 
Justice  Crease,  directing  certain  moneys  to  be  paid  into 
Court  under  an  originating  summons,  and  for  the  defendants 
to  pay  the  costs.  It  appears  that  there  are  three  actions 
of  now  pending  in  which  the  trustees,  the  appellants,  are 
DRAKE,  J.  ^gfei^dants.  In  the  first  action  there  has  been  a  decree 
which  is  not  yet  worked  out ;  in  the  second  action  no  order 
has  yet  been  made,  and  the  third  action  is  the  originating 
summons  in  dispute.  The  appellants'  contention  was  that 
the  trustees  should  not  be  harassed  with  a  multiplicity  of 
actions,   and   that  as  the  plaintiff  could  obtain  what  he 
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wanted  under  the   first  action  this   summons   should   be    crease,  j. 
dismissed.     On  the  first  argument  I  was  in  favour  of  the       1394. 
appellants,   but   subsequent   research   has   led   me  to  the     April  14. 
conclusion  that  their  contention  is  not  well  founded.     The 
case  of  Scott  v.  Lord  Hastings,   15  Jurist,  572,  is  a  very 
similar  case  to  this.     There  a  bill  was  fyled  for  the  execu-       ^®^' 
tion  of  a  trust,  and  embracing  a  variety  of  objects  ;  the  ^^^c^^  ^^' 
plaintiff  subsequently  commenced  another  action  by  claim,  Boscowitz 
which  is  equivalent  to  the  present  procedure  by  originating     bblyra 
summons,  and  the  Vice-Chancellor  held  that  the  plaintiffs 
were  entitled  to  proceed  by  claim  if  they  so  desired. 

The  usual  practice  is,  as  laid  down  in  Daniel,  where  two 
actions  are  brought  for  similar  relief  by  the  same  plaintiff 
against  the  same  defendants,  to  stay  proceedings  in  one  or 
to  consolidate,  and  this  seems  to  me  the  most  reasonable 
course  to  pursue,  and  the  appellants  should  have  framed 
their  case  before  the  learned  Judge  who  heard  the  origin- 
ating summons  in  this  way,  but  instead  they  applied  to  judjnnent 
dismiss  the  summons.  ^^ 

DRAKE,  J. 

Under  the  circumstances  I  think  the  appeal  should  be 
dismissed  in  part,  but  the  order  of  the  learned  Judge  should 
be  varied  by  allowing  the  trustees  their  costs  of  appearing 
on  the  summons  out  of  the  estate. 

Trustees  are  entitled  to  their  costs  as  a  matter  of  right 
even  in  cases  when  the  litigation  has  been  unsuccessful,  in 
the  absence  of  misconduct.  There  is  no  suggestion  of 
improper  conduct  in  this  case.  The  trustees  were  entitled 
to  appear  and  be  heard  on  the  summons,  and  I  think  they 
had  a  duty  cast  upon  them,  by  bringing  the  attention  of  the 
learned  Judge  to. the  position  of  the  litifflition,  not  to  allow 
the  estate  to  be  wasted  if  possible. 

Therefore  there  should  be  no  costs  of  this  appeal,  as  it 
has  been  partially  successful. 

The  appellants  should  pay  the  funds  in  hand  into  Court 
in  one  week. 

Appeal  dismissed  with  costs. 
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HOGG   V.  FARRELL. 

COURT.       Jury — Trial  before  jury  of  twelve  initead  of  eight — C,S,B.C,  1888,  Cap,  SU 

Sec.  47. 

1896. 

March  26. 


Statement. 


The  provisions  of  C.S.B.C.  Cap.  31,  Sec.  47,  providing  for  trial  of  civil 
cases  before  a  jury  of  eight  are  in  force  in  the  electoral  districts 
Hogg  of  Cassiar  and  Kootenay. 

Farrell  Motion  for  a  new  trial.  At  the  trial  of  the  action  an 
issue,  raised  by  the  counter-claim,  was  directed  to  be  tried 
at  Nelson,  and  judgment  was  reserved  on  the  main  issue. 
Before  this  judgment  had  been  rendered  the  defendants  set 
down  the  issue  for  trial  at  Nelson,  and  it  was  tried  before  a 
special  jury  of  twelve,  who  rendered  a  verdict  now  moved 
against.  On  this  trial  the  plaintiffs  were  not  represented. 
The  plaintiff  moved  the  Divisional  Court  for  a  new  trial, 
on  the  ground  that  a  jury  of  twelve  in  civil  cases  is  contrary 
to  law.  The  motion  was  argued  before  Walkem  and  Drake, 
J  J.,  on  25th  March,  1896. 

E.  P.  DaviSy  Q.C.f  for  the  motion. 
John  Campbelly  contra. 

Cur.  adv.  vuU. 

March  20, 1806. 

Drake,  J.  :   In  this  case  the  learned  Judge  who  tried  the 
action  directed  an  issue  to  be  tried  at  Nelson  on  the  question 
raised  by  the  counter-claim  of  partnership  and  reserved  his 
T  J        .    judgment  on  the  main  issue. 

Judgment    '      ° 

of  The  defendants  set  down  the  issue  for  trial  at  Nelson 

ORAKK     J 

*    '   before  any  judgment  had  been  rendered  by  the  trial  Judge, 
and  the  plaintiffs  were  not  represented. 

The  defendants  obtained  a  special  jury  of  twelve,  and  a 
verdict  was  rendered  which  is  now  appealed  against,  on  the 
ground  that  a  jury  of  twelve  in  civil  cases  is  contrary  to 
law. 


IV. J  BRITISH    COLUMBIA  REPORTS.  535 


By  the  Jurors'  Act,  1883,  Sec.  86,  it  was  enacted  that  the  ^^J^^urt. 
provisions  of   that  Act  were  not  to   extend   to   Cassiar  or       ^^ 
Kootenay,  but  the  laws  in  force  prior  thereto  relating  *o  m^   ^  26 
the  summoning,  qualification  and  disqualification  of  jury- 


DIVISIONAL 
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TTqqq 

men,  should  be  in  full  force  in  those  districts.  ,,. 

The  laws  relating   to   summoning  and    qualification  of     ^^^^^^^ 
jurymen,  as  defined  by  the  Jurors'  Act,  1860,  was  the  law  in 
force  prior  to  1883. 

« 

The  law  relating  to  the  number  of  jurymen  requisite  for 
the  trial  of  a  civil  case  are  not  affected  by  the  provisions  of 
section  86,  supra. 

What  then  is  the  law  relating  to  the  number  requisite  to 
make  a  lawful  jury  in  a  civil  case  ? 

By  Cap.  95  of  the  Consolidated  Acts  of  1877,  eight  jurors  Judgment 
are  to  be  empanelled  on  the  trial  of  any  civil  case  triable  in  drake,  j. 
the  Supreme  Court,  and  no  more. 

No  distinction  is  drawn  between  special  and  common 
jury  actions.  This  section  is  re-enacted  by  C.S.B.C.  1888, 
Cap.  31,  Sec.  47,  and  is  the  law  now. 

In  my  opinion,  therefore,  the  appeal  must  be  allowed 
with  costs,  as  there  has  been  no  trial  before  a  lawfully 
constituted  tribunal. 

Walkem,  J.,  concurred. 


Verdict  set  aside. 
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THE  HUDSON'S  BAY  CO.  v.   KEARNS  &  ROWLING. 

Land  Registry  Act,  Sec.  SS — Registered  tills  and  prior  unregistered  charge — 

Whether  constructive  notice  of  charge  sufficient, 

WALKSM,  J.  The  BegiBtrar  registered  a  conveyance  from  K.  to  R.,  as  a  charge, 

^ggg  without  either  the  title  deeds  or  certificate  of  title  being  produced 

or  accounted  for  by  R.  They  were,  in  fact,  outstanding  in  the  hands 

*  of  plaintiffs,  as  prior  equitable  mortgagees  of  the  lands.     Express 


FULL  couBT.  notice  to  R.  of  the  equitable  mortgage  was  not  proved,  but  he 

enquired  of  K.  for  the  title  deeds  and  certificate,  and  they  were 

not  accounted  for.    The  action  was  for  foreclosure  of  the  equitable 
Jan.  17.  mortgage. 

_        ^^     Held,  per  Walk  km,  J.:    The  Act  devolves  upon  the  Registrar  the  duty 
*  1,^*       *  of  satisfying  himself  of  the  prima  facie  title  of  an  applicant,  as  a 

Kbabnb  &  pre-requisite  to  its  registration,  either  by  requiring  production  of 

Rowling  the  title  deeds,  or  an  affidavit  satisfactorily  explaining  their  non- 

production,  and  that  the  registration  of  R.'s  conveyance  was 
invalid,  as  against  the  plaintiffs,  for  want  of  the  authorization  of 
the  Registrar  upon  the  basis  required  by  the  Act,  and  that,  as  an 
unregistered  purchaser,  he  was  not  protected  by  section  35  against 
the  plaintiffs'  prior  unregistered  charge. 

On  appeal  to  the  Full  Court  (per  Davie,  C.J.,  Crease,  J.,  concurring, 
overruling  Walkem,  J.) :  [1.  The  piu^chaser  of  a  registered  title  is 
within  the  protection  of  section  35  whether  he  registers  his  own 
conveyance  or  not.]  [2.  The  principle  of  Leev,  Glutton^  46  L.J.  Ch. 
43,  46  L.J.  Ch.  484  is  applicable  to  the  British  Columbia  Land 
Registry  Act.  The  policy  of  the  Act  is  to  free  the  purchaser  of 
a  registered  title  from  the  imputation  of  constructive  notice,  and 
in  the  absence  of  express  notice  such  a  purchaser  of  lands  for  valu- 
able consideration  will,  under  section  35,  have  priority  over  a  prior 
unregistered  charge,  notwithstanding  that  he  knew  that  the  title 
deeds  were  in  the  possession  of  persons  other  than  the  vendor 
and  abstained  from  enquiry.] 

To  take  such  a  purchaser  out  of  the  protection  of  section  35,  he  must  be 
guilty  of  conduct  equivalent  to  fraud,  and,  as  fraud  is  never 
presmned,  it  will  not  be  imputed  by  inference,  or  in  the  absence  of 
proof  of  express  notice  of  the  facts,  the  knowledge  of  which  consti- 
tutes the  fraud. 

Per  McCreight,  J.  (dissenting) :  The  Act  has  not  absolved  a  purchaser 
from  the  duty  to  enquire  for  the  title  deeds  but  accentuates  it, 
particularly  in  regard  to  the  certificate  of  title,  and  neglect  to 
enquire  indicates  a  design,  inconsistent  with  bona  fides,  to  avoid 
knowledge. 

Constructive  notice  of  a  prior  unreg^tered  charge  is  sufficient  to  take 
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the  purchaser  out  of  the  protection  of  section  35,  and,  on  the  facts,    walkem,  j. 
notice  thereof  must  be  imputed  to  the  purchaser  and  his  title 
postponed  to  such  charge. 


1895. 
Oct.  2. 


FULL COURT. 


Appeal  by  the   defendant  Rowling  from  the  judgment, 

upon  a  second   trial,  of    Walkem,   J.,   in   favour   of  the       -— 

•  .  1896, 

plaintiffs,  in  an  action  to  foreclose  an  equitable  mortgage 

,        ,  «i  an  •  X I  u 

made  by  the  defendant  Kearns  to  them  by  deposit  with 

them  of  her  title  deeds  of  the  lands  in  question.  After  the  *  ^^ 
date  of  the  mortgage  Kearns  sold  and  conveyed  the  land  to  Keabnb  A 
the  defendant  Rowling,  who  registered  his  conveyance  as  a 
charge  on  the  land.  Rowling  was  made  a  defendant  to  the 
action  and  claimed  that  his  registered  conveyance  took 
priority  to  the  unregistered  charge  constituted  by  the 
equitable  mortgage  to  the  plaintiffs.  The  statement  of 
claim  charged  that  Rowling  took  his  conveyance  with 
notice  and  in  fraud  of  the  plaintiff's  unregistered  charge. 
The  action  was  tried  in  the  first  instance  before  Walkem, 
J.,  when  he  gave  judgment  in  favour  of  the  defendant 
Rowling,  dismissing  the  action  as  against  him.  The  statement, 
defendant  Rowling  at  that  trial  relied  upon  section  31  (a)  of 
the  Land  Registry  Act  as  relieving  him  from  the  necessity 
of  proving  that  he  was  a  purchaser  for  valuable  consider- 
ation and  as  throwing  the  onus  of  proving  want  of  valuable 
consideration  from  him  to  Kearns  upon  the  plaintiffs,  and 
called  no  evidence  on  that  point. 

This  contention  was  sustained  by  Walkem,  J.,  but  upon 
appeal  the  Full  Court  (Crease,  McCreight  and  Drake,  JJ.) 
granted  a  new  trial,  holding  that  the  deed  to  Rowling  was 
not  a  charge  within  the  meaning  of  section  31,  and  should 
not  have  been  registered  as  such,  and  that  the  onus  was  on 
him  to  shew  that  he  was  a  purchaser  for  value,  and  {per 


Note. — (a)  "31.  The  registered  owner  of  a  charge  shall  be  deemed 
to  be  prtwia /acv  entitled  to  the  estate  or  interest  in  respect  of  which 
he  is  registered,  subject  only  to  such  registered  charges  as  appear 
existing  thereon  and  to  the  rights  of  the  Crown." 


538  BRITISH   COLUMBIA  REPORTS.  [Vol. 

WALKKM.  J.  McCreight,  J.)  that  in  tlie  absence  of  the  title  deeds  he 

1895.  would  have  to   prove  enquiries  for  them,  etc.,  and  that 
Oct.  2.      constructive   notice  of    the   mortgage   might   be   implied, 

~  which  would  constitute  fraud  on  his  part,  taking  him  out 

FU  LI^  COURT • 

of  the  protection  which  section   35  of  the  Act  gives  to  a 

1896.  ^  ^ 
registered   as  against   an  unregistered   title.     (The   judg- 

Jan.  17,  i/»  •! 

ment   of    Walkem,    J.,  upon   the   first  trial,   and    of    the 


H.  B.  Co. 


V. 


Full  Court,  are  reported  in  3  B.C.  330). 


Kkarnb  &       The  facts  proved  at  the  second  trial  fully  appear  from 
the  following  judgment  of  Walkem,  J.,  thereon. 

E.  P.  Davisy  Q,C,f  for  the  plaintiff. 

L.  O,  McPhillips,  Q.C.y  for  the  defendant  Rowling. 

Walkem,  J. :  In  July,  1891,  Miss  Kearns  being  indebted 
to  the  plaintiffs  agreed  to  secure  them  by  a  mortgage  of 
certain  lots  belonging  to  her  in  Vancouver.  She,  accord- 
ingly, deposited  her  title  deeds  and  certificate  of  title  with 
Judgment  the  plaintiffs  to  enable  their  solicitor  to  prepare  the  mort- 
WALKKM,  J.  gag^j  but  owing  to  inadvertence  on  his  part  this  was  not 
done.  However,  as  a  matter  of  law,  the  deposit  of  the  deeds 
with  the  plaintiffs  for  the  purpose  mentioned  constituted 
an  equitable  mortgage.  About  fifteen  months  afterwards, 
namely,  on  22nd  October,  1892,  Miss  Kearns  conveyed  the 
fee  of  the  same  lots  to  Rowling  for  the  sum  of  $300.00, 
which  was  subsequently  paid.  Rowling  registered  the  deed 
the  same  day  in  the  Vancouver  land  registry,  not,  however, 
as  a  deed  in  fee,  but  as  a  charge.  The  question  to  be 
decided  is  whether,  under  the  circumstances  which  I  am 
about  to  state,  Rowling's  registered  charge  is  to  be  postponed 
to  the  plaintiffs'  prior  unregistered  equitable  security ;  for 
by  section  35  of  the  Land  Registry  Act  "  No  purchaser  for 
valuable  consideration  of  any  registered  real  estate,  or 
registered  interest  in  real  estate,  shall  be  affected  by  any 
notice,  express,  implied  or  constructive,  of  any  unregistered 
title,  interest  or  disposition  affecting  such  real  estate  other 
than  a  leasehold   interest  in   possession    for   a   term   not 
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exceeding  three  years,  any  rule  of  law  or  equity  notwith-  walkem,  j. 
standing."  ]895. 

Rowling^s  account  of  the  transaction  is  that  about  19th      Oct.  2. 


October,  1892,  Foster,   a  former  partner  of  his,  met  him  fullcocrt. 
in  Vancouver  and  told  him  that  he  had  the  lots  for  sale  on       ^896. 
behalf  of  Miss  Kearns,  and  that  as  she  was  much  in  need     j^^^^  j^ 
of  money  he  could  have  them  for  $300.00,  although  they  — — 

M,  B.   Co* 

were  worth  double  that  amount.  Rowling  being  also  of  v. 
that  opinion  at  once  searched  the  title,  and  finding  that  rq^lu^q 
Miss  Kearns  was  registered  as  the  owner  in  fee  and  that  a 
certificate  of  title  had  been  issued  to  her,  accepted  the  offer 
verbally.  No  arrangement  was  made  about  payment  of  the 
purchase  money,  but  next  day,  the  20th,  Rowling  gave 
Foster  a  three  months'  note  for  half  of  it. 

The  following  extracts  from  the  notes  of  Rowling's  cross- 
examination  will  best  explain  what  occurred  at  the  time 
with  respect  to  the  title  deeds  :  t  j        . 

^  Judgment 

"  Q.  Did  you  ask  about  the  title  deeds  before  you  signed  the  note  ?  of 

A.  Yes.  wAigRM,  J. 

"  Q.  Did  not  the  fact  of  the  lots  being  so  cheap,  together  with  the 
fact  of  there  being  no  title  deeds,  arouse  your  suspicion  ?  A.  They  told 
me  they  had  them,  but  in  the  office. 

Some  hoiu*s  later  Rowling  called  upon  Miss  Kearns  and  again  asked 
her  and  Foster,  who  happened  to  be  present,  for  the  deeds  and  certi- 
ficate, and  was  told  that  they  had  not  got  them  ;  and,  to  quote  from 
his  evidence,  ''Miss  Kearns  said  that  night  that  she  had  no  papers." 

•*  Q.  What  did  she  say  about  the  certificate  of  title  ?  A.  I  said  there 
must  be  one  in  existence  ;  she  said  she  would  get  it  for  me. 

**  Q,  Tou  know  the  full  value  of  a  certificate  and  what  it  imports  ? 
A.  Yes,  sir. 

* '  Q,  Then  you  went  and  saw  them  together  and  the  promise  was 
made  to  you  ?    A.  Yes,  that  they  would  get  the  papers. 

"  Q.  Nothing  was  said  about  where  they  were  ?  A.  No ;  they  would 
not  tell  me  where  they  were. 

"  Q.  They  said  they  could  not  give  you  the  papers,  and  did  not  accoimt 
for  not  having  them,  and  you  didn't  ask  them  to  ?  A.  Yes,  I  asked 
them  to. 

••  Q.  What  did  they  say  ?  A.  I  said  some  one  must  have  them ;  that 
the  certificate  must  be  in  existence.  *Did  you  have  it,'  I  said,  Mn  the 
Land  Registry  Office?*     'No,'  they  said,  «it  was  not  there.*    I  said 


FULL  COURT. 


540  BRITISH   COLUMBIA  REPORTS.  [Vol. 

WALKBM,  J.  someone  must  have  them  ;  I  said  to  Miss  Kearns,  when  could  she  have 

~~~r         them ;  she  said,  *  in  a  few  days.* 
1895 

•*  Q.  How  did  you  come  to  sign  the  second  note  of   November  1  for 

Oct.  2.       tj^e  balance  of  the  purchase  money  before  she  did  get  the  certificate  ? 

A.  I  had  agreed  to  give  that  for  the  lots  anyway.    I  went  and  saw 

Mr.  McPhillips  after  I  signed  the  first  note.    He  said  he  thought  the 

1896.         claim  was  all  right. 

Jan,  17.  "  Q*   He  thought  you  were  safe  in  signing  the  notes  ?    A.  No.     He 

did  not  know  whether  I  had  paid  the  whole  or  not. 

XT    r>      rvv 

•  ^»  ^^^'        **  Q.  I  ask  you  why  did  you  sign  the  second  note  without  getting  the 
Kbarns  <&    ^i^l^  deeds  ?    A.  I  had  promised  to  pay  that  amount  of  money  for  the 
Rowling     land. 

*'  Q.  And  it  made  no  difference  about  the  title  ?  A.  Mr.  McPhillips 
thought  it  was  all  right. 

•*  Q.  Did  you  tell  him  it  was  not  forthcoming  ?    A.  Yes. 
**  Q.  Do  you  mean  to  say  you  did  not  know  there  was  something 
wrong?    A.  No. 

**  Q.  And  did  you  not  get  suspicious  ?  A.  I  did  not  like  not  getting 
the  things  as  they  promised. 

•*Q.  Then  why  did  you  not  refuse  to  sign  the  second  note?  (No 
answer.) 

**  Q.  Wliy  didn't  you  ?    You  knew  that  would  save  the  Hudson's  Bay 
oT^°      Company.     Even  if  you  were  right  it  would  save  them  the  amoimt  of 
WALKEM,  J.   the  second  note.     Why  did  you  not  refuse  to  sign  the  second  note 
until  you  got  those  papers  ?    A.  I  was  advised  by  Mr.  McPhOlips. 

"  Q.  Did  Mr.  McPhillips  advise  you  to  sign  the  second  note  before 
getting  those  papers  ?    A.  He  didn't  know  anything  about  the  second 

note. 

"  Q.  Why  did  you  not  ask  for  advice  as  to  whether  you  were  safe  in 
signing  the  second  note  or  not  ?    What  is  your  answer  ?    (No  answer.) 

"  Q.  Have  you  any  answer  to  make  ?  A.  I  don't  know  why  I  didn't 
ask  him." 

Further  evidence  shews  that  Rowling  paid  the  notes,  and 
that  he  did  not  know  of  the  plaintiffs'  claim  until  some  time 
afterwards. 

The  above  interview  with  Mr.  McPhillips  took  place  in 
his  office  on  21st  October,  seemingly  when  Rowling  gave 
instructions  for  the  preparation  of  the  deed  from  Miss 
Kearns  to  himself.  Next  day  the  deed  was  executed  there 
by  Miss  Kearns,  Rowling  being  present.  Not  a  word  was 
said  at  the  time  about  the  missing  deeds  and  certificate. 
In  short,  according  to  Rowling's  evidence,  the  last  occasion 
on  which  either  Miss  Kearns  or  Foster  was  spoken  to  about 
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tliem  was  on  the  evening  of  the  20th.     The  deed,  as  I  have  walkbm,  j. 
already  stated,  was  registered  as  a  charge  immediately  after       ig95. 
its  execution.  Oct.  2. 

Twelve  days  afterwards,  viz.,  on  1st  November,  Rowling  TullcoubtT 
gave  the  second  note  to  Miss  Kearns  for  the  balance  of  the       ,~r 

^  1896. 

purchase  money.     It  is  manifest  that  he  could  not  have 

been  compelled  to  do  so  ;  and  further,  that  he  would  have 

H   B    Co 

been  justified  in  taking  steps  to  stop  payment  of  the  first      *   ^^ 

note  the  day  after  he.  had  given  it,  as  he  then  knew  from   Keabns  A 

his  vendor  that   the  title  deeds  and  certificate  were  not 

forthcoming.    But  he  abstained  from  taking  any  such  steps  ; 

and  it  would  seem  from  this  and  other  circumstances  which 

I  shall  refer  to  presently,  that  he  deliberately  took  the  risk 

of  purchasing  what  he  knew  was  a  bad  title  in  the  hope 

that  he  would,  in    some  way   or  other,  realize  the  profit 

which  he  must  have  expected  from  having  got  the  lots  at 

half  their  value.     When  giving  his  evidence  he  seemed  to 

me  to  be  shrewd  and  intelligent,  but  I  had  occasionally  to  Ju<Jgna«nt 

call    his   attention    to    his    unsatisfactory    answers.      He,  walkbm,  j. 

personally,  searched  the  title,  and  would,  as  he  states,  have 

completed  the  purchase  without  the  aid  of  a  solicitor,  but 

for  his  failure  to  obtain  "  the  certificate  of  title."    He  knew 

the  value  of  that  document,  and  was  fully  alive,  as  he  states, 

to  the  importance  of  getting  possession  of  both  it  and  the 

title  deeds,  from  having  had   previous  land  speculations. 

His  case,  therefore,  is  neither  that  of  a  purchaser  ignorant 

of  the  requirements  of  the  law — though  ignorance  might 

not  excuse  him — nor  of  one  negligently  overlooking  them, 

but,  in  my  opinion,  is  the  case  of  a  purchaser  deliberately 

ignoring  them.     It  is  idle  for  him  to  say,  as  he  has  done, 

that  during  his  negotiations  with  Miss  Kearns  and  Foster 

he  had  no  reason  for  doubting  their  honesty,  for  at  the 

outset   he   detected   them   in   a  falsehood.     For  instance, 

before  giving  his  first  promissory  note  he  inquired  for  the 

title  deeds,  and  was  told  that  '^  they  had  them,  but  not  in 

the  office ; "  whereas  only  a  few  hours  later,  at  Miss  Kearns 
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WALKEM,  J.  house,  they  told  him  **  they  hadn't  them  ; ''  and  when  he 

1895.  naturally  remarked  "  someone  must  have  them/'  they  did 

Oct.  2.     not  deny  it. 

FULLcouBT       MoFeoveF,  Miss  Reams'  promise  that  she  would  get  them 
"  in  a  few  days  "  must  have  convinced  him  that  she  had 

1896.  "^ 

not  then  the  control  of  them,  and  have  at  least  caused  him 

Jan.  17. 

to  suspect   that  they  were   possibly   in  the  hands  of  the 


H.  B.  Co. 


^^  unnamed  person  who  had  first  offered,  as  Foster  had  told 

Kbarns  &  him,  to  give  $300.00  for  the  lots.  He.  must,  consequently, 
have  distrusted  both  of  them  from  the  beginning,  and 
placed  no  reliance  on  Miss  Reams'  promise  ;  and  his  actions 
shew  that  this  was  so,  for,  without  waiting  the  ^*few  days" 
mentioned  by  her,  he  went  next  day  to  the  solicitor  who 
eventually  prepared  his  conveyance  and  told  him  that  the 
title  deeds  **  were  not  forthcoming,"  and  thereupon  asked 
if  he  was  safe  in  carrying  out  his  agreement  with  her.  He 
withheld  the  fact  from  the  solicitor  that  he  had  just  given 
Judgment  j^  ^q^q  fQp  p^rt  of  the  $300.00,  and  might  soon  give  another 
WALKEM,  J.  for  the  balance,  and  now  states  that  he  can  give  no  reason 
for  having  done  so.  Indeed,  he  seems  to  have  confided  as 
little  as  possible  about  the  transaction  to  the  solicitor,  and 
to  have  been  content  with  his  answer  that  "  he  thought  the 
claim  was  all  right ; "  but  why  the  solicitor  so  advised  him 
has  not  been  explained.  The  explanation,  however,  lies  in 
what  occurred  immediately  afterwards ;  and  I  venture  to 
think  that  that  advice  was,  for  it  was  precisely  followed, 
that  a  deed  in  fee  should  at  once  be  procured  from  Miss 
Reams,  and  that  as  it  could  not,  in  the  absence  of  the  title 
deeds,  be  registered  in  the  fee  register,  an  application  should 
be  made  to  have  it  registered  as  a  charge  to  the  extent  of 
$300.00,  with  a  view  of  at  least  protecting  Rowling  against 
the  possible  loss  of  that  amount  (if  he  ever  paid  it)  through 
a  prior  equity  being  discovered  or  a  deed  in  fee  from  Miss 
Reams  to  the  person  who  had  made  the  offer  of  $300.00 
suddenly  turning  up.  The  application  was  accordingly 
made  in  the  name  of  Mr.  McPhillips'  partner,  in  Form  D. 
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given  by  the  statute.     The  charge  having  been  registered,  walkbm,  j. 
the    plaintiffs   contend   that   the   registration    was   illegal.       1895. 
That  question  I  shall  deal  with  presently  when  considering     Oct.  2. 
the  provisions  of  the  Registry  Act,  for  I  am  now  dealing  ^^^  court. 
with  Rowling's  case  as  if  the  Act  had  not  been  passed.  ~T 

Worthington  v.  Morgan,  16  Sim.  547,  was  a  case  of  the     Jan.  17. 


foreclosure  of  an  equitable  mortgage  created  by  a  deposit  h.  B.  Co. 
of  .title  deeds.    Morgan,  unaware  of  the  deposit,  took  a  legal   Yearns  & 
mortgage,  and  from  ignorance  of  the  law  of  real  property     Rowling 
omitted  to  ask  for  the  deeds.     In  giving  judgment,  which 
was  for  the  plaintiff,  the  Court  remarked  :  **  In  this  country 
the  title  of  chattels,  as   was  observed  by  Lord   Eldon,  is 
evidenced  by  possession,  but  the  title  to  land  is  evidenced 
by    written    instruments.      Therefore  it  was  the  duty  of 
Morgan,  before  he  took  his  mortgage,  to  ask  for  the  deeds  ; 
and  if  he  had  asked  for  them   he  would  have  learnt  that 
they  were  in  the  possession  of  persons  who  claimed  a  lien   judgment 
or  charge  upon  the  tenements  for  unpaid  purchase  money.         ^* 

^  ,      ^  .  WALKEM,  J. 

And  I  think  he  must  be  taken  to  have  had  notice  of  those 
circumstances  which,  if  he  had  not  neglected  his  duty, 
would  have  come  to  his  knowledge." 

The  present  case  is  a  much  stronger  one  as  against 
Rowling,  for,  as  I  have  pointed  out,  he  was  not  like  Morgan, 
ignorant  of  the  requirements  of  the  law.  Nor  did  he  neglect 
to  ask  for  the  title  deeds,  but  he  abstained,  and  as  I  think 
wilfully  so,  after  being  distinctly  told  by  the  vendor  at  the 
outset  that  she  had  not  got  them,  from  insisting  on  their 
delivery  or  a  reasonable  excuse  being  given  for  their  non- 
delivery ;  and  he  must  have  done  so  lest  his  prospective 
purchase  should  be  jeopardized  by  his  learning  that  the 
person  who  had  the  deeds  was  entitled  to  hold  them. 

In  Hewitt  v.  Loosemore,  9  Hare,  449,  at  p.  458,  the  Vice- 
Chancellor  thus  summarizes  the  law  :  "  1st.  That  a  legal 
mortgagee  is  not  to  be  postponed  to  a  prior  equitable  one 
upon  the  ground  of  his  not  having  got  in  the  title  deeds, 
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wALKSM,  J.  unless  there  be  fraud  or  gross  and  wilful  negligence  on  his 

1896.       part.     2nd.  That  the  Court  will  not  impute  fraud  or  gross 

Oct.  2.      and  wilful  negligence  to  the  mortgagee  if  he  has  bona  fide 

-TTT  T  ^TT^nT  enquired  for  the  title  deeds  and  a  reasonable  excuse  had 

FULL  COURT.  * 

— •       been  given  for  the  non-delivery  of  them  ;  but  3rd,  that  the 

Court  will  impute  fraud  and  gross  and  wilful  negligence  to 

__*__- the  mortgagee  if  he  omits  all  inquiry  as  to  the  deeds." 


H.  B.  Co.  Rowling's  very  limited  inquiry  cannot  be  considered  an 
Kkabns  &  honest  one  or  a  fulfilment  of  his  duty.  It  ceased,  if  I  may 
so  express  myself,  just  where  it  should  have  begun,  and 
was,  in  view  of  all  the  circumstances,  inconsistent  with 
bona  fide  dealing  or  a  desire  to  know  the  true  state  of  the 
title,  see  Agra  Bank  v.  Barry ^  per  Lord  Selborne,  L.R.  7 
H.L.  at  p.  157.  Such  conduct  is  always  regarded  by  the 
Court  as  evidence  of  a  fraudulent  intent  to  escape  notice  of 
a  prior  equity ;  and  it  matters  not  that  Rowling  had  no 
particular  person  in  view,  see  per  Fry,  L.J.,  when  com- 
Jadgment  menting  on  Worthington  v.  Morgan,  in  Northern  Counties  of 
WALKEM,  J.  England  Ins.  Co,  v.  Whipp^  26  CD.  at  pp.  490-92.  Such 
being  the  case,  if  we  had  no  Registry  Act  the  plaintiffs 
would  now  be  entitled  to  a  judgment  in  their  favour. 
Whether  that  Act  warrants  a  different  result  is  the  next 
question. 

One  of  the  objects  of  the  Act  "  is,"  to  use  Lord  Cairns' 
language  when  referring,  in  the  Agra  Bank  case,  to  the 
Irish  Register  Act,  "to  give  a  premium  to  diligence  in 
registration.''  Another  and  not  less  important  one  is  that 
the  registry  books  shall  give  intending  purchasers  and 
others  correct  information  as  to  the  state  of  any  given 
registered  title  ;  and  to  promote  that  result  as  far  as  possible, 
certain  definitions  and  rules  are  stated  in  the  Act  for  the 
guidance  of  the  registrar  as  well  as  of  the  public. 

Section  2  of  the  Land  Registry  Act,  after  defining  the 
term  "  absolute  fee,"  as  used  in  the  Act,  defines  a  "  charge*' 
to  be  "  any  less  estate  than  an  absolute  fee,  or  any  equitable 
interest  whatever  in  real  estate,"  or  "any  incumbrance, 


PULL  COURT. 

1896. 
Jan.  17. 


IV.]  BRITISH   COLUMBIA  REPORTS.  545 

crown  debt,  judgment,  mortgage  or  claim  to  or  upon  any  walkbm,  j. 

real  estate. "  1895. 

Section  13  empowers  the  registrar    to  register  the  fee  Oct.  2. 
simple  of  any  real  estate  in  the  name  of  the  owner  in  the 
"register  of  absolute  fees/'  but  subject  to  this  important 
qualification,  namely — "  upon  his  being  satisfied,  after  the 

examination  of  the  title  deeds  produced,  that  a  prima  facie  

title  has  been  established."  '  ^^ 

Section  19  applies  to  the  registration  of  a  charge,  and  is,  K«arns  & 

•  -    .  Rowling 

mutatis  mutandis,  to  the  same  effect,  the  words  "  upon  being 
satisfied  after  the  examination  of  the  title  deeds  produced 
that  a  prima  facie  title  has  been  established,"  being  repeated. 

Section  54,  which  is  as  follows,  is  supplementary  to  both 
of  these  sections  :  "  Upon  every  registration  of  title  in  favour 
of  an  owner  in  fee  simple,  mortgagee  or  other  person  by 
right  entitled  to  the  possession  of  documents  of  title  the 
Registrar  shall "  —  not  '*  may  "  —  "  require  the  person 
requiring  to  be  registered  as  owner  in  fee,  mortgagee  or  Judgment 
otherwise  " — that  is  to  say  as  an  incumbrancer — "  to  produce  walkkm,  j. 
the  title  deeds  of  the  property  to  which  such  registration 
may  be  intended  to  refer,  unless  the  non-production  of 
such  title  deeds  or  any  of  them  be  satisfactorily  explained 
to  the  registrar  on  affidavit."  Thus,  all  the  deeds  must  be 
produced,  for  if  "  any  of  them  "  be  missing,  the  section  says 
that  their  absence  must  be  satisfactorily  accounted  for  on 
oath. 

Section  55  is  in  the  same  direction,  for  it  provides  that  if 
a  missing  document  required  for  the  proof  of  an  applicant's 
title  be  accounted  for,  but  be  not  produced  "  by  reason  of 
its  being  in  the  possession  of  a  mortgagee  or  other  person 
who  refuses  to  produce  it,  the  registrar  shall  first  give 
notice  in  writing  to  the  holder  or  owner  of  such  document 
of  his  intention  to  register  the  same  at  the  expiration  of  a 
time  to  be  specified  in  the  notice." 

The  obvious  inference  from  all  these  sections  is  that 
sequence  of  title  is  still  to  be  **  evidenced,"  as  Lord  Eldon 
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WALKEM,  J.  expressed  it,   **  by  written  instruments/'  and  not  by  the 

1895.       official  register  only.     The  Act,  in  this  respect,  recognizes 

Oct.  2.     and   adopts   the   old   law,   and   merely  shifts  the  duty  of 

FULL  COURT,  requiring  the  production  of  the  deeds  from,  for  instance, 

iQo«        *^  intending  purchaser  to  the  registrar.     Of  course,  these 

^  observations   were   not   meant   to   apply   to   ^indefeasible 

titles,"  which  are  dealt  with  separately  in  another  part  of 

^•®;.  ^^-   the  Act. 

Keabnb  &  Rowling^s  application  was  one  which,  on  its  face,  demanded 
critical  investigation  on  the  part  of  the  registrar.  His  deed 
was  a  deed  in  fee  ;  hence,  to  quote  from  section  54,  he  was 
"  by  right  entitled  to  the  possession  of  the  documents  of 
title."  That  being  so,  the  registrar  was  bound  to  require, 
for  the  words  are  "  shall  require,"  their  production  or  a 
satisfactory  explanation  on  aflSdavitfor  their  non-production. 
But  the  deeds  were  not  produced  or  even  asked  for  ;  and 
the  same  was  the  case  with  respect  to  the  certificate  of  title. 

.Tudgment    jjg^^j  j-j^^  registrar  complied  with  the  section,  he  must  have 

WALKBM,  J.  learned  on  affidavit  what  Rowling  has  now  stated,  namely, 
that  Miss  Kearns  had  parted  with  the  deeds,  and  had 
declined  to  state  who  held  them  ;  and  it  would  be  unjust  to 
the  registrar  to  assume  that  such  a  lame  explanation  would 
have  been  satisfactory  to  him.  The  explanation  contem- 
plated by  the  Act  is,  obviously,  one  that  is  calculated  to 
shew  that  the  deeds  are  in  proper  hands,  say,  for  instance, 
in  the  hands  of  a  prior  mortgagee  ;  and  whether  the  mort- 
gagee be  an  equitable  or  legal  one  matters  not,  for,  although 
the  Act  prohibits  the  registration  of  equitable  mortgages 
created  by  a  deposit  of  title  deeds,  it  does  not  prohibit  their 
being  taken. 

Again,  section  13,  which  relates  to  the  registration  of  a 
fee,  and  section  19  to  the  registration  of  a  charge,  both 
require  the  registrar,  before  registering,  to  satisfy  himself 
that  a  prima  facie  title  has  been  established  by  an  applicant, 
not,  be  it  observed,  by  merely  inspecting  the  official  registers 
and  the  document  sought  to  be  registered,  but  "after  the 
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examination  of  the  title  deeds  produced."     Language  could  walkkm,  j. 

not  be  plainer.     If  some,  or  all  of  them,  be  missing,  he  1895. 

must  call  for  their  production,  as  directed  by  section  54.  Oct.  2. 

In  other  words,  the  title  deeds  are  to  be  the  evidence,  I  don't  ^uli  coukt 

say  exclusively,  upon   which  the  registrar  is  to  forrii  his  

1896. 

opinion  as  to  whether  the  applicant  has  a  prima  facie  title 

or  not.     As  Miss  Kearns'  deeds  were  not  produced  it  follows 

that  the  registrar  formed  no  opinion,  in  the  statutory  sense,      '  J^ 
as  to  whether  Rowling  had  such  a  title  or  not.  Kkarns  & 

When  the  language  of  an  Act  is  clear,  as  it  is  here,  it 
must  be  obeyed  without  more.  Had  the  registrar  observed 
this  rule  of  construction  this  litigation  would  not  have 
occurred,  for,  in  view  of  what  he  would  have  learnt  from 
the  explanatory  affidavit  as  to  the  missing  deeds,  he  would 
unquestionably  have  refused  to  register  Rowling's  convey- 
ance. Rowling,  and  certainly  his  solicitor,  must  be  taken 
to  have  known  this.  The  registration  having  been  made  Judgment 
in  contravention  of  imperative  requirements  of  the  Act  walkem,  j. 
must  be  cancelled.  The  breach  of  the  Act  by  the  registrar 
has  practically  facilitated  Rowling's  object  in  endeavouring 
to  escape  notice  of  a  prior  equity,  although  the  Act,  like 
the  Statute  of  Frauds,  is  meant,  not  to  facilitate,  but  to 
prevent  fraud. 

As  the  impeached  registration  is  to  be  cancelled,  it  follows 
that  this  case  must  be  decided  independently  of  the  Registry 
Act — with  the  result  that  the  plaintiffs  are,  in  my  opinion, 
entitled  to  an  order  directing  the  registrar  to  cancel  the  statement, 
entry  complained  of  ;  to  a  declaration  that  their  security  is 
unaffected  by  Rowling's  deed  ;  and  to  an  order  of  foreclosure 
with  costs,  which  will  include  those  of  the  first  trial,  as 
against  Rowling.  The  costs  of  appeal,  as  I  understand  it, 
have  been  dealt  with  by  the  Full  Court. 

Rowling's  deed  might  have  been  "  recorded,"  as  distin- 
guished from  "  registered,"  without  reference  to  any  title 
deeds,  by  having  it  transcribed  in  the  **  record  of  convey-  Judgment 
ances,"  as  provided  in  section  38.      But  this,  obviously,   davib,  c.j. 
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wALKEM,  J.  would  not  have  suited  his  purpose,  as  lie  would  not  have 
1895.       thereby  gained  the  advantage  of  priority  over  unregistered 
Oct.  2.     securities,  which  a  proper  registration  of  his  deed  might 
have  assured  to  him  under  section  33. 


PULL  COURT. 


^®^'  Judgment  accordingly. 
Jan.  17. 
From  this  judgment  the  defendant  Rowling  appealed  to 

v\      '   the  Full  Court,  and  the  appeal  was  argued  before  Davie,  C.J., 

Rowling    ^'^^^^^^^  ^^^  McCreioht,  JJ.,  on  17th  and  18th  December, 
1895. 
E.  V.  Bodwell  for  the  appellant. 
E.  P.  Davis,  Q.C.,  for  the  respondents. 

Cur.  adv.  vult. 

January  17th,  1806. 

Davie,  C.J.  :    The  question  for  decision  in  this  case  is 

whether  an  equitable  mortgagee  by  deposit  of  title  deeds 

Judgment    can  acquire  a  better  title  to  registered  real  estate  than  a 

DAVIE,  C.J.   purchaser  for  valuable  consideration,  who,  without  actual 

fraud  or  express  notice  of  the  equitable  mortgage,  takes  a 

conveyance  unaccompanied  by  delivery  of  title  deeds. 

The  facts  are  these  :  Miss  Kearns,  the  owner  in  fee  of 
the  land  in  question,  whose  title  was  registered  under  the 
Land  Registry  Act,  being  indebted  to  the  Hudson ^s  Bay 
Company  in  the  sum  of  $800.00  agreed  to  execute  a  mortgage 
to  secure  such  indebtedness,  and,  in  pursuance  of  such 
agreement,  deposited  with  them  her  title  deeds,  including 
certificate  of  title,  so  that  the  company's  solicitor  might 
draw  the  mortgage.  The  preparation  of  the  mortgage  was 
delayed  about  fifteen  months,  and  in  the  meantime  Miss 
Kearns,  through  her  agent  J.  R.  Foster,  offered  the  property 
for  sale  to  the  defendant  Rowling,  who,  having  searched  in 
the  Land  Registry  Office  and  found  that  Miss  Kearns'  title 
was  registered  free  from  incumbrances,  purchased  the 
property  for  $300.00,  which  he  paid  {plus  interest)  by  two 
promissory  notes  for  ^155.00  each,  one  made  and  delivered 
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on  20th  October,  1892,  before  the  execution,  and  the  other  walkem,  j. 

made  and  delivered  on  let  November,  after  a  conveyance  1805. 

of    the   property   had   been    prepared    by    the   defendant  Oct.  2. 

Rowling's  solicitor,  executed  by  Miss  Kearns  and  registered  pull  court. 

in  the  Land  Registry  OflBce  as  a  charge.  ttt 

The  notes,  which  were  both  drawn  at  three  months,  were  ^ 

Jan.  17. 

discounted  by  Miss  Kearns,  and   were  duly  paid  by  the 


defendant  Rowling  at  maturity,  and  Rowling  did  not  know      "  ^^ 
of  the  Hudson's  Bay  Company's  claim  to  the  property  until   ^"^rns  & 

Rowling 
after  the  notes  had  been  paid. 

Section  35  of  the  Land  Registry  Act  provides  that :  **No 
purchaser  for  valuable  consideration  of  any  registered  real 
estate,  or  registered  interest  in  real  estate,  shall  be  affected 
by  any  notice  expressed,  implied  or  constructive,  of  any 
unregistered  title,  interest  or  disposition  affecting  such  real 
estate,  other  than  a  leasehold  interest  in  possession  for  a 
term  not  exceeding  three  years,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding,"  but  in  this  case,  which  is  J"^*8^®»t 
a  suit  brought  by  the  Hudson's  Bay  Company  as  plaintiffs  i>avie,  c.j. 
against  Rowling  and  Miss  Kearns  to  enforce  the  equitable 
charge  and  to  have  the  registration  of  the  conveyance  to 
Rowling  set  aside  and  cancelled,  the  Court  below  has 
ordered  such  registration  to  be  cancelled,  and  has  decreed 
specific  performance  of  Miss  Kearns'  agreement  to  give  a 
mortgage,  the  effect  of  which  decree,  of  course,  is  to  postpone 
Rowling's  conveyance  to  the  Hudson's  Bay  Company's 
equitable  mortgage.  From  this  judgment  the  present  appeal 
has  been  brought. 

In  his  reasons,  the  learned  Judge  in  the  Court  below 
reviews  the  evidence  given  by  Rowling,  shewing  that  Foster, 
Miss  Kearns'  agent,  met  Rowling  on  19th  October,  1892, 
telling  him  that  he  had  the  lots  for  sale  and  that  as  Miss 
Kearns  was  much  in  need  of  money,  he,  Rowling,  could 
have  them  for  $300.00,  although  they  were  worth  double 
that  amount,  and  that  Rowling  being  of  the  same  opinion 
searched  the  title  and  finding  all  clear  accepted  the  offer 
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WALKKM,  J.  verbally.     The  next    day   Rowling    gave    Foster    a  three 

1895.  months'   note  payable   to  his  order  for  half  the  purchase 

Oct.  2.  money,  with  current  interest ;  that  before  signing  the  first 

FDLLcouRT.  ^*^*®  RowUug  askcd  for  the  title  deeds,  but  was  told  first 

~T  that  they  had  them  but  not  in  the  office,  and  afterwards 

17  (presumably  subsequent  to  the  signing  of  the  notes)  by  Miss 

K earns  that  she  had  no  papers,  but  to  Rowling's  remark  that 

^^      '  there  must  be  a  certificate  of  title  in  existence  and  someone 

Kkarns  &  jnust  have  it,  both  Foster  and  Miss  Kearns  said  that  they 

Rowling  i  .  i 

would'get  it  for  him,  and  Miss  Kearns  said  that  he  should 
have  them  in  a  few  days.  Then,  asked  how  he  came  to 
sign  the  second  note,  dated  November  1st,  for  the  balance 
of  the  purchase  money,  before  the  production  of  the  deeds, 
Rowling  says  that  after  signing  the  first  note  he  consulted 
Mr.  •  McPhillipSy  his  solicitor,  who  said  he  "  thought  the 
claim  was  all  right,"  and  that  being  advised  by  Mr. 
McPhillips  that  the  title  was  all  right  he  signed  the  second 
Judf^ent  ^^^  although  he  did  not  tell  Mr.  McPhillips  that  he  had 
DAviB,  C.J.  the  second  note  to  sign,  and  nothing  further  was  said 
about  the  title  deeds  after  20th  October.  The  deed  was 
executed  by  Miss  Kearns  on  21st  October,  and  on  the  same 
day  application  to  register  it  was  made  by  Mr.  Williams^ 
Mr.  McPhillips^  partner. 

The  learned  Judge  remarks  that  it  is  manifest  that 
Rowling  could  not  have  been  compelled  to  give  the  second 
note,  which  he  did  on  1st  November,  and  that  he  would 
have  been  justified  in  taking  steps  to  stop  payment  of  the 
first  note  the  day  after  he  had  given  it,  as  he  then  knew 
from  his  vendor  that  the  title  deeds  and  certificate  of  title 
were  not  forthcoming,  but  that  he  deliberately  took  the 
risk  of  purchasing  when  he  well  knew,  as  his  evidence 
shews,  that  it  was  an  imperfect  title,  in  the  hope  that  he 
would  in  some  way  or  other  realize  the  profit  which  he 
must  have  expected  from  having  got  the  lots  at  half  their 
value. 

But  assuming  all  this,  and  everything  else  which  the 
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learned  Judge  finds  as  proving  that  Rowling  was  careless  walkem,  j. 

and  bent  only  on  completing  a  profitable  purchase,   the  1895. 

question  is  whether  in  the  absence  of  express  notice,  which  Oct.  2. 

is  nowhere  alleged  much  less  proved,  Rowling's  title  could  7ull  court 

be  affected.     Nay  more,  after  having  given  the  first  note,  —- 
which  no  one  suggests  was  not  given  in  the  most  perfect 
good  faith,  when  he  found  the  promises  of  production  of 


the  deeds  broken  and  detected  them  in  falsehood,  was  it      *    ' 

v» 

incumbent,  as  the  learned  Judge  seems  to  think  it  was,   Keahns  & 
upon  Rowling  to  refuse  to  give  the  remaining  note  and  take 
steps  to  stop  payment  of  the  first  note  ? 

Leaving  out  of  consideration  the  fact  that  the  first  note 
was  already  probably  beyond  control,  I  cannot  see  that  any 
such  duty  was  imposed  upon  the  defendant.  The  law 
distinctly  says  that,  as  purchaser  for  valuable  consideration 
of  registered  real  estate,  which  he  undoubtedly  was,  he 
shall  be  unaffected  by  notice  of  any  unregistered  title 
whether  expressed,  implied  or  constructive,  and  although  I  Ju<Jgment 
am  fully  prepared  to  hold  that  an  intending  purchaser  who  davik,  c.j. 
enters  upon  and  proceeds  with  his  purchase  after  express 
notice  of  an  unregistered  title  or  equity  might  be  estopped 
from  claiming  the  benefit  of  section  35,  I  am  not  prepared 
to  hold  that  a  purchaser  whose  only  fault  is  a  failure  to 
procure  the  title  deeds,  or  to  insist  upon  their  non-production 
being  accounted  for,  and  whose  bona  fides  otherwise  are 
unassailed,  is  to  be  deprived  of  the  protection  intended  to 
be  extended  by  section  35  to  bona  fide  purchasers.  To 
deprive  a  purchaser  of  the  benefit  of  section  35,  or  rather 
to  hold  that  section  inapplicable  to  him,  he  must,  I  think, 
be  guilty  of  conduct  equivalent  to  fraud. 

The  principle  which  has  repeatedly  been  held  to  apply 
to  the  different  Register  Acts  of  England  and  some  of  the 
colonies,  applies  equally  I  take  it  to  our  Act,  and  that  is 
that  a  person  who  purchases  with  notice  of  the  title  of 
another  is  guilty  of  fraud,  and  that  a  Court  of  Equity  will 
not  permit  a  party  so  committing  a  fraud  to  avail  himself 
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WALKEM,  J.  of  the  provisions  of  a  statute  itself  enacted  for  the  prevention 

1895.       of  fraud.     As  pointed  out  by  Chief  Justice  Strong,  in  Rose 

Oct.  2.     V.  Peterkin,  13  S.C.R.  at  p.  706,  this  principle  is  applied  by 

PULL  COURT    ^^^^*^  ^^  Equity  not  merely  in  cases  arising  under  the 

Registry  Acts,  but  to  cases  under  the  Statute  of  Frauds,  the 

Wills  Act,  and  in  many  other  cases  ;  one  of  the  reasons  of 
Jan.  17.  .  . 

the   principle   being   laid   down   by   Lord   Westbury,   in 


H.  B.  Co. 


^  McCormick  v.    Grogan^  L.R.  4  H.L.  97:    **The   Court  of 

Keabns  &  Equity  has  from  a  very  early  period  decided  that  even  an 
Act  of  Parliament  shall  not  be  used  as  an  instrument  of 
fraud  ;  and  if  in  the  machinery  of  perpetrating  a  fraud  an 
Act  of  Parliament  intervened,  the  Court  of  Equity  it  is  true 
does  not  set  aside  the  Act  of  Parliament,  but  it  fastens  on 
the  individual  who  gets  a  title  under  that  Act  and  imposes 
upon  him  a  personal  obligation,  because  he  applies  the  Act 
as  an  instrument  for  accomplishing  a  fraud." 

In  other  words,  if  B.,  with  knowledge  of  facts  which  would 
Judgment  render  a  purchase  a  fraud  upon  A.,  deliberately  carries  out 
DAviK,  C.J.  the  purchase,  which  without  the  aid  of  a  statute  aimed  at 
the  suppression  of  fraud  would  be  null  and  void,  a  Court  of 
Equity  will  hold  B.  estopped  from  setting  up  the  provisions 
of  such  statute  when  to  permit  him  to  set  it  up  would  be  to 
enable  him  to  commit  a  fraud.  As  remarked  in  the  case 
above  quoted,  the  Court  does  not  set  aside  the  statute ;  it 
merely,  acting  in  equity  and  good  conscience,  enjoins  a 
person  from  perpetrating  a  fraud  by  means  of  a  statute 
aimed  at  the  prevention  of  fraud. 

As  fraud  is  never  presumed,  it  is  perfectly  clear  that  it 
will  not  be  imputed  in  the  absence  of  express  notice,  see 
Ross  V.  Hunter,  T.S.C.R.  289.  As  remarked  by  Lord  West- 
bury,  in  McCormick  v.  Grogan,  supra,  "  Now  being  a 
jurisdiction  founded  on  personal  fraud  it  is  incumbent  on 
the  Court  to  see  that  a  fraud  {simalus  animtw)  is  proved  by  the 
clearest  and  most  indisputable  evidence.  It  is  impossible 
to  supply  presumption  to  the  place  of  proof,  nor  are  you 
warranted  in  deriving  those  conclusions  in  the  absence  of 
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direct   proof    for   the   purpose    of    affixing    the    criminal  walkem,  j. 
character  of  fraud,  which  you  might  by  possibility  derive       1895. 
in  a  case  of  simple  contract."  Oct.  2. 

But  as   more  nearly  resembling  this  case,  and  in  fact  ^^ll court 
decisive  of  it,  if  the  same  principles  are  to  be  held  to  govern       "— 
section  35  as  apply  to  the  English  Registry  Acts,  in  the 

case  of  Lee  v.  Cluttouy  45  L.J.  Ch.  43  (affirmed  on  appeal 

at  46  L.J.  Ch.  48),  where  it  was  held  that  the  policy  of  the   ^'  \  ^' 
Registration  Acts  is  to  free  a  purchaser  from  the  imputation   ^=arnb  & 
of  constructive  notice,  and  that  in  the  absence  of  actual 
notice  to  the  principal  or  liis  agent,  and  of  fraud,  a  later 
registered  deed  will  have  priority  over  a  prior  unregistered 
charge,  notwithstanding  that  the  purchaser  knew  that  the 
title  deeds  were  not  in  the  possession  of  the  vendor,  but 
were  in  the  hands  of  certain  other  persons,  and  abstained 
from  enquiry.     That  was  a  decision  under  7  Anne,  Cap.  20, 
which  enacted  that  a  memorial  of  all  deeds  and  conveyances, 
and  of  all  wills  and  devises  in  writing  .    ...  of  or  concern-  Judgment 
ing  and  whereby  any  houses,  manors,  lands,  tenements  or  davie,  cj. 
hereditaments  in  the  county  may  be  in  any  way  affected 
in  law  or  in  equity  *'  may  be  registered,"  and  that  every 
such  deed  or  conveyance     .     .     .     and  any  and  every  such 
devise  by  will   should    be  adjudged  fraudulent  and   void 
against  subsequent  purchasers  or  mortgagees  for  valuable 
consideration,    unless    such    memorial    should    be    regis- 
tered. 

The  Irish  Registry  Act,  6  Anne,  Cap.  2,  enacted  that  "a 
memorial  of  all  deeds"  shall  be  registered,  and  that  **  every 
deed  not  registered  shall  be  deemed  and  adjudged  as 
fraudulent  and  void,"  etc.  Under  this  Act  it  was  held,  in 
Agra  Bank  v.  Barry,  L.R.  7  H.L.  157,  by  Lord  Selborne, 
that  although  it  was  inconsistent  with  the  policy  of  the  law 
to  impose  on  a  mortgagee  or  purchaser  the  duty  of  enquiry 
with  a  view  to  the  discovery  of  previous  unregistered 
interests,  yet  that  it  was  quite  inconsistent  with  such  policy, 
if  he  knew  of  the  existence  of  such  interests,  to  estop  him 
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FULL  COURT. 
1896. 

Jan.  17. 


from  contending  that  as  to  him  they  are  void  merely  because 
1896.       they  are  unregistered. 

Oct.  2.  The  policy  of  the  English  and  Irish  Registry  Acts  aod 
of  our  statutes  are  I  think  identical,  and  are,  as  expressed 
in  the  preamble  of  7  Anne,  Cap.  20,  to  protect  purchasers 
from  prior  and  secret  conveyances  and  encumbrances.  The 
English  and  Irish  statutes  effect  this  purpose  by  declaring 
V.  *^®  unregistered  title  to  be  fraudulent  and  void  ;  our  statute 
Kearnb  &  effects  the  same  object  by  section  35,  declaring  that  no 
purchaser  for  valuable  consideration  of  registered  real 
estate,  or  registered  interest  in  real  estate,  shall  be  affected 
by  notice  of  any  unregistered  title,  and  then,  going  further 
than  the  Imperial  statutes  upon  the  subject,  says  "  whether 
such  notice  be  expressed,  implied  or  constructive." 

It  has  been  contended  that  the  Land  Registry  Act  assumes 
the  existence  of  an  obligation  on  the  part  of  a  purchaser  to 
obtain  the  deed  with  a  view  to  register,  and  reference  was 
Judgment  jQa^e  to  sections  13,  19,  54-55,  shewing  the  necessity  of 
DAVIE,  C.J.  production  of  title  deeds  upon  applications  to  register.  But 
the  obvious  answer  to  this  contention  is  that  there  is  no 
obligation  whatever  on  a  purchaser  to  register  his  title 
under  the  Act ;  it  is  merely  optional  with  him  whether  he 
registers  or  not,  and  his  title,  so  far  as  the  Act  is  concerned, 
is  as  valid  when  he  does  not  register  as  when  he  does. 
Admitting,  then,  that  in  registering  he  must  produce  title 
deeds,  what  is  there  in  the  Act  to  deprive  him  of  the 
absolute  provisions  of  section  35  when  he  does  not  contem- 
plate registering  at  all  ?  To  support  the  respondent's 
contention  you  would  have,  instead  of  reading  section  35 
as  it  stands,  "  no  purchaser  for  valuable  consideration,"  to 
read  it  "  no  registered  purchaser  for  valuable  consideration." 
This  would  be  doing  violence,  I  think,  to  the  plain  words 
of  the  statute. 

I  am  altogether  unable  to  accept  the  very  narrow  con- 
struction sought  to  be  put  on  section  35  by  counsel  for  the 
respondent,  who  argued  that  the  scope  of  the  statute  was 
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limited  to  protection  against  unregistered  titles  which  were  walkem,  j. 
capable  of  being  registered  under  the  Act.                                      1895, 
A  somewhat  similar  contention  to  this  was  set  up  in      Oct.  2. 
Copland  v.  Davies,  L.R.  5  H.L.  358,  which  was  a  case  under         

^  '  '  FULL COURT. 

33  Geo.  II.  Cap.  14  (Ir.),   and  in  the  words  of  the  Lord       

1o9d. 

Chancellor,  Lord  Hatherley,  in  that  case,  I  would  say  in 

Jan.  17. 
this,  **  If  it  cannot  be  registered,  so  much  the  worse  for  the 


person  who  takes  the  security,"  and  in  the  words  of  Lord         ^' 
Westbury,  at  p.  393,  **  It  is  no  answer  to  the  words  of  that  Keabns  & 
statute  (33  Geo.  II.)  to  say  that  there  was  an  incapacity  to 
register,  because  there  was  merely  the  act  of  depositing 
deeds.     ...     If  that  be  so  we  cannot  help  it,  because 
the  Act  does  not  recognize  encumbrances  so  created.     So, 
under  section  35  of  the  Land  Registry  Act,  it  is  no  answer 
to  the  words  of  our  statute  to  say  there  was  an  incapacity 
to  register.     It  would  be  reducing  the  Act  to  a  nullity  to 
say  that  whilst  its  provisions  protected  a  purchaser  from  a 
registrable  charge  unregistered,  yet  that  as  regards  non-  Judgment 
registrable  charges  the  purchaser  has  no  more  protection  davib,  cj. 
than  if  the  Act  had  not  been  passed. 

The  protection  which  was  meant  to  be  afforded  was  a 
protection  against  secret  incumbrances,  and,  as  remarked 
by  Jessel,  M.R.,  in  Greaves  v.  Tofield,  14  Ch.  D.  563,  at  p. 
565,  **  The  object  was  to  enable  a  purchaser  of  land  to 
ascertain  by  a  single  search  what  incumbrances  there  were 
on  the  land  ;  and  if  the  register  searched  did  not  disclose 
any,  he  was  not  to  trouble  himself  any  more  ; "  subject  of 
course  to  this  limitation,  adopted  by  the  Court  of  Appeal, 
that  if  he  already  had  notice  the  Act  would  not  aid  him. 

I  do  not  lose  sight  of  the  decision  of  the  Privy  Council 
in  White  v.  Neaylon,  11  App.  Cas.  171,  under  the  South 
Australian  Registry  Act,  5  Vic.  No.  8,  which  enacts  that 
"  all  contracts  in  writing  concerning  any  lands  may  be 
registered,  and  every  contract  shall  be  adjudged  fraudulent 
and  void  at  law  and  in  equity  against  any  subsequent 
purchaser  unless  registered,  and  that  although  such  subse- 


FULL  COURT. 
1896. 

Jan.  17. 
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wALKBM,  J.  quent  purchaser  had  notice  of  such  prior  contract  before  or 
1895.       at  the  making  of  such  subsequent  conveyance."     In  that 
Oct.  2.      case  it  was  held  under  that  Act  that  a  prior  document  of  a 
registrable  nature,  unregistered,  cannot  convey  a  good  title 
against   a   subsequent   document   of   a  registrable  nature, 
registered  ;  but  that  there  is  nothing  in  the  Act  to  exclude 
a  claim  upon  an  unwritten  equity  of  which  the  subsequent 
H.  B.  Co.   registered  purchaser  had  notice.     But  no  one  doubts,  on 
Kearns  &  the  contrary  it  is  conceded  on  all  hands,  that  if  the  appellant 
in  this  case  had  had  notice,  that  is  actual  notice  such  as 
existed  in  the  case  of    White  v.  Neayhn^  of  the  Hudson^s 
Bay  Company's  title,  he  would  have  been  postponed.    It 
seems  therefore  idle  to  quote  as  an  authority  to  guide  us 
here,  a  case  which  proceeded  upon  actual  notice.    Moreover, 
the  section  of  the  South  Australian  Act  is  expressly  limited 
to  written  contracts  ;  ours  is  as  wide  as  language  can  express 
it :  "  No  purchaser  shall  be  affected  by  any  notice  expressed. 
Judgment    implied  or  constructive,  of  any  unregistered  title,  interest  or 
DAviK,  C.J.   disposition."     In    White  v.  Neaylon  the  Court  could  not, 
without  doing  violence  to  the  Act  of  Parliament,  hold  it  to 
apply  to  any  but  written  contracts.     Here,  without  reading 
into  the  section  words  which  do  not  appear  there,  the  effect 
of  which  would  be  to  place  a  construction  upon  the  Act  at 
variance  with  the  policy  of  registration  Acts  generally,  and, 
as  it  seems  to  me,  of  the  Land  Registry  Act  in  particular, 
you  can  arrive  at  no  conclusion  but  that,  except  in  cases  of 
express  fraud,  as  against  a  purchaser  for  valuable  consider- 
ation of  registered  real  estate,  no  unregistered  title,  interest 
or  disposition  whatever  is  to  prevail.   I  do  not  think  that 
White  V.  Neaylon  affords  any  guide  in  this  case. 

In  conclusion,  therefore,  I  am  of  opinion  that  the  effect 
of  section  35  of  the  Land  Registry  Act  must  be  taken  as 
absolutely  protecting  a  purchaser  for  value  against  attack 
on  the  ground  of  notice  of  any  character  or  nature  whatso- 
ever ;  but  its  otherwise  absolute  effect  must  be  held  to  be 
subject  to  this  qualification,  that  a  liian  who  in  consequence 
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of   any   knowledge   constituting  actual   notice  of   a   prior  walkbm,  j. 
unregistered  title  or  interest  does  any  act  for  the  direct       1895. 
purpose  of  bringing  himself  within  the  words  of  the  section,      Oct.  2. 
as  distinguished  from  any  act  in  the  ordinary  course  of  rvhh court. 
business  or  in  the  natural  course  of  any  pending  dealing  or       rrrr 
transaction,   and   thereby    prejudicing   the   holder  of   the    j 
unregistered  title,  must  be  held  to  be  guilty  of  actual  fraud 


and  to  be  estopped  from  invoking  the  protection  of  the      *  ^\ 

enactment,  under  the  inflexible  rule  that  an  Act  of  Parlia-  ^^^^^  * 

Rowling 

ment  shall  not  be  used  as  an  instrument  of,  or  in  defence 
of,  actual  fraud. 

As  nothing  of  that  kind  has  been  shewn  here,  I  am  of 
opinion  that  the  respondent's  action  failed  and  should  have    ^  , 

'^  ,  Judgment 

been  dismissed,  and  that  therefore  this  appeal  should  be         of 

D  %VIB    C   I 

allowed,  and  judgment  in  the  original  action  entered  for     *      '   "' 
the  appellant.     The  appellant  will  be  entitled  to  his  costs, 
both  of  this  appeal  and  in  the  Court  below. 

Crease,  J.,  concurred  with  the  Chief  Justice. 

McCreight,  j.  :  Mr.  Bodwell,  for  the  appellant  Rowling, 
has  argued  as  if  the  Land  Registry  Act  had  put  an  end  to 
the  duty  or  rather  the  necessity,  with  a  view  to  shewing 
bona  fides,  etc,,  which  before  that  Act  existed  here  as  well  as 
in  England,  requiring  an  intending  purchaser  or  mortgagee 
to  make  proper  inquiries  as  to  the  title  deeds,  and  if  possible 
to  obtain  possession  of  them,  Agra  Bank  v.  Barry^  L.R.         of 

T.    &    L.    157.  MCCK.IOHT,  J. 

I  think  this  view  is  not  correct,  but  the  point  is  very 
important,  and  I  shall  make  some  observations  on  the  Act 
and  its  amendments  with  a  view  to  shew  that  this  contention 
is  not  warranted.  Sections  13  and  19,  as  regards  registra- 
tions of  fee  simple  and  lesser  estates,  respectively,  point  out 
the  duty  of  the  Registrar  to  register  after  the  examination 
"  of  the  title  deeds  produced,"  etc.  These  sections  having 
regard  to  the  then  existing  law  and  practice  evidently  con- 
template the  duty  in  a  claimant  of  such  estates  to  have  the 
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wALKBM,  J.  deeds  for  the  purpose  of  prima  facie  proof  of  such  rights, 

1895.       and    that   the  Registrar   shall   refuse   to   register  in  their 

Oct.  2.      absence,  subject  to  the  subsequent  provisions  of  the  Act 

PULL  COURT,  dealing  with  exceptional  cases.     Section  21  says  that  the 

"777        Registrar  shall  after  registration  endorse  on  every  deed  or 

instrument  produced  by  the  applicant  for  proof  of  his  title, 

memorandum  in  the  form  marked  G.,  etc. 


'  ^^  '  These  provisions,  and  I  shall  refer  to  others,  seem  to 
Keabns  &  emphasize,  not  to  qualify,  the  necessity  or  usual  practice  of 
the  applicant  having  his  deecjs  on  such  occasions  with  a 
view  to  prove  his  title.  It  is  remarkable  that  in  addition 
to  sections  13  and  19  the  Legislature  should  have  further 
dealt  with  the  "  production  of  documents  "  in  sections  54-6, 
and  section  89.  Section  54  again  directs  that  the  Registrar 
shall  require  the  person  requiring  to  be  registered  as 
owner  in  fee,  mortgagee  or  otherwise,  to  produce  the  title 
deeds,  etc.,  unless  the  non-production,  etc.,  be  satisfactorily 
Judgment  explained,  etc.  Section  55  evidently  pre-supposes  that 
MccwtiGHT.j.  the  applicant,  if  he  is  unable  to  produce  the  document 
required  for  the  prooi  of  title,  at  least  has  made  inquiries 
and  ascertained  that  it  is  in  the  possession  of  a  mortgagee 
or  other  person  who  refuses  to  produce  the  same,  see  Agra 
Bank  v.  Barry,  supra. 

The  Land  Registry  Act  Amendment  Act,  1892,  Sec.  2, 
makes  important  alterations  as  regards  the  *^  certificate  of 
title,"  a  document  which  forms  a  striking  feature  of  the 
Land  Registry  Act.  It  first  appears  in  section  17  of  that 
Act  (and  see  sections  61  and  89),  and  has  received  the 
attention  of  the  Legislature,  not  only  in  the  Act  of  1892 
above  referred  to,  but  in  the  Land  Registry  Act  Amendment 
Act,  1893,  see  sections  2,  3,  4  and  15.  I  shall  refer  to  the 
legislation  with  reference  to  this  important  document  to 
shew  that  the  Legislature  has  treated  it  throughout  as 
an  important  muniment  of  title  and  given  every  reasonable 
facility  for  its  being  acquired  and  safely  kept  by  the  person 
really  entitled,  as  good  evidence  of  his  ownership,  and  to  be 
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used  by  him  on  every  important  dealing  with  his  land,  walkbm,  j. 
Section  17  of  the  Land  Registry  Act,  after  directing  that       1895. 
it  shall  be  issued  to  the  person  who  effects  registration  of      Oct.  2. 
the  absolute  fee,  provides  for  renewal  in  case  of  its  loss  or  ^^ll court. 
destruction,   with   proper  safeguards,   and  directs   that  it       "TTT 
shall   be   received   as  prima  facie   evidence,   etc.,   of   the     j 
particulars  therein  set  forth.     Section  55,  coupled  with  the 

H   B    Co 

amendment  to  it  by  section  2  of  the  Land  Registry  Act  *  ^  ' 
Amendment  Act,  1892,  inserting  the  words  "  or  any  certi-  Yearns  & 
ficate  of  title  "  in  the  first  line  of  that  section  after  the  word 
title,  also  distinctly  recognizes  it  as  a  muniment  of  title. 
The  further  words  in  that  section  2  to  be  added  to  the  end 
of  the  same  section  55  are  significant :  "  and  thereupon  any 
certificate  of  title  outstanding  in  the  name  of  the  grantor 
shall  be  deemed  to  be  cancelled  as  to  the  whole  of  the  lands 
therein  mentioned,  or  as  to  the  portion  thereof  registered 
in  the  name  of  the  purchaser,  notwithstanding  anything  to 
the  contrary  contained  in  section  61  of  this  Act."  Section  Judginent 
61  has  provided  for  an  endorsement  of  a  memorandum  of  mccbeiqht,  j. 
the  transfer  of  such  portion  on  the  certificate  of  title. 
Sections  2,  3,  4  and  15  of  the  Land  Registry  Act  Amend- 
ment Act,  1893,  deal  with  the  grant  separately  of  certificates 
of  title  for  separate  portions  of  the  same  parcel  of  land. 
I  am  aware  that  this  last  Act  was  passed  after  Rowling's 
purchase,  but  I  refer  to  it  as  shewing  the  continued  dispo- 
sition of  the  Legislature  to  treat  the  certificate  of  title  as  an 
important  muniment  of  title,  and  contemplating  no  doubt 
that  it  may  in  due  time  lead  to  a  certificate  of  indefeasible 
title.  I  have  quoted  these  passages  from  the  Land  Registry 
Act  and  its  amendments  to  shew  that  the  policy  of  the  law 
as  respects  the  importance  of  title  deeds  in  the  transfer  of 
land  was  by  no  means  changed  by  that  measure.  The 
reports  in  England  had  shewn  only  too  often  that  no 
amount  of  legal  care  and  skill  could  wholly  prevent  fraud 
in  such  cases,  but  that  resort  must  be  had  to  some  additional 
assistance  by  a  system  of  land  registration,  not  as  a  substi- 
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wALKEM,  J.  tute  for  the  possession  of  deeds,  far  from  it,  but  as  an 

1895.       auxiliary  to  the  safe  transfer  of  land,  and  the  measure  in 

Oct.  2.      force  in  this  Province,  if  I  may  say  so,  is  well  calculated  to 

puLLcx)URT.  fulfil  i^s  purpose.     The  two  trials  and  two*  appeals  which 

iftftfi        have  unfortunately  occurred  in  the  present  case  are  due  in 

no  way  to  the  system  of  the  law.     In  truth,  now,  after  the 

—     event,  it  would  be  difficult  to  frame  provisions  better  calcu- 

^^    ^'   lated  to  prevent  the  expensive  proceedings  occasioned  by 
Keabns  &   |.]^g  conduct  of  Kearns,  Foster  and  Rowling.     I  must  say 

Rowling  <=>  ^ 

also  that  Rowling  was  to  blame  for  not  having  the  deeds 
for  the  purpose  of  registration  of  his  interest,  see  the  Land 
Registry  Act,  Sees.  18, 19,  54  and  55.  Section  61  also  of  Land 
Registry  Act  and  its  amendments  by  the  Land  Registry 
Act  Amendment  Act,  1892,  Sec.  2,  already  quoted,  clearly 
pre-suppose  that  the  purchaser  should  have  the  certificate 
of  title  with  him  at  the  time  of  registration  of  the  fee,  which 
Rowling  attempted  immediately  on  getting  his  conveyance 
Judgment   ^^^^  ^igg  Kearns. 

mccreight,  J.  He  should  also  have  known  the  law,  whatever  the  practice 
might  be,  that  the  conveyance  of  an  estate  in  fee  simple 
could  not  be  registered  as  a  charge  ;  also,  that  in  registering 
a  charge,  section  19  as  to  title  deeds  should  be  attended  to ; 
the  interpretation  clause  and  sections  13  and  19  of  the 
Land  Registry  Act  carefully  maintained  the  distinction 
between  an  "  absolute  fee  "  and  a  **  charge.'' 

I  had  rather  express  no  opinion  as  to  whether  the 
registrar's  omission  to  require  the  deeds  and  certificate  of 
title  vitiated  the  registration  by  Rowling.  Rowling  himself 
was  in  default,  according  to  the  obvious  intention  of  the  Act, 
in  not  having  those  documents,  there  being  no  sufficient 
excuse  for  such  default.  I  think  he  cannot  in  any  view 
rely  on  section  35,  which  must  be  taken  or  read  in  con- 
nection with  his  duty  to  have  those  instruments  as  well  as 
bona  fides,  and  it  must  be  read  along  with  sections  54  and 
61,  and  amendments.  The  Act  seems  to  emphasize  and 
not  qualify  the  necessity  for  the  purchaser  obtaining  or  at 
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least  inquiring  duly  for  them,  and  that  irrespective  of  the  walkkm,  j. 
necessity  for  him  to  shew  his  bona  fides  so  as  to  invoke       1895. 
section  35,  which  must  not  be  construed  to  cover  cases  of     Oct.  2. 
fraud  aud  fraudulent  preference,  and  those  referred  to  in  ^llcourtT 
the  Statutes  of  Elizabeth,  and  the  like.     On  this  point  I        "^ 
would  refer  to  my  former  judgment  in  the  Full  Court. 

Mr.   Justice  Walkem   observes   upon   the  contradictory 

H   B    Co 

answers  given  to  the  inquiries  about  the  deeds,  and  from      "  ^^ 

these   answers   and  other   suspicious   circumstances   finds   ^^^R^^^  * 

1         y      ^  1.1.  t-T-ki.  .I'll         .  Rowling 

that  the  facts  of  this  case  bring  Rowling  within  the  doctrine 

of  Worthington  y,  Morgan f  16  Sim,  547;  Hewitt  v.  Loosemore, 

9  Hare,  449,  and  Agra  Bank  v.  Barry ^  L.R.  7  H.L.,  per 

Lord  Selborne,  at  p.  157,  where  His  Lordship  refers  to 

evidence  of   a  design  inconsistent  with  bona  fide  dealing  to 

avoid  knowledge  of  the  true  state  of  the  title  ;  and  Walkem, 

J.,  says  that  on  these  grounds,  if  there  was  no  Land  Registr}' 

Act,  the  plaintiffs  would  be  entitled  to   judgment.     I  agree 

in  this,  but  I  add  that  Rowling's  default  in  respect  of  the  -^ud^ent 

deeds  makes  it  unimportant  to  consider  that  of  the  registrar,  mccmiqht  j. 

and  whether  his  diligence  was  a  condition  precedent  to  valid 

registration.     I  certainly  cannot  say  that  the  trial  Judge, 

who  had  the  great  advantage  of  seeing  the  demeanour  of 

the  witness  Rowling,  is  wrong.     I  may  refer  also  to  what  is 

said  by  Lord  Cairns  in  the  case  of  Agra  Bank  v.  Barry, 

supra :  "  Of  course  you  may  have  cases  in  which  there  may 

be  such  a  course  of  conduct  as  was  indicated  in  Kennedy  v. 

Green^   3  M.  and  Keen,   699,   commented   on  in    case   of 

Jones  V.  Smith,  1  Hare,  43,  conduct  so  reckless,  so  intensely 

negligent,  that  you  are  absolutely  unable  to  account  for  it 

in  any  other  way  than  this,  that  by  reason  of  a  suspicion 

entertained  by  the  person  whose  conduct  you  are  examining 

that  there  was  a  registered  (qu,  unregistered)  deed  before 

his,  he  will  abstain  from  inquiring  into  the  fact,  because 

he  is  so  satisfied  that  the  fact  exists  that  he  feels  persuaded 

that  if  he  did  inquire  he  must  find  it  out."     Lord  Cairns 

expressed  no  decided  opinion  upon  a  case  of  that  kind  even 
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WALKEM,  J.  under  the  Irish  Registry  Act,  where  I  gather  (see  per  Lord 

1895.       Hathbrlby  at  p.  155)  there  is  a  provision  that  **  everything 

Oct.  2.      that  is  not  upon  the  register  is  as  against  him  {i.e.  the  party 

FULL  COURT,  registering  his  deed)  fraudulent  and  void."    Of  course,  as  I 

~r       have  pointed  out,  the  Land  Registry  Act  is  far  different  and 

assumes  the  existence  of  a  duty  on  the  part  of  the  purchaser 

to  obtain  the  deeds,  and  especially  the  certificate  of  title, 

'   ^^      '   with  a  view  to  register  his  deed,  and  I  quote  the  opinions 
Kearnb  &  qI  these  eminent  Law  Lords  because  I  have  no  doubt  as  to 

Rowling  i  -i    i  ,  ,     .        .  ,.,        i 

what  would  have  been  their  views  as  to  a  case  like  the 
present  under  our  Land  Registry  Act,  and  they  would  have 
dealt  with  Rowling  according  to  the  doctrines  laid  down  in 
Worihington  v.  Morgan  ;  Hewitt  v.  Loosemore,  and  Jones 
V.  Smith,  before  quoted. 

I  am  not  going  to  discuss  the  evidence  at  length,  as  the 
trial  Judge  has  done  that,  and  I  think  his  remarks  are 
fully  warranted.  I  will  merely  observe  that  Rowling's 
Judgment  evidence  shews  that  he  asked  for  the  deeds  before  signing 
mccrkight,  j.  the  second  note,  and  "  they  said  they  hadn't  them."  Miss 
Kearns  said  ''  that  night  she  had  no  papers."  To  a  question : 
"  What  did  she  say  about  the  certificate  of  title  ?  "  He 
answered,  ''  I  said  there  must  be  one  in  existence,  she  said 
she  would  get  it  for  me."  And  when  asked  **  What  did  they 
say  ? "  he  replied,  "  I  said  someone  must  have  them,  it 
must  be  in  existence,  did  you  leave  it  at  the  Land  Registry 
Office  ?  No,  they  said,  it  was  not  there.  I  said  someone 
must  have  them.  I  said  to  Miss  Kearns,  when  could  she 
have  them  ?  She  said  in  a  few  days."  As  a  shrewd  man 
accustomed  to  dealing  in  real  estate  he  evidently  must  have 
expected  it  was  deposited  with  some  creditor,  and  the  word 
"  it "  no  doubt  referred  to  the  certificate  of  title,  the  value 
of  which  he  appears  to  have  well  known.  To  a  question  : 
"  He  (Foster)  told  you  she  was  in  diflBculties  ? "  he 
answered,  **  He  told  me  she  was  pressed  for  money  and 
said  she  had  pledged  her  jewels  for  money."  It  was  at 
least  probable  she  had  made  all  she  could  out  of  her  real 
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estate  before  pledging  her  jewels,  and  she  was  conveying  walkem,  j. 

the  land  to  Rowling  for  half  its  value.    The  first  note  was       isos. 

signed  without  making  inquiries  after  searching  the  title      Oct.  2. 

and  before  getting  the  deed,  and  the  second  after  knowing  pull  court 

that  "  she  ought  to  have  the  deeds  and  certificate  and  yet       "— 

^  ^  1896. 

hadn't  them  or  any  of  them."     I  must  here  observe  that  a     _ 

Jan.  17. 

deposit  of  title  deeds  for  the  purpose  of  the  legal  mortgage  - 


being  drawn  up  and  executed   (and  that  is  an  equitable      *  ^^ 

mortgage,  see  Edge  v.  Worthington,  1  Cox  Ch.  211)  is  a  very  Kearnb  & 

common  transaction.   There  is  frequently  delay  in  preparing 

the  mortgage,  owing  to  the  state  of  the  title  or  other  causes. 

The  intending  mortgagee  can  take  no  further  precautions 

against  fraud  than  by  getting  the  deeds  and  certificate  of 

title  as  the  plaintiffs  did  in  this  case,  but  if  the  appellant's 

contention    prevails    that  will   be    often    useless    for    the 

mortgagor ;    frequently   a    needy   person,   and   sometimes 

unscrupulous,  can  find  a  purchaser  who  will  buy  cheap,  as 

in  the  present  case,  and  make  no  effectual  inquiries  as  to  JadK™ent 

the  deeds  and  certificate,  and  the  mortgagee  will  find  the  mccrkioht,  j. 

Land  Registry  Act  not  a  safeguard  but  a  delusion  and  a 

snare,  not  even  affording  the  protection  which  the  doctrine 

of  "  constructive  notice  "  used  to  supply. 

The  framers  of  the  Act  certainly  contemplated  no  such 
pernicious  system,  and  the  sections  as  to  the  productions 
of  the  deeds,  etc.,  to  the  registrar,  were  obviously  meant  to 
provide  against  such  frauds  as  this  of  Kearns.  The  case  of 
Moore  v.  Bank  of  British  North  America,  15  Gr.  pp.  309  and 
312,  shews  that  as  an  equitable  mortgage  cannot,  under 
section  25  of  the  Land  Registry  Act,  be  registered,  con- 
structive notice  is  sufficient  notice  against  a  subsequent 
registered  conveyance,  and  section  35  must  be  considered 
as  restricted  to  unregistered  titles  which  are  capable,  not 
which  are  incapable  of  registration — any  other  construction 
would  greatly  assist  in  frauds  such  as  this  of  the  Kearns,' 
and  would  be  most  unjust,  and  moreover  the  point  seems 
to  be  covered  by  the  English  cases  referred  to.     I  cannot 


FULL  COURT. 
1896. 

Jan.  27. 
H.  B.  Co. 

V. 
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WALKEM,  J.  read  section  25  as  stating  that  "  no  unregistered  equitable 

1895.       interest   shall    be    valid    against    a   registered    instrument 

Oct.  2.      executed  bj'  the  same  party,  his  heirs  or  assigns,"  or  like 

the  Irish  Registry  Act  referred   to  in  the  Agra  Bank  case, 

L.R.  7  H.L.  at  p.  157,  as  **  telling  a  purchaser  or  mortgagee 

that  a  prior  unregistered  deed  is  fraudulent  and  void  as 

against  a  later  registered  deed,  and  see  per  Lord  Hatherley, 

at  p.  155  ;  on  the  contrary,  section  25  affords  a  warning  to 

Kbarnb  &  ^]jg  purchaser  or  mortgagee  to  be  careful  to  get  in  the  deeds 
Rowling  ,  ./.  .... 

and  certincate,  as  non-registration  is  of  course  no  proof  or 

indication  that  a  deposit  has  not  been  made  of  the  deeds, 

etc.,  and  for  the  purpose  of  preparing  a  mortgage.     I  must 

say  in  conclusion  that  I  think  Mr.  Davis*  criticisms  on  the 

whole  transaction  are  well  warranted. 

Rowling,  if  an  honest  purchaser,  must  have  thought  it 

singular   that   half   of   the    proposed    purchase    money   of 

$300.00,  i.e.,  $150.00,  should  be  paid  by  note  to  Foster,  in 

Jadgment    contradistinction  to  the  second  note  to  be  given  to  Miss 

McCRBioHT,  J.  Kearns  for  an  equal  amount.     Foster  could  not  be  entitled 

to  more  than  a  trifling  sum  by  way  of  commission,  and  no 

explanation   can    be   given  of   the  first  note  being  inade 

payable  to  him  and  discounted  by  him  immediately.     It  is 

not  suggested  that  he   had   any  interest  or  estate  in  the 

land,  yet  receives  $150.00,  whilst  she  the  supposed  owner 

in  fee  parts   with   $500.00  or  $600.00  worth   of  laud  for 

$150.00,  and  Rowling  buys  the  land  for  $300.00.     If  an 

action  had  been  brought  to  set  aside  the  deed  as  a  fraud 

upon  creditors,  I  think  a  jury,  especially  considering  the 

way  Rowling  gave  his  evidence,   would  have  come  to  only 

one   conclusion.      One   would    have  expected   Rowling  to 

exercise  at  least  usual  caution  under  these  circumstances, 

especially  as  he  appears  to  have  been  accustomed  to  selling 

and  buying  land.     I  remarked  already  on  Foster  telling 

Rowling   that   Miss   Kearns   had   pledged    her  jewels,  as 

calculated  to  make  him  suspect  she  had  previously  parted 

with  her  real  estate.     On  the  whole  I  think  he  had  good 
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ground  to  suspect  that  Foster  and  Miss  Kearns  were  acting  walkem,  j. 
fraudulently,  and  should  have  taken  at  least  usual  precau-       1895. 
tions.     But  his  conduct  in  connection  with  the  two  trials      Oct.  2. 
places  him  further  in  bad  light.    He  was  buying,  admittedly,  Tullcourt" 
from  persons  who  were  committing  a  fraud.     Foster  was  a       ~~ 
particular  friend  of  Miss  Kearns,  and  the  transaction  shews 

the}'  understood  each  other.   Now,  when  an  honest  purchaser 

finds  himself  in  a  position  of  having  been  deceived  and  so      '  ^\ 

having  unintentionally  injured  someone  else,  he  is  expected   Kearns  & 

to  give  a  full,  fair  and  frank  account  of  the  transaction,  so 

as  to  rebut  any  inference  of  deceit  on  his  part.     And  the 

fraud  generally  casts  the  onus  probandi  upon  him,  especially 

where   as   here   the   plaintiffs   cannot  of  course  have  the 

evidence  of  Foster  and  Miss  Kearns,  and  whilst  he  Rowling 

knows  the  whole  so  far  as  he  is  concerned   with  it,  the 

plaintiffs  have  no  information  or  means  of  obtaining  any. 

Under  these  circumstances  one  would  have  expected  him 

to  appear  as  a  witness  on  the  first  trial  if  he  had  an  honest  J«d^ent 

case,  and   I   think   his   experienced    counsel   would   have  mccrmght.  j. 

produced  him  for  the  purpose  of  shewing  bona  fides  if  it 

had  been  prudent  to  do  so.    The  second  trial  was  occasioned 

by  his  not  being  a  witness  on  the  first,  and  his  evidence 

there  given  has  not  left  a  good  impression  on  my  mind, 

and  did  not  on  that  of  the  trial  Judge,  who  evidently  thinks 

and   indeed   finds   that   his  conduct   subjects  him   to  the 

penalty   of   buying   with    notice,  according  to  doctrine  of 

the  cases  cited. 

The  conduct  of  Rowling  between  26th  October,  when  he 
gave  the  first  note  to  Foster,  and  2nd  November,  when  he 
gave  the  second  note  to  Miss  Kearns,  is  worthy  of  attention. 

After  giving  the  first  note  on  the  assurance  that  they  had 
the  deeds  and  certificate  of  title,  he  finds  the  same  evening 
that  they  have  neither,  and  without  suggesting  that  they 
are  lost  or  destroyed  will  not  say  where  they  are.  This  gross 
contradiction  and  the  obtaining  of  the  first  note  under  such 
circumstances  was  calculated  to  make  a  purchaser  angry 
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WALKKM,  J.  and  demand  the  return  of  the  first  note  or  the  money,  with 

1896,       threats  perhaps  of  criminal  proceedings,  but  not  so  with 

Oct.  2.      Rowling.  Without  any  complaint  or  interruption  of  friendly 

FULL  COURT,  iwtercourse,  and   after  full  opportunity  for  verifying  the 

"tiT       suspicions  he  must  have  entertained  as  to  the  deeds  and 

cej'tificate   being   held   by   some   creditor,   he   gives    Miss 

Kearns  the  second  note  for  $155.00  on  first  November.    He 

'   J^         appears  to  have  well  understood  the  value  of  searches,  and 
Kearns  &  the  registry  of  bills  of  sales,  if  nothing  else,  should  have 
disclosed  that  the  Hudson's  Bay  Company  had  long  been 
creditors  to  a  large  amount. 

His  conduct  is  difficult  to  reconcile  with  the  theory  of 
his  being  an  honest  purchaser.  Further,  he  appears  not 
to  be  sure  whether  he  has  had.  dealings  with  Foster  since 
that  time  ;  an  injured  purchaser  should  surely  remember 
whether  he  had  or  not.  I  don't  think  his  consulting  Mr. 
McPhillips  on  a  cut  and  dried  question  as  to  purchasing  a 
Judgment  registered  title  improves  his  position.  I  believe  the  experi- 
mccreight,  j.  ence  of  the  profession  to  be  that  a  client  with  a  plain  honest 
case  is  generally  very  communicative. 

Of  course,  Walkem,  J.,  had  the  great  advantage  of 
observing  the  demeanour  of  Rowling  as  a  witness,  which 
does  not  appear  to  have  been  satisfactory,  according  to  the 
stenographer's  notes,  and  probably  appeared  worse  to  a 
personal  observer.  Under  all  the  circumstances,  I  cannot 
say  the  decision  was  wrong.  Indeed  I  think  it  was  correct, 
and  the  appeal  should  be  dismissed  with  costs. 

Appeal  allowed. 
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COUMTT  COXTST 


Statement. 


HOLMES  V.  THE  CORPORATION  OF  VICTORIA.        dkake,j. 

Practice— Right  of  defendant  to  adii  joint  tort  feasors  as  co-defendants —  Third        1896. 
party  practice — Order  X.  and  Order  XVIL,  Rule  if,  of  County  Court —     April  1. 
Municipal  Act  Amendment  Act,  1893,  Sec,  S2y  Sub-sec.  108 f,  

A  defendant  in  an  action  of  tort  has  no  right  to  an  order  to  add  other  ^ 

parties   as   co-defendants  upon    the  ground  that  they  are  also     Victoria 
responsible  to  the  plaintiff. 

Such  persons  might  be  added  as  third  parties  under  Sec.  22,  Sub^ec. 
108/.  of  the  Municipal  Act  Amendment  Act,  supra, 

UUMMONS  by  defendants  to  add  certain  persons  as  co- 
defendants.  The  action  was  brought  to  recover  damages 
for  injuries  alleged  to  have  been  caused  by  the  defendants 
to  the  plaintiff  by  a  defective  sidewalk.  The  defendants 
claimed  that  the  defect,  if  any,  wIels  attributable  to  the 
action  of  the  persons  in  question  by  interfering  with  the 
sidewalk  in  question  in  course  of  the  erection  by  them  of  a 
building  near  the  line  of  the  street. 

W.  J.  Taylor  and  C  D.  Mason,  for  the  application,  referred   Argument, 
to  the  Municipal  Act  Amendment  Act,  1895,  Sec.  22,  Sub- 
sec.  108/.,  C.C.  Rules,  Order  X.  and  Order  XVII.,  Rule  12. 

Denis  Murphy,  for  the  plaintiff,  offered  no  objection. 

F,  B.  Gregory,  for  those  persons  sought  to  be  added,  contra  : 
This  is  not  a  case  to  which  County  Court  Rules,  Order  X., 
applies ;  neither  is  the  application  within  Order  XVII. , 
Rule  12,  Norris  v.  Beazley,  L.R.  2  C.P.D.  80  ;  Pitt-Lewis 
County  Court  Practice,  2nd  Ed.  (1884),  360-4. 

Drake,  J  :     In   this   case  the  defendants  desire  that  a  judgment 
number  of  persons,  owners  of  certain  land  and  premises,    ^„^^„  . 
should  be  added  as  defendants,  on  the  ground  that  the 
defendants  may  have  a  cause  of  action  against  them  in  case 
the  plaintiff  is  successful  in  the  present  action. 
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County  Court      ^he  action  is  One  of  tort,  and  the  defendants  contend  that 

DRAKE,  J.    unless  they  can  bring  these  persons  before  the  Court  the 

1896.       Corporation  will  lose  all  remedy  against  them  under  section 

April  1.     22,  sub-section  108  /.  of  the  Municipal  Act  Amendment 

HOLM.S     Act,  1893. 

^,  V*  I  am  clear  that  they  cannot  be  added  as  defendants,  see 

ViOPOBIA  "^  ,  ' 

Harwell  v.  London  General  Omnibus  Company ^  2  Ex.  D.  365. 

There  is  no  contribution  amongst  wrong-doers,  and  it 

would   be   manifestly  unfair  to  compel  a  plaintiff  to  sue 

persons   against  whom,  rightly  or  wrongly,  she  considers 

Judgment    ^^^  ^^^  ^^  claim,  and  to  whom  she  might  have  to   pay 
o'         costs  in  case  the  jury  decided  that  the  Corporation  alone 

DRAKE,  J.  *        '^  ^ 

were  to  blame. 

On  the  other  hand,  the  section  of  the  statute  says  that 
the  Corporation  can  add  these  persons  (against  whom  they 
consider  they  have  a  remedy  over  in  case  of  an  adverse 
verdict)  as  third  parties,  and  I  think  that  under  the  Act 
they  should  be  so  added.  The  summons  is  dismissed  with 
costs. 

Summons  dismissed. 
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JOHN  CRANSTOUN  v.  CHARLES  EDWARD  BIRD       drake,  j. 

AND  JAMES  HUDDART.  i^. 

International  law — Justification  oftrespaaa  as  act  of  State — Territorial  limita-     •'*"•  ^^' 


tion  of— Pleading — Admission.  DIVISIONAL 

COURT. 

In  an  action  against  the  captain  and  owner  of  a  steamship  for  trespass         

and  false  imprisonment  in  taking  the  plaintiff  on  board  their     April  22. 
steamship  at  Honolulu  and  conveying  him  to  Vancouver,  B.C.,   ^  ANaronN 
against,  his  will,  the  statement  of  defence  of  each  defendant  alleged  v. 

that  "  in  receiving  the  said  plaintiff  on  board  the  said  steamship  Bird 
Warrimoo  and  conveying  him  to  Vancouver  aforesaid  he  was 
acting  as  the  agent  for  the  Hawaiian  Government,  being  a  respons- 
ible Government,  and  carrying  out  the  lawful  order  of  that 
Government,  given  in  the  said  City  of  Honolulu  and  Island  of  Oahu, 
which  were  at  that  time  under  martial  law."  The  plaintiff  in  his 
reply  admitted  the  above  paragraph. 

Drakb,  J.,  at  the  trial  non-suited  the  plaintiff,  on  the  ground  that  the 
scope  of  the  allegation  was  that  the  act  of  State,  and  agency  of  the 
defendants  for  the  Hawaiian  Government  in  carrying  it  out,  covered 
the  conduct  complained  of  outside  as  well  as  within  the  territorial 
limits  of  Hawaii,  and  that  the  admission  was  fatal  to  the  cause  of 
action. 

Held  by  the  Full  Court  per  McCreight,  J.  (Davie,  C.  J.,  and  Walkem,  J., 
concurring),  over-ruling  Drake,  J.,  and  granting  a  new  trial  : 

That  the  scope  of  the  admission  had  reference  to  the  substantive  facts 
alleged  in  the  defence  and  not  the  extent  of  the  agency  as  alleged, 
which  was  a  matter  of  legal  deduction  from  the  facts  not  sus- 
ceptible of   being  concluded  by  admission. 

That  the  justification  afforded  by  a  defence  of  agency  for  a  responsible 
Government  in  the  execution  of  an  act  of  State,  only  extends  to 
acts  done  within  the  territorial  jurisdiction  of  that  State. 

Appeal  from  a  judgment  of  Drake,  J.,  at  the  trial  non- 
suiting the  plaintiff.  The  action  was  against  C.  E.  Bird, 
the  captain,  and  James  Huddart,  the  owner,  of  the  British  statement, 
steamship  Warrimoo,  for  assault  and  false  imprisonment, 
in  seizing  the  plaintiff  at  the  Port  of  Honolulu  and  taking 
him  against  his  will  on  board  the  steamship  and  carrying 
him  across  the  high  seas  to  the  Port  of  Vancouver,  B.C. 
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DRAKE, J.  The  defendants  inter  alia  pleaded  in  their  statement  of 
1896.       defence  :    "  (11).  Some  time  prior  to  the  alleged  trespasses 

Jan.  11.     a  rebellion  had  broken  out  in  the  said  City  of  Honolulu 

DIVISIONAL  ^^^  i^  ^he  Island  of  Oahu  in  which  the  said  city  is  situated, 

*      against  the  constitution  and  government  by  law  established 

April 22.  •  j^  ^YxQ  said  island,  and  accordingly  the  Hawaiian  Govern- 
Oranstoun  ment,  which  was  the  established  government  in  the  said 
Bird  city  of  Honolulu  and  in  the  island  of  Oahu,  and  which  was 
a  responsible  government  and  was  recognized  as  such  by 
nations,  had  some  three  weeks  prior  to  the  time  of  the 
alleged  trespasses  suspended  the  writ  of  habeas  corpus  and 
instituted  and  established  martial  law  in  the  said  city  of 
Honolulu  and  throughout  the  whole  island  of  Oahu,  and 
the  said  city  of  Honolulu  and  the  island  of  Oahu  were 
under  martial  law  at  the  time  of  the  alleged  trespasses  and 
for  some  time  thereafter.  (12).  By  virtue  of  the  written 
constitution  of  the  Republic  of  Hawaii,  of  which  the  island 

btatemen  .  ^j  Qahu  forms  part,  one  Sanf ord  B.  Dole,  the  then  President 
of  the  said  Republic,  became  Commander-in-chief  under 
the  martial  law  so  established  as  aforesaid,  and  the  said 
Sanford  B.  Dole  being  of  the  opinion  that  the  plaintiff  was 
a  person  dangerous  to  the  peace  of  the  community,  and  the 
said  Republic  accordingly  directed  the  plaintiff  to  be 
removed  from  the  said  city  of  Honolulu  and  from  Hawaiian 
territory  and  to  be  conveyed  to  the  said  Port  of  Vancouver, 
in  the  Province  of  British  Columbia.  (13).  Accordingly, 
under  the  instructions  and  orders  of  the  said  Sanford  B. 
Dole,  an  armed  escort,  on  or  about  2nd  February,  1895, 
took  the  plaintiff,  who  was  at  that  time  imprisoned  in  gaol 
in  the  said  city  of  Honolulu  on  a  charge  of  conspiracy 
against  the  Republic  of  Hawaii,  on  board  of  the  said 
steamship  Warrimoo.  (15).  Alternatively,  this  defendant 
says  that  in  receiving  the  said  plaintiff  on  board  the  said 
steamship  Warrimoo  and  conveying  him  to  Vancouver 
aforesaid  he  was  acting  as  the  agent  for  the  Hawaiian 
Government,  being  a  responsible  government  and  carrying 
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out  the  lawful  order  of  that  government  given  at  the  said  i>bakk,j. 

city  of  Honolulu  and  island  of  Oahu,  which  were  at  that  1896. 

time   under   martial   law   as   aforesaid."      The    defendant  Jan.  li. 


Statement. 


Huddart  pleaded  that  the  defendant  Bird  had  no  authority  divisional 

COURT 

either  express,  implied  or  constructive,  from  him  to  commit       ' 

the  acts  complained  of.     The  plaintiff  in  his  reply  admitted       ^^^     ' 
the  paragraphs  11,  12,  13  and  15  as  set  out  above.  Oranstoun 

The  case  was  tried  at  Vancouver  before  Drake,  J.,  and  a       ^^^^ 
common  jury,  on  10th  and  11th  January,  1896. 

The  evidence  shewed  that  the  plaintiff  was  confined  in 
gaol  at  Honolulu  as  a  political  prisoner,  that  the  Govern- 
ment of  Hawaii  asked  the  defendant  Bird  to  arrange  for  his 
deportation  to  Vancouver  on  the  Warrimoo,  that  he  stated 
he  would  only  carry  the  plaintiff  on  an  ordinary  passage 
ticket,  that  such  a  ticket  was  purchased  from  the  ticket 
agent  of  the  owner,  the  defendant  Huddart,  at  Honolulu, 
and  that  Captain  Bird  and  the  plaintiff  saw  the  American 
Consul  at  Honolulu,  who  advised  the  plaintiff  to  submit  to 
the  deportation. 

It  appeared  also  that  the  plaintiff  was  taken  on  board 
the  Warrimoo  by  armed  guards,  that  he  did  not  see  or 
notify  Captain  Bird  of  any  objection  on  his  part  until  the 
steamer  was  five  days  out  at  sea,  when  he  sent  him  a  formal 
written  protest. 

The  learned  judge  withdrew  the  case  from  the  jury  and 
non-suited  the  plaintiff,  delivering  an  oral  judgment,  which 
was  reported  by  the  stenographer  as  follows  : 

Drake,  J.  :  The  defendants  move  for  a  non-suit  on  three 
grounds  here  :  First,  that  Captain  Bird  had  no  authority  to 
commit  the  acts  complained  of,  and  if  so  he  was  exceeding  Judgment 
his  authority  as  servant  of  the  defendant  Huddart,  because  drake 
Huddart  himself  could  not  have  lawfully  taken  the  plaintiff 
to  sea  by  force  against  his  will.  A  good  many  cases  were 
cited  which  it  is  hardly  necessary  for  me  to  go  through  in 
detail,  in  fact  I  have  not  had  the  opportunity  to  read  them  ; 
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DRAKE,  J.    but  the  action  here  is  against  the  master  as  well  as  the 

1896.       owner  of  the  vessel,  and  the  owner  of  the  vessel  is  only 

Jan.  11.     concerned,   I   may   say   vicariously,    in  an  action   of  this 

DIVISIONAL  character,   because    he   was   not   there    himself,    gave  no 

'     authority  whatsoever,  and  it  can   hardly  be  treated   as  a 

April 22.     JQi^i  tQft .  bui;  if  iiiiQ  act  Qf  the  captain  was  illegal  altogether, 

Cranbtoun  it  may  be  that  he  does  not  thereby  make  his  principal 
Bird  liable.  The  point  is  urged  that  Captain  Bird  exceeded  his 
authority  as  master  in  taking  these  passengers  who  were 
not  voluntary  passengers.  That  may  be  so,  but  the  real 
underlj'ing  question  is  not  so  much  whether  this  was  a 
joint  tort  or  not,  or  whether  the  act  done  by  the  captain 
was  within  the  scope  of  his  authority,  and  done  without 
his  employer's  or  with  his  employer's  knowledge. 

The  chief  point  involved  is  the  second  point,  which  is 

raised  by  virtue  of  admissions  in  the  pleadings  that  the 

Judgment    ^^ts   done   by   Captain    Bird   were  done  as  agent   of  the 

°'         Government  of  Hawaii,  and  therefore  no  cause  of  action 

DRAKK,  J.  ' 

will  lie. 

**  Alternatively,  this  defendant  says  that  in  receiving  the 
said  plaintiff  on  board  the  said  steamship  Warrimoo,  and 
conveying  him  to  Vancouver  aforesaid,  he  was  acting  as 
the  agent  of  the  Hawaiian  Government,  being  a  responsible 
government,  in  carrying  out  the  lawful  orders  of  that 
government,  given  in  the  said  city  of  Honolulu  and  island 
of  Oahu,  Avhich  were  at  that  time  under  martial  law  as 
aforesaid."  That  is  admitted.  Now,  what  is  the  admission 
that  the  plaintiff  makes  ?  That  these  defendants — without 
separating  them — received  the  plaintiff  on  board  to  convey 
him  to  Vancouver,  that  in  so  doing  Captain  Bird  was  the 
agent  of  the  Hawaiian  Government,  and  he  was  carrying 
out  the  lawful  order  of  that  government.  That  appears  to 
me  practically  to  put  an  end  to  the  case,  see  Foote  on 
International  law,  140-42.  There  is  no  liability  either  in 
the  nature  of  contract  or  of  tort  for  acts  done  by  agents 
of  foreign  governments,  either  with  express  authority  or 
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without  prior  authority,  with  subsequent  ratification,  Buron    drake,  j. 
V.  Denman,  2  Ex.  167.     The  plaintiff  was  brought  on  board       1896. 
tl^ere  by  the  lawful  act  of  a  lawfully  constituted  authority,     Jan.  ii. 
And   in   charge   of   the  agent  of   that   Government.     The  Divisional 

admissions  are  not  limited  to  the  acts  which  took  place  in        ' 

the  harbour  of  Honolulu,  but  they  go  to   the   extent   of__2?___ 
carrying  the  plaintiff  to  Vancouver.      No   Court   here   is  Oranstoun 
entitled  to  discuss  the  acts  of  state  of  any  foreign  power.       Bird 
It  has  no  jurisdiction  to  do  so  ;  it  would  be  a  mere  pre- 
sumption on   the   part  of   the   Court  here  to  discuss  the 
validity  of  the  acts  or  anything  of  the  sort. 

Foreign  states  are  entitled  to  carry  out  their  own  laws  in 
their  own  way,  and  neither  this  Court  nor  any  other  has 
any  jurisdiction  to  say  anything  with  regard  to  them.  But 
the  plaintiff  having  admitted  the  facts  I  do  not  see  how  he 
has  any  cause  of  action.  Practically,  by  his  pleadings  no 
cause  of  action  arises  at  all.  Judgment 

With  regard  to  the  question  as  to  the  act  of  indemnity,  I    ^„^^'    _ 

DRAKB,  J. 

do  not  know  how  far  that  may  extend.  Of  course,  as  it  is 
admitted  that  there  was  one,  the  presumption  is  that  there 
was.  It  was  not  produced  though  admitted  in  the  plead- 
ings, and  being  so  therefore  the  presumption  is  that  there  was 
indemnity,  not  only  as  against  President  Dole  but  against 
all  acts  done  by  him  on  his  authority  or  by  agents  under 
him  in  respect  of  that  authority,  for  anything  that  they  did. 
How  far  that  indemnity  would  extend  in  a  Court  here  I  am 
not  prepared  to  say,  neither  am  I  prepared  to  give  any 
opinion  in  the  matter.  In  the  case  of  Phillips  v.  EyrCy  L.R. 
4  Q.B.  225,  affirmed  on  appeal,  L.R.  6  Q.B.  1,  the  act  of 
indemnity  was  an  act  of  indemnity  for  British  Dominions, 
and  when  the  question  came  before  a  British  Court  it  was 
in  respect  of  acts  done  entirely  in  British  Dominions,  and 
the  act  of  indemnity  was  sufficient  to  protect  Governor  Eyre 
as  to  all  causes  of  action  against  him. 

Mr.  Wil807t  seeks  not  to  distinguish  the  case  of  Reg.  v.  Lea- 
ley  j  Bell  C.C.R.  220,  from  the  present  case,  but  argues  they  are 


DIVISIONAL 
COURT. 
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DKAKR,j.  identical.  I  think  when  he  looks  at  it  he  will  see  there  was 
1896.       a  contract  entered  into  by  the  Governor  of  Chili,  which  he 

Jan.  11.  might  enter  into  with  anybody.  By  entering  into  a  contract 
he  does  not  establish  agency  with  the  person  with  whom  be 
enters  into  that  contract  but  with  the  captain  as  an  individ- 

April22.     ^g^j      Yj^^  Court  says,  as  far  as  that  is  concerned,  it  was  a 

Oranstoun  valid  contract  within  the  scope  of  Chilian  authority — that 

Bird       is,  within  the  waters  of  Chili — but  beyond  that  it  had  no 

avail.      But  there  is  a  great  distinction   between  the  two 

cases  here.     Call  it  a  contract  if  you  like,  but  it  was  not 

made   with    a  stranger  here,   but   with    an   agent   of   the 

Government.      He  chose  to  accept  the  agency,  and  that 

agency  having  been  admitted  he  was,  during  the  whole 

Judgment    lijj^Q  \iq  ^as  acting  under  that  agency,  so  far  a  representative 

DRAKE,  J.  of  the  Hawaiian  Government.  Such  being  the  case,  there 
is  a  very  great  difference  between  that  case  of  Lesley^  where 
the  captain  of  the  vessel,  simply  for  the  purpose  of  making 
money,  undertook  the  deportation  of  certain  individuals, 
and  it  was  held  that  the  contract  was  of  no  avail  against  an 
action  for  false  imprisonment.  Under  the  circumstances  I 
must  accede  to  Mr.  DaviSy  and  decide  that  there  is  no  case 
made  out,  and  enter  a  non-suit. 

Plaintiff  non-suited. 

The  plaintiff  moved  the  Divisional  Court  to  set  aside  the 
non-suit  and  for  a  new  trial,  and  the  motion  was  heard 
Statement,  before  Davie,  C.J.,  McCreight  and  Walkem,  JJ.,  on  20th, 
21st  and  22nd  April,  1896. 

John  Campbellf  for  the  plaintiff :  The  defendants  being 
the  captain  and  owner  of  a  British  ship,  their  justification  as 
ArKument  ^^^^6  agents  or  mandatories  of  the  Hawaiian  Government 
in  what  they  did  only  extends  to  acts  done  within  the 
territorial  jurisdiction  of  that  government,  Regina  v.  Lesley, 
Bell  C.C.R.  220 ;    Doree  v.  Napier,  2  Bing.  N.C,  781 ;  Regina 
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V.  Anderson,  L.R.  1,  C.C.R.,  Byles,  J.,  at  168  ;  Regina  v.  Carr,  drake,  j. 

10  Q.B.D.  76  ;  Phillips  v.  Eyre,  L.R.  4  Q.B.  225,  affirmed  on  1896. 

appeal,  L.R.  6  Q.B.  1 ;  Secretary  of  State  for  India  v.  Kamachee,  Jan.  11. 


13  Moo.  P.O.  75.     For   acts  done   on  the  high   seas   the  divisional 

COURT 

defendants  are  as  much  responsible  as  if  done  on  British        * 

soil.  The  defendant  Huddart  is  responsible  for  the  act  of  ^ 
his  captain,  Bird,  Barwick  v.  English  Joint  Stock  Bank,  L.R.  Obanbtoun 
2  Ex.  259  ;  Walker  v.  Baird,  L.R.  (1892)  A.C.  491  ;  Pollock  Bii » 
on  Torts,  3rd  Ed.  99,  101  ;  Joel  v.  Morison,  6  0.  &  P.  501. 
The  statement  of  defence  never  intended  to  admit  the 
agency  of  the  defendants  beyond  the  scope  to  which  such 
agency  would  by  law  extend  on  the  facts.  [McCreight,  J. : 
If  the  plaintiff  had  replied  to  the  defence  of  agency  for  the 
Hawaiian  Government  that  such  agency,  or  engagement  in 
an  act  of  state,  for  and  on  command  of  the  Hawaiian 
Government,  only  extended  to  acts  done  by  the  defendants 
under  that  authority  within  the  territorial  limits  of  Hawaii, 
it  would  have  been  pleading  a  conclusion  or  inference  of  Argument, 
law,  and  was  at  least  unnecessary.]  The  allegation  in 
paragraph  15,  that  in  receiving  the  plaintiff  on  board  and 
conveying  him  to  Vancouver  Captain  Bird  was  acting  as 
agent  of  the  Hawaiian  Government,  is  not  necessarily  an 
allegation  that  Bird  was  employed  in  an  act  of  state,  or 
that  the  agency  or  employment  was  anything  more  than  as 
an  ordinary  carrier  of  passengers  for  hire.  At  most  the 
admitted  agency  must  be  taken  distributively  and  under- 
stood as  admitting  an  act  of  state  and  agency  for  the 
government  therein  only  in  regard  to  things  done  within 
Hawaiian  territory,  and  not  to  imprisonment  on  the  high 
seas  and  in  British  waters,  which  could  not  in  law  be 
contemplated  as  acts  of  state,  and  as  to  the  latter  admitting 
only  the  agency  which  would  arise  from  the  facts  namely  the 
the  relationship  of  carriers  by  water  for  the  Hawaiian  Gov- 
ernment for  hire.  [Walkem,  J.  :  The  captain  may  have  a 
right  to  justify  making  a  gaol  of  his  ship  within  the  three 
mile  limit  of  Hawaiian  waters,  but  not  outside]. 


576  BRITISH  COLUMBIA  REPORTS.           [Vol. 

iiKAKjB,  J.  E,  P.  Davis f  Q.C.,  for  the  defendants  :   An  act  authorized 

1896.  by  a  sovereign  power  against  a  subject  of  another  power  is 

Jan.  11.  an  act  of  war,  and  not  to  be  enquired  into  by  civil  courts. 


DIVISIONAL  The  remedy  is  by  one  Government  against  the  other.     The 

COURT. 

■      American  consul  advised  Captain  Bird  to  proceed  as  directed 

^"     •     by  the  Hawaiian  Government  [MoOrkioht,  J. :    Conway  v. 

Granbtoun  Gray,  10  East.  536,  shews  that  consuls  do  not  represent 
Bird  their  Governments  for  such  purposes].  To  constitute  an 
act  of  state  the  act  must  be  authorized  by  an  independent 
state  or  one  of  its  agents,  Walker  v.  -Baird  (1892),  A.0.491  ; 
Pollock  on  Torts,  3rd  Ed.  101.  A  trespass  on  the  high 
seas  or  in  foreign  territory  against  a  subject  of  a  foreign 
state  committed  by  any  authorized  agent  of  the  offending 
state  is  an  act  of  state  and  is  not  the  subject  of  judicial 
cognizance  in  any  civil  action,  but  a  matter  of  international 
dispute.  In  committing  acts  of  state  or  of  war  upon  foreign 
subjects  or  territory  the  nationality  of  the   agent  is  imma- 

Argument.  terial.  A  state  is  not  limited  in  the  choice  of  its  agents, 
and  the  immunity  of  the  agent  under  the  rule  invoked  is 
governed  by  the  character  of  the  act  and  not  by  his  personal 
circumstances.  The  ordinary  rule  governing  the  liability 
for  torts,  that  both  the  principal  and  the  agent  are  liable, 
is  departed  from  in  cases  where  the  principal  is  an  inde- 
pendent government,  and  the  act  one  of  state ;  then  the 
agent  is  treated  as  the  mere  mandatory  of  the  foreign 
government,  with  no  individual  responsibility.  The  ques- 
tion of  "act  of  state"  only  arises  as  a  defence  to  what 
otherwise  would  be  a  tort,  namely  in  regard  to  an  act  done 
by  the  authority  of  an  independent  government  outside  its 
territorial  limits,  for  with  regard  to  an  act  done  within  its 
limits  the  question  of  such  a  defence  could  not  arise,  as  the 
act  would  there  be  prima  facie  and  ab  initio  a  lawful  act. 
In  Buron  v.  Denman,  2  Ex.  167,  the  acts  complained  of 
were  not  done  in  the  territory  of  the  power  which  authorized 
them,  for  Captain  Denman  went  ashore  from  his  ship, 
which  represented  English  territory,  into  the  foreign  state 
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and  burnt  the  barracoons  in  question,  and  it  was  held  that    drakk,j. 
the  act  was  justified  as  an  act  or  state,  though  committed  by       1896. 
the  defendant   in   the    foreign  territory,    because  he    was     Jan.  il. 
therein  the  agent  of  the   government  of  England.      It  is  divisional 

COURT 

submitted  that  the  non-liability  of  the  agent  is  not  depend-       ' 

ent  upon  his  nationality.      Regina  v.  Lesley^  supra,  does  not       P 
conflict  with  Buron  v.  Denman,  supra.     In  the  former  case,  Oranbtoun 
there  was  a  mere  contract  to  carry,  and  the  act  was  not  one       Bird 
of  state.     The  counsel  for  the  Crown  in  that  case  say  the 
"  defendant  cannot  justify  his  conduct  by  any  warrant  of  the 
Chilian   Government,  i.e.,    he    had    no   warrant   for   it." 
[Davie,  C.J.  :     No,  the  meaning   is  that  no  warrant  the 
Chilian  Government  could  give  would  justify  the  defendant, 
not  that  de  facto  there  was  no  warrant.]     The  captain  here 
was  an  arm  of  the  Hawaiian  Government,  King  v.  Walker , 
33  L.J.  Exch.  325. 

There  was  no  trespass  by  Bird.  The  evidence  shewed 
that  the  plaintiff  was  brought  on  board  having  an  ordinary  Argument, 
passenger  ticket.  That  he  made  no  complaint  until  several 
days  out  from  port.  As  to  the  employee  of  the  defendant 
Huddart,  the  man  who  sold  the  ticket,  there  is  no  evidence 
that  he  was  aware  of  any  special  circumstances  relating  to 
the  carriage  of  the  person  to  travel  thereon  namely  the 
plaintiff.  It  was  purchased  in  the  ordinary  way.  When 
Bird  was  informed  of  the  circumstances,  several  days  out 
from  port,  he  was  not  in  a  position  to  release  the  plaintiff. 
It  was  evidently  to  plaintiff^s  advantage  from  the  first  to  be 
deported  from  Hawaii,  where  he  was  a  prisoner  in  gaol, 
and  to  reach  Vancouver  and  thence  his  own  country.  If 
Bird,  not  having  been  a  trespasser  de  facto  in  Hawaiian 
waters,  became  a  trespasser  ab  initio  as  soon  as  he  was 
notified  by  the  plaintiff  of  the  position  of  affairs,  it  cannot 
be  said  that  the  plaintiff  suffered  any  damage. 

The  defendant  Huddart,  the  owner,  is  not  liable  for  the 
acts  of  his  captain  or  ticket  agent,  in  what  was  done, 
as  having  been  done  beyond  their  implied  authority  from 
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DRAKE,  J.  him.    Their  implied  authority  was  to  command  the  steamer 

1896.  and  arrange  for  the  carriage  of  ordinary   passengers  for 

Jan.  11.  hire,  and  not  to  undertake  the  custody  of  political  prisoners. 


DIVISIONAL  There  was  no  implied  authority  from  him  to  do  the  acts 

COURT 

*      charged,  nor  any  ratification  by  him,  Edwards  v,  L  &  N.  W, 

^P"^^'    Ry,  Co.,  L.R.  5  C.P.  445  ;  Bayley  v.  Manchester  Ry,  Co.,  L.R. 

Ckanstoun  8  C.P.  148  ;  Emerson  v.  Niagara  Navigation  Co.,  2  Out.  528 ; 
BiKD  Barwick  v.  English  Joint  Stock  Bank,  L.R.  2  Ex.  259  ;  Ashton 
V.  Spiers,  9  L.R.  606 ;  Bolingbroke  v.  Swindon  Local  Board, 
L.R.  9  C.P.  575  ;  Mackay  v.  Commercial  Bank  of  New  Bruns- 
wick, L.R.  5  P.C.  394.  The  authority  of  the  captain  of  a 
ship  in  regard  to  contracts  for  the  preservation  of  the  ship, 
etc.,  is  wider  than  that  of  an  ordinary  agent,  Orant  v. 
Norivay,  20  L.J.C.P.  93  ;  Cox  v.  Bruce,  18  Q.B.D.  147  ;  but 
in  relation  to  torts  there  is  no  implication  of  authority 
against  the  master. 

Campbell,  in  reply  :  The  defence  of  act  of  state  is  one  of 

Argument,  justification.  How  far  did  the  justification  extend  ?  To  the 
limits  of  the  territorial  jurisdiction  of  Hawaii.  It  is  no 
answer  for  Bird  to  say  his  contract  was  to  carry  the  plaintiff 
beyond  that.  No  power  could  have  compelled  him  to  enter 
into  such  a  contract.  It  is  questionable  whether  the  act  is 
one  of  state,  i.e.,  by  Bird  as  an  arm  of  the  Government  and 
as  their  mandatory.  It  is  rather  the  mere  case  of  a  person 
voluntarily  undertaking  for  hire  to  commit  a  trespass. 

As  to  the  liability  of  Huddart,  decisions  in  actions  against 
corporations  for  trespasses  committed  by  their  servants  are 
not  in  point.  There  the  question  of  ultra  vires  intervenes, 
and  it  is  conceded  for  the  purposes  of  this  argument  that  a 
company  is  only  liable  for  an  act  of  its  servant  done  within 
the  scope  of  the  corporate  powers  of  the  company.  Here 
the  widest  discretion  was  committed  to  the  captain  of  the 
steamer  and  all  the  employees,  in  the  absence  of  personal 
control  of  the  owner,  and  the  making  and  execution  of  any 
contract  for  carriage  by  water  to  the  benefit  of  the  master 
was  within  their  implied  authority  for  him  ex  necessitate  rei. 
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Limpus  V.  London   General   Omnibus  Co,y  1  H.  &  C.  526;    i>»aice,j. 
Harris  v.  Brunette  Sawmill  Co.,  3  B.C.  172  ;  Adams  v.  N.E.       1896. 
r.  &  L.  Co.,  ibid,   199  ;  Dyer  v.  Munday,  14  R.  306  (1895),     Jan.  ii. 
1  Q.B.  742  ;  Ferguson  v.  Roblin,  17  Ont.  167  ;    Whatman  v.  divisional 
Pearson,  L.R.  3  C.P.  422  ;  Swift  v.  Winterbotham,  L.R.  8  Q.B.      ^?!^' 
244.     It  was  a  question  for  the  jury  to  decide  whether  the  __J^___ 
captain  was  acting  witliin  the  scope  of  his  employment,   Cbanbtoun 
Fenton  v.  Dublin  Steam  Packet  Co,,  8  L.J. Q.B.  28.    A  master       Bird 
is  liable  for  the  wilful  and  deliberate  trespass  of  his  servant 
where  it  is  done  for  the  master's  benefit,  Bank  of  New  South 
Wales  V.  Owston,  4  App.  Cas.  270. 

Cur.  adv.  vult. 

McCreight,  J.  :  The  plaintiff  is  a  citizen  of  the  United 
States  and  was  carrying  on  business  at  Honolulu  in  the 
Sandwich  Islands  at  the  time  when  a  rebellion  had  broken 
out  there  and  the  writ  of  habeas  corpus  was  suspended  and 
martial  law  established.  The  Government  seems  to  have 
thought  that  the  plaintiff,  Cranstoun,  was  a  person  danger- 
ous to  the  peace  of  the  community,  and  accordingly  directed  Judgment 
that  he  should  be  banished  and  conveyed  to  the  port  of  mccrwght,  j. 
Vancouver  in  the  Province  of  British  Columbia.  Accord- 
ingly the  plaintiff  was  taken  by  an  armed  escort,  he  at  the 
time  being  a  prisoner  in  jail,  on  a  charge  of  conspiring 
against  the  Government,  on  board  the  steamer  Warrimoo, 
a  British  vessel,  the  captain  of  which,  the  defendant  Bird, 
was  a  British  subject. 

The  defendant.  Captain  Bird,  had  communication  with 
the  Government  and  consented  to  the  carrying  of  Cranstoun 
to  Vancouver,  taking  a  letter  of  indemnity  from  the  author- 
ities, and  consulted  with  Mr.  Swansea,  the  agent  of  the 
steamship  company. 

The  plaintiff  Cranstoun  was  put  on  board  by  force  and 
against  his  will,  and  the  captain  saw  him  along  with  two 
other  prisoners  on    the  deck  in  charge  of  the  Honolulu 
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DRAKE,  J.  police   before   the   sailing   of    the    steamer.      The    police 

1896.  accompanied  the  steamer  for  some  distance  and  returned 

Jan.  11.  to  Honolulu  in  the  pilot  boat.     The  steamer  proceeded  on 


DIVISIONAL  her  voyage  to  Vancouver.    The  plaintiff  Cranstoun  protested 

COURT 

'     to  the  captain  verbally  and  afterwards  in  writing  during 

^P"^^'     the  voyage. 

Obanstoun  The  Government  wanted  to  pay  the  passage  money  on 
Bird  board  the  Warriraoo,  but  the  captain  would  not  allow  that, 
and  told  the  authorities  they  would  have  to  go  to  the  office 
of  the  agent  and  book  in  the  usual  way,  which  they  did, 
and  the  captain  saw  the  ticket  was  issued  by  the  agent, 
with  the  name  of  Cranstoun  and  two  others  on  it. 

This  I  think  is  a  suflBcient  statement  of  the  facts,  for  the 

non-suit  granted  by  the  trial  Judge  was  in  consequence,  as 

he  says,  of  paragraph  15  of  the  statement  of  defence,  and 

the  supposed  admission  of  its  contents  by  the  omission  to 

Judgment    traverse  it,  and  the  admission  in  paragraph  2  of  the  reply. 

iLf^  ^^  [The  learned  Judge  here  quoted  the  paragraph.] 

The  learned  trial  Judge  in  his  judgment  says  that  the 
"  admissions  are  not  limited  to  the  acts  which  took  place  in 
the  harbour  of  Honolulu,  but  they  go  the  extent  of  carrying 
the  plaintiff  to  Vancouver.'* 

I  do  not  understand  the  learned  Judge  to  imply  that  the 
plaintiff  has  admitted  anything  more  than  the  facts  stated 
in  paragraph  15,  including  of  course  the  law  of  Hawaii  or 
foreign  law  as  a  fact.  He  in  no  way  suggests  that  the 
omission  to  deny,  or  admission,  operates  as  between  the 
plaintiff  and  defendants,  to  displace  the  undoubted  English 
law  as  it  is  succintly  stated  in  the  judgment  in  Reg.  v.  Lesley f 
BelVs  C.C.R.  at  pages  234-35  :  "It  may  be  that  transportation 
to  England  is  lawful  by  the  law  of  Chili  and  that  a  Chilian 
ship  might  so  lawfully  transport  Chilian  subjects  ;  but  for 
an  English  ship  the  laws  of  Chili  out  of  the  State  are 
powerless  and  the  lawfulness  of  the  acts  must  be  tried  by 
English  law.''  Substituting  Hawaii  for  Chili  we  have  the 
present  case. 
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Supreme  Court  Rules  158  and  167  deal  only  with  allega-    drake,  j. 
tious  and  admissions  of  fact,  and  seem  in  no  way,  as  might       1896. 
be  expected,  to  affect  the  former  law  that  a  traverse  must    Jan.  il. 
not  be  taken  on  a  matter  of  law.     In  Odgers  on  Pleading  divisional 

it  is  stated  at  page  41  that :    "  It  is  unnecessary  for  either       * 

party  to  plead  to  any  matter  of  law  set  out  in  his  opponent's       P" 
pleading.    This  may  be  treated  as  mere  surplusage.'*   Again  Cranbtoun 
at  page  67  it  is  said  a  traverse  must  not  be  taken  upon  a       Bird 
matter  of  law. 

The  English  law  must  therefore  determine  the  case, 
Lesley's  case,  Bell's  C.C.R.  page  235,  decides  that :  "  For  an 
English  ship  the  laws  of  Chili  out  of  the  State  are 
powerless  and  the  lawfulness  of  the  acts  must  be  tried  by 
English  law." 

The   ruling   of   the   learned    Judge   then  appears  to  be 
*'  that  the  defendant  Bird  received  the  plaintiff  on  board  to 
convey  him  to  Vancouver ;  that  in  so  doing,  Captain  Bird  judgment 
was  the  agent  of  the  Hawaiian  Government  and  he  was         ^^ 

McCreioht.  J- 

carrying  out  the  lawful  order  of  that  Government."  Again 
he  says  :  '*  The  admissions  are  not  limited  to  the  acts  which 
took  place  in  the  harbour  of  Honolulu,  but  they  go  to  the 
extent  of  carrying  the  plaintiff  to  Vancouver."  This  may 
be  true,  but  the  authorities  which  I  have  quoted  shew  that 
the  English  law,  in  spite  of  supposed  admissions,  remains 
unaffected  and  are  to  the  effect  that  for  an  English  ship 
the  laws  of  Hawaii  out  of  the  island  and  past  the  line  of 
Hawaiian  jurisdiction,  are  powerless,  and  the  lawfulness  of 
the  acts  must  be  determined  by  English  law. 

The  admission  can  mean  no  more  than  this,  that  a  lawful 
order  was  made  in  Hawaii  to  carry  the  plaintiff  in  a  lawful 
manner  to  Vancouver,  and  in  an  Hawaiian  ship  the  order 
might  probably  have  been  lawfully  carried  out. 

No  international  law,  as  it  seems  to  me,  has  any  operation 
on  the  case.  An  English  captain  of  an  English  ship  outside 
Hawaiian  jurisdiction  commits  a  trespass,  and  Hawaiian 
law  or  acts  of  that  Government  cannot  justify  the  trespass 
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DRAKE  J.    in  an  English  court.     No  doubt  in  an  Hawaiian  court  it 

1896.       would  or  might  be  otherwise,  and  this  shews  that  Buron  v. 

Jan.  11.     Denman,  2  Ex.  167,  has  no  application.    There  Commander 

DIVISIONAL  Denman  committed  a  trespass  in  Africa  by  destroying  the 

COURT 

'      property  of  a  slave  trader,  though  not  expressly  authorized 

April  22.    ^^  ^^  gQ  -j^  ^y^Q  gj.g^  instance  by  the  English  Government. 

Obanbtoun  They  afterwards  ratified  and  approved  of  his  action,  and  when 

BiBD       he  was  sued  by  the  slave  trader,  this  approval  was  treated 

as  equivalent  to  a  prior  command.     It  is  observable  that 

though  Buron  v.  Denman  is  a  celebrated  case,  and  was  a 

trial  at  bar  before  four  barons  of  the  Court  of  Exchequer, 

no  allusion  is  made  to  it  by  counsel  or  the  Court  in  Reg.  v. 

Lesley,  which  I  have  referred  to,  and  which  seems  to  be  a 

case  identical  with  the  present  in  all  its  features.     Buron  v. 

Denman  was  decided  in  1848,  and  Reg.  v.  Lesley,  in  1860. 

The  captain  in  the  last-mentioned  case,  as  in  the  present 

Judgment    case,  made  a  contract  of  agency  with  the  foreign  govern- 

^^         ment  to  take  persons  to  an  English  port  ag^ainst  their  will : 

MCCRKIOHT,  J.  ^  O  X-  O 

and  in  the  judgment  of  the  Court  delivered  by  Erle,  C.J., 
which  expresses  my  meaning  a  great  deal  better  than  any 
language  I  could  find,  it  is  said  :  **  Now,  as  the  contract  of 
the  defendant  was  to  receive  the  prosecutor  and  the  others 
as  prisoners  on  board  his  ship,  and  to  take  them  without 
their  consent,  over  the  sea  to  England,  although  he  was 
justified  in  first  receiving  them  in  Chili,  yet  that  justification 
ceased  when  he  passed  the  line  of  Chilian  jurisdiction,  and 
after  that  it  was  a  wrong  which  was  intentionally  planned 
and  executed  in  pursuance  of  the  contract,  amounting  in 
law  to  a  false  imprisonment." 

I  think  the  non-suit  must  be  set  aside  and  a  new  trial 
granted.  I  think  the  same  order  applies  to  Huddart,  the 
owner  of  the  ship.  Even  supposing  he  is  not  legally 
responsible  for  the  acts  and  conduct  of  his  captain  in  this 
transaction,  I  think  he  is  liable  prima  facie  for  that  of  his 
agent,  Swansea,  in  issuing  the  tickets  for  the  conveyance 
of  Cranstoun  by  the  steamer,  at  the  instance  of  and  to  the 
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Hawaiian  Government.     Swansea  was  employed  to  do  that  drake,  j. 
class  of  acts,  see  Barwick  v.  English  Joint  Stock  Bank,  L.R.       1896. 

2  Ex.  266,  the  law  there  laid  down  being:  **It  is  true  he  Jan.  ll. 


(the  principal)  has  not  authorized  the  particular  act,  but  he  divisional 

has  put  the  agent  in  his  place  to  do  that  class  of  acts,  and       * 

he  must  be  answerable  for  the  manner  in  which  the  agent       ^ 

has  conducted  himself  in  doing  the  business  which  it  was   Obanstoun 

the  act  of  his  master  to  place  him  in."  Bird 

Again,  Huddart  must  have  received  the  passage  money 
paid  by  the  Hawaiian  Government,  thus  receiving  a  benefit 
from  the  conduct  of  Swansea,  the  ticket  agent,  see  Weir  v. 
Bametty  3  Ex.  Div.  42,  and  Mackay  v.  Commercial  Bank  of 
New  Brunswicky  L.R.  5  P.O.  412-13. 

Mr.  DaviSy  for  the  defendants,  further  argued  that  the 
interference  or  action  of  the  United  States  Minister  bound 
the  plaintiff,  as  a  subject  of  the  United  States  of  America,  judgment 
although  repudiated  by  the  plaintiff,  who  was  forcibly  put  ^' 
on  board  the  Warrimoo ;  and  this  might  perhaps  have  been 
at  one  time  contended  for,  according  to  the  case  of  Conway 
V.  Oray,  10  East.  536,  in  the  time  of  Lord  Ellenborough, 
but  that  case  has  been,  it  seems,  over-ruled  by  Aubert  v. 
Gray,  3  B.  &  S.  170,  where  it  is  stated  in  the  judgment  of 
the  Exchequer  Chamber,  at  page  179  :  "  The  assertion  that 
the  act  of  the  Government  is  the  act  of  each  subject  of  that 
government  is  never  really  true.  In  representative  govern- 
ments it  may  have  a  partial  semblance  of  truth,  but  in 
despotic  governments  it  ia  without  that  semblance." 

I  think  the  non-suit  must  be  set  aside  and  a  new  trial 
granted. 

Davie,  C.J.,  and  Walkem,  J.,  concurred. 

Non-suit  set  aside  and  new  trial  granted. 


i 
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1896. 
Feb.  20. 

Rb  Bossi 


RE  THE  ESTATE  OF  GIACOMO  BOSSI  (Deceased.) 

Wifl — Trusteea  and  executors — Practice — Vesting  order. 

The  survivor  of  two  trustees  under  a  will,  in  his  lifetime  refused  to 
convey  the  realty  into  the  Joint  names  of  himself  and  a  new 
trustee  resident  outside  the  jurisdiction  who  was  duly  appointed 
by  the  widow  in  place  of  the  deceased  trustee  under  power  con- 
tained in  the  will,  and  died  intestate  as  to  the  trust  estate, 
leaving  heirs  many  of  whom  were  resident  in  distant  places  out- 
side the  jurisdiction. 

Upon  petition  by  the  beneficiaries  and  the  new  trustee,  Davib,  C.J., 
made  an  order  appointing  a  second  trustee  who  was  resident  within 
the  jurisiliction,  and  vested  the  realty  in  him  and  the  trustee 
appointed  by  the  widow. 

Application  by  the  beneficiaries  under  the  will  of  the 
Statement,  late  Giacomo  Bossi  and  Frederick  William  Wald,  a  trustee 
thereunder,  appointed  by  the  widow  in  the  place  of  one  of 
the  two  trustees  named  in  the  will  who  had  died,  for  an 
order  vestinj;  the  trust  property  in  him.  The  facts  fully 
appear  from  the  head  note  and  judgment. 

S.  Perry  Mills,  for  the  petitioner. 

Thornton  Felly  for  three  of  the  heirs  of  Carlo  Bossi  resident 
within  the  jurisdiction. 

H.  B.  W.  Aikman^  for  the  widow  of  Carlo  Bossi. 

Davie,  C.J.  :  Giacomo  Bossi,  who  died  on  20th  November, 
Judgment.  1893,  has  by  will,  dated  21st  May,  1891,  devised  all  his  real 
estate  to  his  brother  Carlo  Bossi,  and  his  nephew  Achille 
Bossi,  upon  trust  for  his  wife  for  life,  with  remainder  to  his 
son  Americo  Bossi  (since  deceased  and  without  issue),  and 
his  daughters,  Emma  Caterina  (now  the  wife  of  Frederick 
William  Wald),  and  Anglica,  in  equal  shares  and  propor- 
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tions.    Achille  Bossi  having  disclaimed  the  office  of  trustee,  pavib,  c.j. 

the  widow,  pursuant  to  power  conferred  on  her  by  the  will,  1896. 

appointed  Frederick  William  Wald,  the  husband  of  her  Feb.  20. 


daughter  Emma,  to  be  trustee  in  the  place  of  Achille  Bossi,  j^,  p^g^, 
and  thereafter  Carlo  Bossi  and  Frederick  William  Wald 
continued  to  act  as  trustees  until  Carlo  Bossi's  death,  which 
occurred  on  1st  November  1895,  but  no  conveyance  of  the 
trust  estate  was  made  by  Carlo  Bossi  into  the  joint  names 
of  himself  and  the  new  trustee,  or  otherwise.  In  conse- 
quence of  Achille  Bossi's  disclaimer  no  legal  estate  vested 
in  him,  but  has  all  along  been  vested  in  Carlo  Bossi  alone. 
Carlo  Bossi,  by  his  will  dated  26th  May,  1876,  devised  his 
real  estate  to  his  wife  for  her  absolute  use  and  benefit,  but 
he  made  no  devise  of  the  trust  estate ;  consequently,  as  to 
such  trust  estate  he  died  intestate,  and  the  legal  estate  in 
the  trust  premises  passes  to  his  heirs.  The  case  now  comes 
before  me  upon  petition  presented  by  Frederick  William  Judgment. 
Wald,  the  surviving  trustee,  his  wife  Caterina,  Rosa  Bossi, 
the  widow  of  Giacomo,  and  Anglica  P.  Bossi,  praying  for 
an  order  vesting  the  trust  estate  of  Giacomo  Bossi  in  the 
said  Frederick  William  Wald,  who  is  shewn  by  the  petition 
to  be  a  resident  of  Seattle,  Washington,  out  of  the  jurisdic- 
tion of  this  Court.  It  is  shewn  that  many  of  Carlo  Bossi's 
heirs  are  resident  in  foreign  countries  and  their  whereabouts 
unknown  to  the  petitioners,  and  that  the  only  heirs  of  Carlo 
Bossi  (besides  the  two  petitioners  Caterina  Wald  and  Anglica 
P.  Bossi)  resident  within  the  jurisdiction  and  known  to  the 
petitioners  are  Americo  Vincenzo  Bossi,  Andrea  Calvine 
Bossi  and  Vincent  Bossi,  who  have  been  served  with  this 
petition,  and  have  appeared  hereon  by  counsel,  Mr.  Fell, 
It  would  be  competent  for  the  widow  Rosa  Bossi  herself  to 
appoint  a  trustee  in  place  of  Carlo  Bossi,  but  it  would,  I 
think,  be  inexpedient  to  do  so  on  account  of  the  legal  estate 
outstanding  in  Carlo  Bossi's  heirs,  and  the  difficulty  in 
locating  those  of  them  who  are  resident  p.broad.  I  could, 
of  course,  make  an  order  under  section  10  of  the  Trustee  Act, 
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DAvi»,  C.J.   1850  [13  &  14  Vic.  (Imp.)  Cap.  60],  vesting  the  title  of  the 

1899.       absent  heirs  in  those  resident  within  the  jurisdiction,  but 

Feb.  20.     as  the  names  of  the  absentees  are  not  known,  and  for  other 

Rb  Bobbi  reasons,  there  would  be  difficulty  in  this  course.  The  case, 
I  think,  falls  within  section  32  of  the  Trustee  Act,  1850, 
supra^  and  section  9  of  the  Trustee  Extension  Act,  1852 
[15  &  16  Vic.  (Imp.)  Cap.  55],  which  enacts  that  whenever 
it  shall  be  expedient  to  appoint  a  new  trustee  and  it  shall 
be  found  inexpedient,  difficult  or  impracticable  to  do  so 
without  the  assistance  of  the  Court,  it  shall  be  lawful  for 
the  Court  to  make  an  order  appointing  a  new  trustee  or 
new  trustees,  whether  there  be  any  existing  trustee  or  not 
at  the  time  of  making  such  order.  I  can  then,  under  section 
34  of  the  Trustee  Act,  1850,  supra,  make  an  order  vesting 
the  lands  in  the  persons  who  upon  the  appointment  shall  be 
the  trustees  for  all  the  estate  of  Carlo  Bossi's  estate  in  the 

jQdgment.  lands.  This  order  under  the  statute  will  have  the  same 
effect  as  if  Carlo  Bossi's  heirs  had  duly  executed  all  proper 
conveyances.  It  will  therefore  be  necessary  to  appoint 
another  trustee  besides  Wald,  and  I  think,  this  is  on  other 
grounds  desirable,  for,  as  pointed  out  by  Mr.  Fell,  the  Court 
would  hesitate  to  vest  a  large  property,  such  as  that  now 
being  dealt  with,  in  one  trustee,  and  particularly  when  that 
one  trustee  is  resident  abroad. 

I  shall  be  pleased  if  the  parties  suggest  the  name  of  a 
new  trustee,  as,  if  a  suitable  person,  I  shall  be  governed  by 
their  wishes,  and  will  then  make  an  order  appointing  him 
and  vesting  the  estate  in  such  trustee  and  Mr.  Wald. 

February  20,  1808. 

The  matter  coming  again  before  me  upon  a  supplementary 
petition  presented  by  all  parties  interested  praying  for  the 
appointment  of  Mr.  Frederick  Came,  Jr.,  to  be  a  trustee 
jointly  with  Mr.  Wald,  and,  affidavits  having  been  read 
establishing  the  fitness  of  Mr.  Carne  to  be  a  trustee,  I 
appoint  him  and  vest  the  estate  accordingly. 
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On  settlement  of  this  order  the  Chief  Justice  held  that  davb,  c^. 
the  facts  as  appearing  on  the  application  should   be   set       1896. 
forth,  so  as  to  be  on  record  and  for  convenience  of  search     Feb.  20. 

Order  cLCcordingly. 


REGINA   V.    McANN. 

SuPBxnCoviiT 

Certiorari — Summary  conviction — MiniUe  and  conviction  returned  to  County  

Court  imposing  penalty  (hard  labour)  in  excess  of  jurisdiction — Right  '*  ^'^' 

of  convicting  Justice  to  amend  after  such  return,  1896. 

A  minute  of  conviction  for  an  offence  under  a  by-law,  and  summary  J*"*-  27. 

conviction  drawn  up  in  accordance  therewith  by  the  convicting  mcCrmoht  J 

Magistrate,  and  returned  by  him  to  the  County  Court,  directed  the  walkkm  j. 

accused  to  be  imprisoned  with  hard  labour,  in  default  of  payment  dbakb,  j. 

of  the  fine  imposed  or  sufficient  distress  to  meet  it.     The  Magis-  .  "^TTL^ 
trate  had  no  jurisdiction  to  impose  hard  labour. 


In  answer  to  a  rule  nisi  to  shew  cause  why  a  certiorari  should  not  issue      Begin  a 
to  bring  up  the  conviction  and  why  it  should  not  be  quashed  with-  v. 

out  the  writ  actually  issuing,  the  Magistrate  brought  in  on  affidavit 
a  copy  of  the  conviction  altered  by  him  after  it  was  returned  to 
the  County  Court  by  cutting  out  the  sentence  of  hard  labour. 

Held,  dismissing  the  rule  nisi,  on  the  authority  of  Regina  v.  Hartley,  20 
Ont.  481,  that  the  Magistrate  had  a  right  so  to  amend  the  convic- 
tion and  that  the  Court  would  not  look  behind  it. 

Qusere,  per  McCbeight,  J. :  Whether  the  certiorari,  if  issued,  should 
not  be  directed  both  to  the  County  Court  Judge  and  convicting 
JuMtice. 

Certiorari  is  not  taken  away  by  section  80  of  the  Summary  Conviction 
Act,  1880,  (B.C.)  in  regard  to  objections  going  to  the  jurisdiction 
of  the  convicting  Justices,  by  an  appeal  from  the  conviction  to 
the  County  Court 

JlLuLE  nisi  for  a  writ  of  certiorari  calling  upon  A.  M.   statement. 
Whiteley,   the   prosecutor,   and   Arthur    William  Wright, 
the  convicting  Justice,  to  shew  cause  why  a  writ  of  certiorari 
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sppbbmecopbt  should  not  issue  to  remove  into  the  Supreme  Court  a  con- 

DAviB,  C.J.   viction  of  the  applicant  for  having,  at  the  City  of  Kaslo, 

1896.       discharged  a  firearm  contrary  to  a  by-law  of  the  said  city, 

Jan.  27.     the  adjudication  of  sentence  contained  in   the  conviction 

mccrkightTj^  being :     "  And  I  adjudge  the  said  C.  W.  McAnn  for  his  said 

WALKEM,  J.  offence  to  forfeit  and  pay  the  sum  of  $20.00  and  costs,  and 

.'  *    if  the  said  sums  are  not   paid  forthwith  I   order  that  the 

2*" '_  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels 

Rbgina  of  the  said  C.  W.  McAnn,  and,  in  default  of  suflBcient  dis- 
McAnn  tress,  I  adjudge  the  said  C.  W.  McAnn  to  be  imprisoned  in 
the  common  gaol  of  the  said  district,  there  to  be  kept  at 
hard  labour  for  the  term  of  ten  days  unless  the  said  several 
sums  are  sooner  paid  ; "  and  why,  upon  the  return  of  the 
Statement,  rule  the  said  conviction  should  not  be  quashed  without  the 
said  writ  of  certiorari  actually  issuing,  upon  the  ground  that 
the  said  magistrate  had  no  power  under  the  said  by-law  or 
otherwise  to  impose  imprisonment  with  hard  labour  for  the 
said  offence. 

The  defendant  had  appealed  to  the  County  Court,  and  the 
appeal  came  on  to  be  heard  and  was  adjourned,  but  was 
abandoned  before  it  finally  came  on  for  hearing,  and  the 
present  proceedings  instituted. 

The  rule  nisi  was  argued  before  Davie,  C.J.,  on  the  13th 
January,  1896. 

Robert  Cassidy,  for  the  applicant. 
A,  E.  McPhillipa,  contra. 

Cur.  adv.  wit. 

January  27,  1896. 

Davie,  C.J.  :     The  only  question  necessary  to  be  decided 

in  this  case  is  whether  a  magistrate,  who,  in  fining  a  person 

u  ^en     j^^  ^^  offence  against  a  civic  by-law,  has  directed  imprison- 

DAYis,  C.J.  ment  at  hard  labour  in  default  of  the  penalty,  can  properly, 

in  answer  to  a  rule  to  quash  the  proceedings,  send  in  a 

conviction  omitting  the  hard  labour. 
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Charles  Whitfield   McAnn  was  convicted   before  A.  W.  s^ragMKCoPBT 
Wright,  Esq.,  Police  Magistrate  for  Kaslo  (setting  forth  the   davib,  c.j. 
conviction),  of  having  discharged  a  firearm  contrary  to  a       1896. 
by-law  of  the  said  city,  and  as  appears  by  the  minute  made     Jan.  27. 
at  the  time  by  the  magistrate,  fined  $20  and  costs,  to  be  mccrbight  j. 
levied  by  distress,  and  in  default  of  distress  to  be  imprisoned  walkem,  j. 
at  hard  labour.  * 

Having  obtained  a  rule  nisi  for  certiorari  to  quash  the     ^^"^  ^^' 
conviction  on  the  ground  of  want  of  jurisdiction  to  award     Rbgina 
hard  labour  in  default  of  the  penalty,  it  was  shewn  that  he     McAnn 
had  also  given  notice  of  appeal  to  the  County  Court,  which 
he  had  abandoned.     The  abandoned  appeal  would  seem  to 
present  no  obstacle  to  a  certiorari  based  upon  an  excess  of 
jurisdiction,  Reg,  v.  Starkey,  7  Man.  43. 

It  was  admitted  upon  the  argument  that  the  adjudication 
at  hard  labour  could  not  be  supported,  but  in  answer  to  the 
rule  the  magistrate  has  returned  a  conviction  which  omits 
all  mention  of  hard  labour,  and  is  otherwise  upon  its  face  •'"^^®°*^ 
properly  drawn  up.  It  is  argued  that  the  magistrate  cannot  davib,  c.j, 
do  this  ;  that  although  magistrates  are  not  bound  by  the 
conviction  first  drawn  up,  whether  it  be  merely  a  note  of 
the  conviction  or  drawn  up  in  a  formal  manner  (in  this 
case  it  was  only  the  note),  but  are  at  liberty,  when  called 
upon  by  certiorari,  to  draw  up  and  return  a  formal  convic- 
tion, correcting  any  errors  which  may  have  existed  in  that 
first  drawn  up,  yet  such  amendments  can  be  but  of  formal 
defects  (Houghton's  case,  1  B.C.  Pt.  I.,  92),  and  in  any  event 
must  be  exercised  according  to  the  truth  and  facts  of  the 
case,  and  would  not  justify  a  magistrate,  after  his  conviction 
had  been  attacked  for  an  excess  of  authority,  to  return  a 
conviction  omitting  all  mention  of  the  very  excess  upon 
which  the  conviction  was  attacked,  Chancy  v.  Payne,  1  Q.B. 
712  ;  Reg.  v.  Bennett,  3  Ont.  45. 

On  the  other  hand,  in  Regina  v.  Hartley,  20  Ont.,  where 
the  magistrate  had  ordered  a  penalty  to  be  levied  by  distress, 
when  he  had  no  jurisdiction  to  do  so,  a  conviction  returned 
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supRKMECouBT  ^q  g^  j.y]g  Jq^  q^  cerHorart  omitting  the  distress  was  held  to 

DAviB,c.j.   be  unobjectionable.     In  Rex.  v.  Elwell,  2  Lord  Raymond, 

1896.       1514,  the  defendants  were  committed  to  Maidstone    gaol 

Jan.  27.     "  until  they  should  pay  a  fine  to  the  King."    No  fine  having 

mccrbight,  j.  been  set,  or  means  provided  by  which  the  imprisonment 

WALKBM,  J.  would  terminate,  the  conviction  was  quashed,  and  the  Court 

*   '   remarked  that  the  Justices  "  if  a  certiorari  came  to  them 

April  28.     jj^igiii;  proceed  to  set  a  fine  and  complete  their  judgment, 
Bbgina     and  it  would  be  no  contempt." 

McAnn  If  this  be  so  after  the  Justice  had  drawn  up  a  formal 
conviction  a  fortiori,  would  it  be  so  when  no  formal  con- 
viction at  all  had  been  signed,  up  to  which  time  (Jones  v. 
Williams,  36  L.T.N. S.  559)  the  Justices  have,  a  locus  peni- 
tentiee  and  may  change  their  minds.  Possibly  they  could 
not  give  any  effect  to  a  change  of  intention,  as  regards  the 
adjudication  of  guilt  or  the  penalty,  without  hearing  the 
defendant,  as  pointed  out  in  Reg,  v.  Brady,  12  Ont.  363,  and 
gmen  ^^^  ^  Hartley,  20  Ont.  485  ;  but  it  seems  to  be  otherwise 
DAVIE,  C.J.  g^g  regards  the  consequences  which  follow  the  infliction  of 
the  penalty,  Reg.  v.  Hartley,  20  Ont.,  at  page  486.  If  the 
penalty  appears  to  be  properly  ascertained  by  the  conviction, 

■ 

the  Court  will  not  enquire  when  it  was  fixed,  for,  if  deter- 
mined at  any  time  before  the  conviction  is  formally  drawn 
up  and  returned,  that  is  sufficient,  Reg,  v.  Smith,  46  U.C. 
Q.B.  445,  quoting  Paley  on  Summary  Convictions,  5th  Ed., 
pages  271  and  424.  It  is  not  denied  that  the  magistrate 
may  by  a  fresh  conviction  remedy  mere  formal  defects,  and 
the  unauthorized  imprisonment  with  hard  labour,  as  a 
method  of  raising  the  penalty,  can  hardly  be  looked  upon 
as  more  than  a  formal  defect. 

An  excess  of  jurisdiction  quite  as  grave  was  treated  as  a 
formal  matter  only  by  Coleridge,  Wightman  and  Erlk, 
JJ.,  in  Barton  v.  Bricknell,  13  Q.B.  393.  There  the  defendant 
in  default  of  sufficient  distress  for  costs  amounting  to  lis. 
was  to  sit  publicly  in  the  stocks  for  two  hours,  a  method  of 
raising  the  lis.  which  the  law  in  no  way  permitted. 
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The  defendant,  after  the  conviction  had  been  upset  upon 


SuprkmkCovbt 


certiorari,  brought  an  action  for  trespass  against  the  magis-   davie,  c.j. 
trates,  who  set  up  11  and  12  Vic.  Cap.  44,  Sec.  1,  which       1896. 
provides  that  in  the  absence  of  express  malice  no  action     Jan.  27. 
shall  lie  for  anything  done  by  a  magistrate  in  the  execution  mccbeight,  j. 
of  his  duty  as  a  Justice,  with  respect  to  any  matter  within  walkbm,  j. 
his  jurisdiction.     Coleridge,  J.,  remarked  :  "  The  facts  are       — ' 
these  :  There  is  an  information  laid  before  the  Justice;  he       ^^^ 
convicts  ;  he  awards  a  penalty  and  costs,  and  orders  them     Bbgina 
to  be  levied  by  distress.    All  this  was  right,  and  the  Justice,     MgAnn 
so  far,  pursued  his  jurisdiction.     But  he  added  an  alterna- 
tive, that  the  plaintiff  should  be  put  in  the  stocks  in  case 
the  penalty  and  costs  were  not  paid,  or  raised  by  distress ; 
that  was  beyond  his  jurisdiction.     But  the  plaintiff  was  not 
in  fact  put  in  the  stocks.     His  goods  were  seized  under  a 
distress,  and  afterwards  the  conviction  was  quashed.     Now 
it  cannot  be  doubted  that  the  Justice  had  jurisdiction  in 
everything  except  the  alternative  order,  and  the  action  is     "  o™^ 
brought,  not  for  putting  the  plaintiff  in  the  stocks  under  it,   ^^^*'  c--'- 
but  for  doing  that  which  the  defendant  might  have  justified 
if  he  had  drawn  up  his  conviction  in  proper  form."     And 
WiGHTMAN,  J.,  remarks  that  the  Justice  had  a  general  juris- 
diction in  everything  he  did  "  down  to  the  very  moment 
of  drawing  up   the   conviction  ;   but   in  drawing  up   the 
conviction  he  adds  an  illegal  alternative,  that  if  the  costs 
are  not  levied  the  offender  shall  be  put  in  the  stocks.     The 
matter  in  which  he  exceeded  his  jurisdiction  was  ordering 
the  plaintiff  to  be  put  in  the  stocks  ;  had  he  acted  on  that 
and  caused  the  plaintiff  to  be  put  in  the  stocks,  trespass 
might  have  lain ;  as  it  is,  I  think  the  action  is  not  brought 
for  a  matter  in  which  he  exceeded  his  jurisdiction,  and  the 
case  is  within  section  1." 

And  Erle,  j.,  adds :  "  If  anything  had  been  done  in 
respect  of  the  wrongful  order,  it  would  have  been  an  act 
beyond  his  jurisdiction,  but  there  was  nothing  of  the  sort. 
It  was  a  mere  error  as  to  the  manner  in  which  the  convic- 
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STFRiMBCouKT  ^Jq^  shouW  bo  framed  which  caused  the  Justice  to  draw  it 
DAvw,  C.J.   up  in  wrong  form,  and  on  account  of  the  formal  defect  the 

1896.       conviction  was  quashed." 

Jan.  27.         I  cannot  distinguish  the  present  case  from  the  principle 

mcceeioht,7  ^^  Barton   v.   BricknelL      Had    the   magistrate,   when  the 

wALKEM,  J.  proceedings  were  brought  up  on  certiorari,   done  as  the 

.  J-   magistrate  has  done  here — that  is  to  say,  had  he  returned 


April  23.    an  amended  conviction,  as   he  was   at  full  liberty  to  do 

Rbgina     (Reg.  v.  Hartley,  20  Ont.  482,  the  reasons  for  judgment  of 

McAnn     Rose,  J.,  in  which  case  I  think  are  unassailable),  omitting  the 

sitting  in  the  stocks,  which  he  had  no  jurisdiction  to  order, 

there  can  I  think  be  no  doubt  that  the  conviction  would 

have   been  affirmed  ;   but  the  conviction  in  that  case,  as 

returned,  shewing  an  admitted   excess  of  jurisdiction  in 

part,  it  vitiated  the  conviction  as  a  whole  {Rex.  v.  CatheraU, 

2  Str.  900),  and  there  was  no  alternative  but  to  quash  it. 

In  Reg.  v.  Walsh,  2  Ont.  211,  the  same  mistake  of  ordering 

Judment    imprisonment  at   hard   labour  in  default  of  the  penalty 

DAVM,  O.J.  happened,  and  the  Court  (Cameron,  J.)  whilst  quashing 

the  conviction  on  account  of  its  not  following  the  actual 

adjudication  of  the  magistrate  as  to  the  quantwrn,  of  costs, 

assumed  that  the  second  conviction  in  that  case  properly 

omitted  the  wrongful  adjudication  as  to  costs. 

If  the  defendant  had  gone  on  with  his  appeal  to  the 
County  Court,  that  Court  would  have  amended  the  convic- 
tion by  striking  out  the  hard  labour.  The  right  to  substitute 
a  fresh  commitment  when  an  admittedly  bad  one  was 
attacked  upon  certiorari  proceedings,  was  upheld  by  Drake, 
J.,  in  this  Court,  Re  Plunkett,  3  B.C.  484.  In  discharging 
the  rule  in  that  case  it  was  without  costs,  as  the  proceedings 
were  justified  when  launched.  The  same  reason  applies 
here,  and  I  think  the  rule  should  be  discharged  without 
costs. 

Rule  nisi  discharged  without  costs. 
Statement.      There  being  some  doubt  as  to  whether  an  appeal  to  the 
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Full  Court  lies  in  this  Province  from  an  order  refusing  a  suprbmmcopw 
writ  of  certiorari  (see  Regina  v.  Star  key,  7  Man.  268  ;  Reg.  v.   uavie,  c.j. 
Rice,  20  N.S.  294, 437, 8  Can.  L.J.  448),  and  in  view  of  the  fact       i^. 
that  he  had  not  given  full  consideration  to  the  question  of  the     Jan.  27. 
effect  of  the  return  of  the  conviction  to  the  County  Court  mccbuqht,  j. 
upon   the   right   of   the   convicting   Justice  afterwards  to  walkbm,  j. 

amend,  the  Chief  Justice  stated  a  case  for  the  opinion  of       ' 

the  Supreme  Court  sitting  in  banc,  and  the  application  was  ^^^^  ^' 
re-heard  de  novo  before  McCreiqht,  Walkem  and  Drake,  Rrgina 
JJ.,  on  27th  and  28th  March,  1896.  McAnn 

Robert  Cassidy,  for  the  application  :  The  adjudication 
and  sentence  to  hard  labour  is  a  matter  of  substance  and 
not  of  form.  It  is  a  material  part  of  the  judgment  and 
appears  in  the  minute  of  conviction.  To  cut  it  out  of  the 
conviction  was  not  at  any  stage  after  the  hearing  {Reg,  v. 
Hellingley,  1  El.  &  El.  749),  an  amendment  open  to  the  Justice 
to  make,  and  could  not  be  made  under  colour  of  curing  an 
error  in  drawing  up  the  conviction,  which  must  in  material  Argument, 
respects  follow  the  judgment;  and  an  amendment  cannot  be 
made  so  as  to  create  a  variance  between  the  minute  and 
conviction,  Reg.  v.  Elliott,  12  Ont.  at  p.  531.  The  only 
course  open  would  have  been  to  retract  that  part  of  the 
adjudication  in  the  presence  of  the  accused  before  the  Justices' 
Court  rose.  The  right  of  the  County  Court  to  amend  on 
appeal,  under  the  Summary  Convictions  Act,  1889,  Sec.  76, 
is  wider  than  the  common  law  right  of  amendment  by  the 
magistrate,  yet  the  County  Court  could  not  so  amend, 
McLennan  v.  McKinnon,  1  Ont.  219 ;  Hagarty,  C.J.0.  at 
p.  237  ;  Armour,  J.,  at  pp.  238,  240. 

Upon  the  return  of  the  conviction  to  the  County  Court  it 
passed  beyond  the  control  of  the  magistrate  for  all  purposes 
and  he  became  functus  officio.  The  writ  of  certiorari,  if  it 
were  necessary  to  issue  it,  which  it  is  not,  would  have  to  be 
directed  to  the  Judge  of  the  County  Court  as  the  present 
legal   custodian  of  the  conviction,   Regina  v.    Starkey,   6 
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supRiMECoirBT  Man.    L.R.   588,    and    not   to   the    convicting    magistrate, 

i>Avig,  C.J.    and     the     magistrate     had     no    more     right     than     any 

1896.       other  person  to  meddle  with  or  alter  the  record  in    the 

Jan.  27.     County  Court.     If  a  certiorari  comes  to  him  in  respect  of 

mocrbioht,  j.  any  record  in  his  custody  and  control,  his  right  to  amend 

WALKBM,  J.  [i  ^iu  ]yQ  arguable.      It  was  questioned  in  Ch^aney  v.  Payne, 

DRAKE,  J.  ^  Tfc 

1  Q.B.  712,  whether  a  magistrate  could   amend   after  a 

^"  return  to  the   sessions,   and   it  was   decided  in   Ex  parte 

Ebgina  Austin,  44  L.T.N.S.  102,  that  he  could  not ;  although  the 
McAnn  amendments  in  both  those  cases  were  formal  to  cure  errors 
in  drawing  up  the  convictions  and  make  them  conform  to 
the  adjudications.  Reg.  v.  McKenzie,  23  N.S.  6,  and  Reg,  v. 
Learmont,  ibid.  24,  follow  Reg.  v.  Austin,  upon  circum- 
stances similar  to  the  present.  Reg.  v.  Hartley  20  Ont.  481, 
is  distinguishable  ;  there  the  conviction  had  not  been 
returned  to  the  County  Court.  The  discussion  was  in 
reality  academic  on  the  question  of  right  to  amend, 
and  the  judgment  on  that  point  obiter  dictum,  as  the  right 
to  the  certiorari  was  there  governed  (see  p.  486)  by  section 
105  of  the  Liquor  Licence  Act  providing  that  no  conviction 
under  that  Act  should  be  held  invalid  for  any 
defect  either  in  form  or  substance,  and  therefore  no 
amendment  was  required,  but  the  conviction  was  good  as 
it  stood. 

A.  E.  McPhillips,  contra :  We  rely  on  Reg.  v.  Hartley, 
20  Ont.  481,  Rose,  J.,  at  p.  485.  The  conviction  here  has 
not  been  executed,  and  the  magistrate  has  the  right  to 
amend  even  after  return  to  the  sessions,  Clarke's  Magis- 
trates' Manual,  3rd  Ed.  pp.  184  to  194  ;  Wilson  v.  Chraybiel, 
5  U.C.Q.B.  227  ;  and  at  any  time  up  to  the  return  of  the 
certiorari,  Reg.  v.  McKenzie,  6  Ont.  165  ;  Charter  v.  Greame, 
13  Q.B.  216  ;  Re  Houghton,  1  B.C.  Pt.  I,  89,  Begbie,  C.J., 
at  p.  92.  A  conviction  may  be  good  in  part  and  only  the 
part  that  is  bad  quashed,  if  divisible,  Reg.  v.  Over,  14  Q.B. 
425  ;  Rex.  v.  Fox,  6  T.R.  148n.  ;  Reg.  v.  Green,  20  L.J.M.C. 


Argument. 
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168  ;  Reg.  v.  Robinson,  17  Q.B.  466  ;  Paley  on  Convictions,  suprwiecourt 
7th  Ed.  pp.  171  and  379.  davie,  c.j. 

1896. 

Cur,  adv.  vult.         ^      ^ 

Jan.  29. 


McCrxioht,  J. 
April  23rd,  1806.  walkkm,  j. 

DRAKE,  J. 


McCreight,  J.  :     As  the  learned  Chief  Justice  observes 


in  his  proposed  judgment,  the  only  question  necessary  to     ^^^^ ^' 
be  decided  in  this  case,  is  whether  a  magistrate  who,  in     Rwmna 
fining  a  person  for  an  offence  against  a  civic  by-law  has     McAnn 
directed  imprisonment  with  "  hard  labour  "  in  default  of 
payment  of  the  penalty,  and  of  no  sufficient  distress,  can 
properly,  in  answer  to  a  rule  to  quash  the  proceedings,  send 
in  a  conviction  omitting  the  provision  as  to   the  **  hard 
labour.*' 

He  further  states  the  facts  in  the  judgment  which  he  had 
prepared  before  referring  the  case  to  the  Full  Court.    They 
are  very  brief  and  not  in  dispute  as  I  understand  the  case,     ^  s^^^ni 
and  I  refer  to  his  statement  of  them  to  avoid  repetition.        mccbbight,  j. 

It  seems  to  me  that  the  case  of  Regina  v.  Hartley ,  20  Ont. 
481,  is,  if  correct,  quite  in  point,  as  fully  warranting  the 
return  of  an  amended  conviction  leaving  out  that  part  of 
the  sentence  which  inflicts  "  hard  labour  '*  in  default  of 
sufficient  distress.  There,  as  here,  I  gather  there  was  a 
minute  containing  something  illegal ;  in  that  case  a  pro- 
vision that  a  fine  might  be  levied  by  distress,  and  Mr. 
Justice  Rose,  in  his  judgment  at  page  482,  says:  **The 
minute  of  conviction-  and  first  formal  conviction  drawn  up 
thereon  therefore  clearly  contains  a  provision  in  excess  of 
the  jurisdiction  of  the  magistrates,  and  such  conviction 
could  not  be  upheld,''  and  he  adds,  **  the  sole  question  for 
consideration  is  whether  the  second  conviction  returned 
with  the  certiorari  can  be  sustained  without  an  amendment 
of  the  adjudication  or  minute  of  conviction,"  and  he  and 
the  other  Judges  thought  it  could.  The  facts  of  that  case 
seem   precisely   similar  to  these  now  before  us,  and  the 
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supbkmecoubt  ^atio  decidendi  in  Regina  v.  Hartley  appears  to  be  strictly 

DAviB,  C.J.  applicable   to  the  present  case.      The  objection   that  the 

1896.       adjudication  contained  a  provision  which  was  not  found  in 

Jan.  27.     the  conviction  appears  to  have  been  urged  there  as  well  as 

mccbwoht,  j.  bere,  but  it  seems  a  good  distinction  applicable  to  both,  that 

WALKKM,  J.  that  is  a  very  different  matter  from  the  conviction  contain- 

DBAKB,j.    j^g  ^  substantial  provision  not  found  in  the  adjudication. 

April  28.    'pjj^  latter  position  is  illustrated  by  Regina  v.  Brady ^  12 

Rbgina     Ont.  at  p.  363  (referred  to  in   Regina  v.  Hartley),   where 

McAnn     Wilson,  C.J.,  says :  "  I  have  no  doubt  the  magistrate  could 

himself  have  amended  the  adjudication,  but  that  should 

have  been  done  in  the  presence  of  the  defendant,  which 

would  have   been  in  effect  the  real,   because  substituted, 

judgment ;  such  a  course  is  taken  if  from  any  cause  at  the 

Assizes  a  change  is  made  in  the  sentence  by  bringing  up 

the  prisoner  and  pronouncing  the  new  judgment."     I  have 

referred  to  the  case  of  Regina  v.  Brady,  and  the  remarks 

u  ^en     ^pQJJ  j^  jj^  Regina  v.  Hartley,  because  they  illustrate  the 

mcceeioht,  j.  case  of  Houghton,  reported  1  B.C.  Pt.  I.  p.  89,  and  referred 

to  in  the  argument  before  us,  and  seem  to  be  quite  in 

conformity  with  it,  or  at  least  with  the  ratio  decidendi  of 

that  case.     At  page  92  the  judgment  points  out  that  the 

magistrate    had    convicted    Houghton  of   **  cutting,*'  and 

drawn  up  and  sealed  a  conviction  accordingly,  and  then 

subsequently    "  sent   in    not  an   amended  '*    but    a   quite 

**  altered  conviction,  omitting  all  reference  to  the  cutting 

but  maintaining   the   charge  of  wilfully  and   maliciously 

inflicting  grievous  bodily  harm,  etc.    The  magistrate  cannot 

be  allowed  to  convict  a  man  of  one  offence  and  on  certiorari 

inform  the  Court  that  he  convicted  him  of  another."     This, 

it  will  be  observed,  is  quite  in  conformity  with  Regina  v. 

Brady,  and  by  no  means  inconsistent  with  Regina  v.  Hartley, 

see  the  judgment  at  page  485.     The  judgment  in  Regina  v. 

Hartley,  seems  to  have  received  a  great  deal  of  consideration 

(see  pp.  485-6  of  the  judgment),  and  a  period  of  seven 

months   appears  to   have   elapsed  between   the   argument 
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SumBMBCoURT 


and  the  decision  of  the  Court ;  and  I  think  I  ought  to  act 

upon  it,   as  I  find  no   English  decision  to  the  contrary,  davie,  c.j. 

though  expressions  may  be  found  which  look  the   other  1896. 

way.     The  learned   Chief  Justice  says,  in  his  judgment  Jan.  27. 


before  referring  the  case  to  the  Full  Court,  that  in  answer  mccrmoht,  j. 
to  the   rule   the  magistrate  returned  a   conviction  which  walkem,  j. 

DRAKS   J 

omits  all  mention  of  hard  labour,  and  is  otherwise  upon  its       — ! 

face  properly  drawn  up.  and  so  it  appears  from  the  appeal       ^" 

book.     Now,  in  Paley  on  Convictions,  7th  Ed.  page  234,  it     Riwina 

is  said  that  even  after  the  magistrate  has  delivered  to  the     McAnn 

defendant  a  copy  of  the  conviction,  etc.,  he  is  not  thereby 

precluded  from  drawing  up  and  returning  a  conviction  in 

a  formal  shape,  which  is  to  be  taken  as  the  only  authentic 

record  of  the  proceedings  ;   for  the  conviction  returned  to 

the  sessions  or  the  Queen's  Bench  Division  is  the  only  one 

of  which  those  Courts  respectively  can  take  notice,  and  it 

is  further  said,  at  page  235,  that  as  the  Court  gives  credit 

to  the  magistrates  for  the  truth  of  the  facts  recorded  in  the     "  gjnent 

conviction,  it  will  hold  them  punishable  for  making  a  false  mcChwoht,  j. 

statement,   referring  to    Rex    v.  Allen,    15  East.  346,  and 

Regina  v.  Simpsouy  10  Mod.  382  ;  and  at  page  378  it  is  stated 

that  the  only  remedy  for  a  false  return  is  by  action  on  the 

case  at  the   suit  of  the  party  aggrieved,  or  by   criminal 

information,  and  Hawkins*  PC.  Cap.  27,  Sec.  74,  is  referred 

to  as  shewing  that  the  Queen's  Bench  Division  will  not 

usually  stop  the  filing   of  the  return  upon  affidavits  of  its 

falsity.     This  makes  an  additional  difficulty  in  making  the 

rule  absolute  to  quash  the  conviction.     I  may  add,  though 

the     question     was     not,     in    my    view,    necessary    for 

the  decision,  that  as  the  Summary  Convictions  Act,  1889 

(B.C.),  Sec.  81,  requires  the  convicting  Justice  to  transmit 

the  conviction  to  the  Court  to  which  the  appeal  is  given 

before  the  time  when  appeal  from  such  conviction  may  be 

heard,  there  to  be  kept  by  the  proper  officer  among  the 

records  of  the  Court,  etc.  (and  as  this  must  be  presumed  to 

have  been  done  and  I  understand  was  done),  that  perhaps 
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sunuMBCoxniT  ^j^^  ^j.j|.  ^j  certiorari  should  properly  be  addressed  to  the 

DAVIE,  C.J.   persons  having  charge  of  such  conviction,  so  as  to  be  able 

1896.       to  get  a  good  and  true  return  of  the  same.     It  is  stated  in 

Jan.  27.     Short  and  Mellor's  Crown   Practice,  pp.  125-6,  that  where 


McCRMGHT,  J.  the  order  of  sessions  is  made  upon  an  appeal  against  a 
WALKEM,  J.  conviction,  notice  of  the  intended  application  should  be 

DRAKE,  J. 


given  to  the  convicting  Justices  as  well  as  to  the  Justices 
^^^     '    present  at  the  sessions,  and  I  gather  from  the  forms  Nos. 
Rbgiha     12,  13,  14,  15,  16  and  17,  page  592,  that  the  same  principle 
McAnn     should  be  attended  to  as  regards  the  issue  and  service  of 
the  writ.     I  have  formed  no  opinion  as  to  how  this  is  to  be 
done,  or  whether  it  is  essential  under  the  Summary  Con- 
victions Act,  supray  but  I  only  remark  that  the  Supreme 
Court  should  be  satisfied  that  it  really  has  the  true  convic- 
tion before  it  when   it  undertakes  to  discharge  or  make 
absolute  the  rule.     The  remarks  of  the  Judges  in  McLennan 
V.  McKinnonj  1  Ont.,  see  pp.  219,  237  and  238,  may  have  a 
of         bearing  on  this  point.    I  think  the  rule  should  be  discharged 
mccbmqht,  j.  ^itjjQ^^  costs.    The  proceedings  I  gather  were  justified  when 
launched,  see  Re  Phmkett,  3  B.C.  484 ;  and  see  the  conclusion 
of  the  proposed  judgment  of  the  Chief  Justice ;  and  Reg.  v. 
Highan,  26  L.J.M.C.  116  ;  and  7  El.  and  Bl.  557. 

Walkem,  J.,  concurred  with  McCreight,  J. 

Drake,  J. :  The  magistrate  in  this  case  having  convicted 
the  defendant  of  an  infraction  of  a  by-law  adjudged  a 
penalty  which  was  in  excess  of  the  penalty  allowed  by  law. 

The  conviction  was  drawn  up  and  transmitted  to  the 
County  Court  in  accordance  with  section  81  of  Cap.  26, 
1889,  of  Provincial  Statutes.  On  17th  December,  1895,  a 
rule  nisi  to  quash  the  conviction  was  obtained.  In  pur- 
Judgment  suance  of  the  rule  the  magistrate  returned  an  amended 
conviction  omitting  the  hard  labour  which  had  been 
imposed  in  the  first  instance.  The  point  was  raised  that 
after  the  conviction  had  been  returned  to  the  County  Court 
and  there  fyled,  that  no  amendment  could  be  made.     On 


of 

DRAKE,  J. 
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SuprbmrCourt 


this  point  Ez  parte  Auatin^  44  L.T.N.S.  102,  was  cited,  and 
Lord    Coleridge    says    that    no    authority   exists   which    davie,  c.j. 
supports  the  doctrine  that  once  a  bad  conviction  has  been       1896. 
fyled  in  the  records  of  the  Quarter  Sessions  the  magistrates,     Jan.  27. 
in  answer  to  a  rule  to  set  it  aside,  may  return  a  good  one.     mccreight~7 

I  don't  think  that  Lord  Coleridge   means  that  after  a  walkem,  j. 

conviction  has  once  been  returned  to  the  Quarter  Sessions        ! 

it  cannot  be  altered  in  any  respect,  as  the  contrary  has  been     ^P"^  ^'_^ 
held  in  many  cases,  see  Selwood  v.  Mounts  9  C.  &  P.  75,  and     Rbgina 
Charter  v.  Greamey  13  Q.B.  216  ;  but  a  conviction  imperfect     McAnn 
from  some  error  or  omission   in  drawing  it  up,  although 
returned  to  the  County  Court,  can  be  cured  by  returning  a 
good  conviction  in  answer  to  a  writ  of  certiorari. 

The  Statute  12  and  13  Vic.  (Imp.)  Cap.  45,  Sec.  7,  was 
passed  in  order  to  remedy  the  frequent  failure  of  justice 
owing  to  convictions  being  set  aside  on  objections  to  the 
form  of  the  order  or  judgment  irrespective  of  the  truth  and 
merits  of  the  matters  in  question,  and  it  enacts  that  if  upon  J^^gjj^®"^ 
return  of  a  writ  of  certiorari  any  objection  shall  be  made  on  drakk,  j. 
account  of  any  omission  or  mistake,  the  Court,  on  proof, 
can  correct  the  same,  and  until  the  conviction  is  formally 
settled  the  magistrates  can  return  a  good  conviction  without 
the  errors  and  mistakes  complained  of,  Chaney  v.  Payne, 
1  Q.B.  712. 

The  question  then  arises  whether  the  adjudication  which 
inflicted  hard  labour  can,  when  the  magistrates  return  a 
conviction  omitting  the  hard  labour,  be  treated  as  bad.  The 
case  of  Reg,  v.  Hartley,  20  Ont.  481,  seems  very  much  in 
point  and  the  case  of  Reg,  v.  Brady,  12  Ont.  at  page  363,  in 
which  the  Court  held  that  the  adjudication  was  varied  by  a 
change  in  the  infliction  of  a  fine  or  imprisonment,  and  that 
such  a  step  could  only  be  taken  in  the  presence  of  the 
defendant,  being  in  fact  a  new  judgment,  was  over-ruled. 

The  Court  can  only  look  at  the  conviction  returned,  and 
that  conviction  is  valid  on  its  face.  The  original  adjudica- 
tion   imposing   hard   labour  was  not  acted  on  ;   if  it  had 
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bopbkmkcoubt  be^n,  I  think  the  defect  could  not  be  cured  by  returning  a 
DAviB,  C.J.   valid  conviction. 

1896.  I  abstain  from  laying  down  any  general  rule  as  to  what 

Jan.  27.  errors  and  mistakes  in  a  conviction  where  the  magistrate 
mccbeioht,  j.  had  jurisdiction  over  the  subject-matter  can  or  cannot  be 
WALKBM,  J.  cured  by  returning  a  proper  conviction. 

— *  '        I  think  the  rule  should  be  refused  without  costs,  as  the 


^"     '__  original  conviction  was  undoubtedly  bad. 

Begin  A 

V, 

McAnn 

Rule  nisi  discharged  without  costs. 
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ACCORD    AND    SATISFACTION  - 

See  Release. 

AFFIDAVIT — Cross-examination    on — 
Right  of  deponent  to   expenses 
of  attendance  -       _       -        - 
See  Practice  3. 

2.  For  Ca,  Sa.  -        -        -        - 

See  Arrest  2. 

AGENCY— Right  of  agent  to  recover  In- 
demnity from  liis  principal  for 
consequences  of  tortious  act 
innocently  committed  by  his 
direction.  The  Board  of  School 
Trustees  of  Victoria  v.  Muir- 
HEAD  &  Mann  and  the  Albion 
Iron  Works  Company,  Limited 

[148 

APPEAL— County  Court— Scope  of—C.C, 
Amendment  Act,  1892,  Sec.  S.\  On  appeal 
from  a  judgment  of  the  County  C^ourt  to 
two  Judges  of  the  Supreme  Court,  Mc- 
Creight  and  Drake,  JJ.:  Held,  that  imder 
the  County  Court, Amendment  Act,  1892, 
Sec.  3,  no  question  of  law  being  distinctly 
raised  before,  or  referred  to  by  the  County 
Court  Judge,  no  such  question  was  open 
on  appeal,  and  that  the  findings  of  fact 
could  not  be  considered.  The  Confeder- 
ation Life  Assurance  Co.  v.  McInnes 

[126 


2. 


■Divisional  Court —  Whether  con- 


cluded by  judgm.ent  on  an  interlocutory 
appeal  in  tlie  same  case.  Edison  Gen- 
eral Electric  Co.  v.  Edmonds  et  al.  354 

3.  From  ex  parte  order — Will  not 

lie — Must  first  move  to  rescind,  Hudson's 
Bay  Co.  v.  Hazlett    -       -       -       351 


APPEAL— Continued. 

4.  Practice — Setting  out  grounds  in 

notice  unnecessary  on  an  appeal  fronm  a 
decision  on  an  objection  on  point  of  law 
appearing  on  the  fojce  of  the  pleadings. 
Ward  v.  Clark  et  al.  at  p.  73 

5.  Right  of  respondent  to  security 

for  costs  is  absolute     -       -        -        - 

See  Practice  17. 

ARREST— Ca.  Sa.— Effect  of  arrest  as 
superseding  other  modes  of  eccecution,] 
Plaintiffs  having  recovered  judgment  in 
an  action  against  defendant  J.C.,  brought 
this  action  on  behalf  of  themselves  and 
his  other  creditors  against  him,  J.  C.  Jr. 
and  H.,  to  set  aside  prior  judgments  re- 
covered by  the  two  latter  against  him, 
upon  the  ground  that  they  were  fraudu- 
lent and  collusive  as  against  the  plaintiffs 
judg^ient  Pending  this  action,  the  plain- 
tiffs aiTCsted  J.  C.  on  a  ca.  sa.  under  their 
judgment,  and  defendants  herein  pleaded 
such  arrest,  and  that  J.  C.  remained  in 
custody  thereunder,  as  a  satisfaction  of 
that  judgment  and  bar  to  this  action. 
Upon  issue  in  law  and  argument  of  the 
point :  Held,  per  Walkem,  J.,  dismissing 
the  action  :  That  though  the  an*est  and 
detention  of  J.  C.  on  the  ca.  sa,  did  not 
extinguish  the  debt,  it  operated  mean- 
while as  a  satisfaction  of  the  judgment, 
and  was  a  good  defence  to  the  present 
action,  the  object  of  which  was  to  estab- 
lish a  remedy  by  fi,  fa,,  which  was  sus- 
pended. On  appeal  to  the  Divisional 
Court  (Davie,  C.  J.,  Crease  and  McCreight, 
J  J. )  Held  (1)  that  the  disability  of  the  plain- 
tiff was  limited  to  this,  that  he  could  not 
resort  to  anv  mode  of  execution  on  the 


INDEX. 
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judgment  other  than  the  ca,  so,,  or  any 
charge  under  1  &  2  Vic.  (Imp.)  Cap.  110, 
but  that  he  had  a  stcUus  to  impeach  the 
prior  judflpnents  as  interfering  with  other 
remedies  left  to  him  under  his  judgment, 
e.g,,  registration  thereof  under  the  Exe- 
cution Act  against  the  judgment  debtor's 
lands,  which  is  not  an  execution.  (2) 
That  the  right  of  execution  might  be 
restored  by  the  death  or  escape  of  J.  C. 
or  his  taking  gaol  limits  imder  section  12 
of  the  Execution  Act,  and  that  the  action 
mifi^ht  be  maintained  for  a  declaration  of 
rignt  independently  of  anv  claim  to  pres- 
ent relief.  Seinble,  That  the  action  might 
be  maintained  by  plaintiff  on  behalf  of 
the  other  creditors  of  J.  C.  who  were 
strangers  to  the  ca,  aa,  independently  of 
his  personal  atatua.  Robert  Ward  <&  Co. 
V.  JOHN  Clark  et,  al,       -       -       -    71 

2. Practice— Capias^CS.B.C.  Cap. 

J^,  Seca.  7-9'10--Affidavit  to  hold  to  baUr— 
Writ  of  eoeecution — Prwcipe  for — Necea- 
My  of—RtOea  jSS-eV'OSO.]  Per  Davie.  C.  J., 
Kule  463,  providing  '*  no  writ  of  execution 
shall  be  issued  without  the  party  issuing 
it,  or  his  solicitor  fylin^  a  prcecipe  for 
that  purpose,"  is  imperative,  and  plaintiff 
was  not  absolved  from  compliance  by 
tendering  a  prcecipe  for  a  writ  of  ca.  aa. 
to  the  officer  of  the  Court  and  accepting 
his  statement  that  it  was  not  necessary. 
Under  section  7  of  the  Execution  Act,  the 
provisions  1  and  2  Vic.  (Imp.)  govern  the 
torm  of  the  affidavit  for  ca.  re.  and  an 
affidavit  to  hold  defendant  to  bail  to  an- 
swer an  action  for  an  ordinary  debt  is 
sufficient  without  the  allegations  required 
by  section  10  in  an  affidavit  for  a  ca.  aa. 
Section  0  of  the  Act,  providing  that  "  no 
person  shall  be  arrested  or  held  to  bail  for 
non-payment  of  money  unless  a  special 
order  for  the  piupose  be  made  on  an 
affidavit  establishmg  the  same  circum- 
stances as  are  necessary  for  obtaining  a 
writ  of  ca.  aa.  under  this  Act,  and  in  such 
case  the  arrest,  when  allowed,  shall  be 
made  by  a  writ  of  attachment  correspond- 
ing as  nearly  as  may  be  to  a  writ  of 
ca.  8a.,'' has  relation  only  to  arrests  for 
non-payment  under  judgments  and  orders 
of  the  Court,  analogous  to  process  for 
contempt,  and  does  not  apply  to  ordinary 
bailable  process  for  debt.  On  appeal  to 
the  Divisional  Court  (Crease,  Walkem 
and  Drake,  JJ.):  Held,  affirming  Davie. 
C.J.,  upon  the  same  grounds  that  the 
affidavit  required  by  1  and  2  Vic,  Cap.  10, 
for  ca.  re.  was  sufficient  to  support  that 
writ  and    the   ca.  aa.    (2).      Overruling 


ARREST— CarUinued. 

Davie,  C.J.,  that  the  non-fyling  of  the 
prcecipe  for  the  ca.  aa.  was  an  omission 
attributable  to  the  act  of  the  officer  of 
the  Court,  and  should  be  relieved  against 
under  Supreme  Court  Rule  860,  and  the 
appeal  from  order  discharging  defendant 
allowed  with  costs.  Kimfton  v.  McKay. 

[196 

ASSIGNMENT   OF    CHOSE  IN   AC- 
TION—Notice  to  debtor— Neces- 
sity for   -       -       -       -       - 
See  Chose  in  Action  1. 

2.  Notice  to  debtor — Sufficiency  of— 

Conatructive  notice — Aaaignment  creating 
eocpreaa   truat  without   notice — Priority 
over  aubaeqtuent  aaaign^nent  with  notice. 
See  Chose  in  Action  2. 

BEHRING  SEA  AWARD  ACT,  1894— 

\S7  &  68  Vic.  (Imp.)]  AH.  F.,  schedule— 
Neglecting  to  keep  log  aa  provided —  Whe- 
ther ahip  liable  to  forfeiture  aa  "  em- 
ployed" in  au4:h  contravention  —  Con- 
atruction  of  worda  "  aa  aoon  as poaaible."] 
The  action  was  for  the  condemnation  of 
the  ship  for  a  contravention  of  Article  V 
of  the  schedule  to  the  Behring  Sea  Award 
Act  (Imp. ),  1804,  in  that  her  master  did  not 
enter  accurately  in  the  official  log  book 
the  date  and  place  of  each  fur  seal  fishing 
operation,  and  the  number  and  sex  of  the 
seals  captured  upon  each  day,  in  accord- 
ance with  the  rules  for  entries  in  the 
official  log,  i.e.  "as  soon  as  possible  after 
the  occurrence,"  etc.,  as  required  by  sec- 
tion 281  of  the  Merchant  Shipping  Act, 
1854  (Imp.),  which  is  made  applicable  to 
every  vessel  engaged  in  the  fur  seal  fish- 
ing by  sub-section  3  of  section  1  of  the 
Award  Act,  aupra.  Held  (1)  that  the 
contravention  charged  was  not  one  in 
which  the  ship  could  be  said  to  be  "  em- 
ployed "  within  the  meaning  of  section  1, 
sub-section  2  of  the  Award  Act.  (2)  That 
the  penalty  provided  for  infringement  of 
section  281  of  the  Merchant  Shipping  Act, 
relating  to  the  particular  subject  of  Keep- 
ing a  log,  alone  applies  to  the  offence, 
and  is  incompatible  with  the  forfeiture 
provided  by  snb-section  2  of  the  Award 
Act  for  contraventions  thereof  in  which 
the  ship  is  employed.  The  words  "as 
soon  as  possible "  mean  within  a  reason- 
able time,  and,  upon  the  evidence,  it  did 
not  appear  that  tnere  had  been  unreason- 
able delay.  Action  dismissed,  with  refer- 
ence to  assess  damages  caused  by  the 
arrest.    The  Beatrice       -       -       S47 


INDEX. 


BEHRING  SEA  AWARD  ACT— Con<U 

2. Sec.  1 — Ship  in  prohibited  zone — 

Onus  of  proof — Evidence  required  to 
satisfy — F%ne  vnstead  of  forfeiture.  The 
Shelby         _..-_-       342 

3. Article  VI,  schedule — Prohibition 

against  use  offlreamis — Circumstances  of 
susmcion — lUbuital  —  Costs.  ]  The  ship, 
on  27th  July,  1895,  was  given  a  clearance 
for  Behring  Sea  on  a  sealing  expedition 
by  the  American  customs  omcer  at  Cop- 
per Island  after  making  a  manifest  of 
things  on  board  of  her.  She  was  boarded 
in  the  Behring  Sea  on  2nd  September 
by  the  U.S.S.  Rush,  and  searcned  for 
indications  of  an  infraction  of  the  Act, 
particularly  regarding  the  prohibition 
against  the  use  of  firearms  in  the  taking 
of  seals,  under  Article  VI,  of  the  schedule. 
In  one  seal  skin,  out  of  336  then  on  board, 
a  hole  was  discovered  which  might  have 
been  caused  by  a  bullet  or  buckshot. 
There  was  a  discrepancy  both  in  number 
and  kind  between  the  ammunition  stated 
in  the  manifest  and  that  found  upon  the 
seizure,  and  there  were  fewer  loaded 
shells.  The  captain  of  the  ship  was  called 
as  a  witness,  and  denied  infraction  of  the 
Act.  Held,  on  the  evidence,  since  it  was 
not  clear  that  the  hole  in  the  seal  skin 
was  caused  by  a  shot,  or,  if  it  was,  that 
the  shot  was  from  the  ship ;  and  since  the 
discrepancy  in  regard  to  tne  ammunition 
was  accounted  for  as  being  apparently 
attributable  to  error  in  the  manifest,  that 
the  action  should  be  dismissed,  but,  as 
there  were  circumstances  of  suspicion 
warranting  the  seizure,  without  costs. 
The  E.  B.  Mabvin       _       -       -       330 

BILLS  OFSALE— C.5.B.C.  1888,  Cap,  8, 
Sec,  S — Affidavit — Omission  in  jurat  of 
place  of  swearing,  ]  The  Pills  of  Sale  Act, 
C.S.B.C.  1888,  Cap.  8,  Sec.  3,  as  to  the  affida- 
vit of  execution  to  be  fy led  with  the  instru- 
ment, provides  "the  affidavit  aforesaid 
maybe  in  the  form  in  the  schedule  hereto 
annexed  marked  '  A.* "  In  this  form,  and 
also  in  the  affidavit  fyled  with  the  chat- 
tel mortgage  in  question,  no  mention  was 
made  in  the  jurat  of  the  place  of  swear- 
ing the  affidavit.  Held  (per  curiam).  That 
the  affidavit  was  sufficient  as  complying 
with  the  Statute,  Per  Davie,  C.J.:  Apart 
from  its  statutory  sufficiency  it  woula  be 
presumed,  from  the  tBjct  that  the  affidavit 
was,  on  the  face  of  it,  sworn  before  a 
commissioner  for  taking  affidavits  in 
British  Columbia,  that  the  official  acted 
within  the  territorial  limits  of  his 
authority,  and  not  elsewhere.  Brown 
AND  Erb  v.  Jowbtt.    -       -       -         44 


BILLS  OF  SALE— CotUtnti^d. 

2.  -> —  Verbal  sale  not  prohibited  bu  the 
Act — Receipt  for  consideration  and  lease 
back —  Whetfier  documents  requiring 
registration.]  B  made  a  verbal  sale  of 
the  goods  in  question  to  the  plaintiff,  who 
paid  him  part  of  the  price,  in  two  instal- 
ments, and  took  from  him  written  receipts 
therefor.  Plaintiff  then  executed  a  lease 
of  the  goods  to  B,  who  continued  in 
apparent  possession  thereof.  The  goods 
having  been  seized  by  the  Sheriff  under  a 
ft.  fa,  upon  a  judgment  obtained  by  the 
defendants  against  B,  the  plaintiff  claimed 
them,  and,  upon  trial  of  an  interpleader 
issue :  Held,  That  verbal  sales  of  goods 
are  not  prohibited  by  the  Act,  which  con- 
tains no  provision  requiring  written  evi- 
dence of  such  sales  to  be  made  or 
registered.  That  such  verbal  sales,  if 
bona  fide,  are  good  against  subsequent 
execution  creditors  of  the  vendor,  though 
the  chattels  are  suffered  to  remain  in  his 
apparent  possession.  That  the  lease  in 
question  was  not  the  contract  of  sale,  or 
a  memorandum  thereof,  but  was  a  subse- 
quent independent  transaction,  and  that 
neither  it  nor  the  other  writings  were 
documents  requiring  registration  under 
the  Act.    EsNOUF  v.  Gurnet     -       144 

BY-LAWS — Municipal  Money  By-laws — 
Statutory  recitals  imperative — 
Municipal  Act,  Sec.  113,  Sub-Sec.  4 
— Submission  to  electors  —  •*  On 
which  the  voters'  lists  are  based  " 
— Vancouver  Incorporation  Act, 
1886,  Sec.  127— Conflict  between 
General  Municipal  and  Special 
Act.  -  -  -  -  - 
See  Municipal  Law  5. 

2.  Prohibiting    sale    of    personal 

property  on  Sunday —  Whether  unreason- 
able.     ------- 

See  Municipal  Law  1. 

3.  Quashing — Misstatement  of  fact  on 
face  of.]  An  agreement  relating  to  the 
railway  enterprise  to  be  assisted  by  the 
by-law  was  referred  to  as  "made  and 
concluded  *'  between  the  contracting  rail- 
way companies,  but  the  agreement  was 
set  forth  in  the  by-law,  and  appeared 
without  signatures ;  in  fact,  at  the  aate  of 
the  publication  of  the  by-law,  it  had  only 
been  executed  by  one  of  the  railway 
companies.  Held,  That  there  was  no 
misrepresentation  of  fact  such  as  to  avoid 
the  by-law  on  that  ground.  Be  Bell- 
Irving  AND  Vancouver     -       -       219 


i::i)ii:x. 


BY 'LAWS— Continued. 


4   Qvjoahinq—Time  )ot  maviyig — 

'^  After    the  passing" — Municipal    Act, 
1S92,  Sees.  lJ5-e9.  .        -        _        - 

See  Municipal  Law  3. 

CAPIAS    AD    SATISFACIENDUM  — 

Affidavit  required/or,  ]  Under  section  7  of 
the  Execution  Act,  the  provisions  of  1  &  2 
Vic,  (Imp.)  govern  the  form  of  the  affi- 
davit for  ca,  re,,  and  an  affidavit  to  hold 
defendant  to  hail  to  answer  an  action  for 
an  ordinary  deht  is  sufficient  without  the 
allegations  required  hy  section  10  in  an 
affidavit  for  a  ca.  sa.  Section  0  of  the 
Act  providing  that  "No  person  shall  be 
arrested  or  held  to  hail  for  non-payment 
of  monev  unless  a  special  order  for  the 
purpose  be  made  on  an  affidavit  establish- 
mg  the  same  circumstances  as  are  neces- 
sary for  obtaining  a  writ  of  ca,  aa,  under 
this  Act,  and  in  such  c«use  the  arrest, 
when  allowed,  shall  be  made  by  a  writ  of 
attachment  corresponding  as  nearly  as 
may  be  to  a  writ  of  ca.  sa."  has  relation 
only  to  arrests  for  non-payment  under 
judgments  and  orders  of  the  Court  anala- 
gous  to  process  for  contem|)t,  and  does 
not  apply  to  ordinary  bailable  process  for 
debt.  Upon  appeal  to  the  Divisional  Court 
(Crease,  Walkem  and  Drake,  JJ.) :  Held, 
affirming  Davie,  C.J.,  upon  the  same 
grounds,  that  the  affidavit  required  by 
1  &  2  Vic.  Cap.  10,  for  ca.  re.  was  sufficient 
to  support  that  writ  and  the  ca.  sa. 
KiMPTONV.  McKay      -       -       -     loe 

2. Effect  of  arrest  as  supersedhvg 

other  modes  of  execution    -        -        - 
See  Arrest  1. 

CERTIORARI  —  Right  of  convicting 
Justice  to  return  amended  con- 
viction upon  certiorari.  Reoina 
V.  McAnn       -       -        -       587 

CHOSE  IN  ACTION  —  Assi^jmnent— 
C.S.B.C.  1888,  Cap.  19— Notice  to  debtor^ 
Necessity  for.]  Per  Bole,  Co.  J.  It  is 
necessary  to  the  validity  of  an  assignment 
in  writing  of  a  chose  in  action,  under  C.S. 
B.C.  1888,  Cap.  19,  that  express  notice 
thereof  shall  have  been  given  to  the 
debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  the  chose  in 
action.     The  Meriden  Britannia  Co. 

V.  BOWELL     -----  520 


2.  Assignment —Notice  to  debtor— 

Sufficieney  of —Const  met  ire  notice-- As- 
signment creating  eoepress  trust  without 


CHOSE  IN  ACTION— CoH<tnt«?(i. 

Twt  ice— Priority  over  subsequeni  assign' 
ment  with  notice.]  K.  by  deed  assigned 
to  plaintiff  a  proportion  of  certain  sums 
to  be  earned  and  received  by  him  from 
the  City  of  Vancouver  under  a  certain 
contract.  He  afterwards,  to  secure  ad- 
vanced made  to  him  by  defendant,  assigned 
to  her  all  sums  due  or  to  become  due  to 
him  under  the  same  contract.    Tlie  plain- 

,  tiff  gave  verbal  notice  of  the  deed  to  her 
to  the  Chairman  of  the  Board  of  Works 
and  to  the  (/ity  Solicitor  of  Vancouver. 
The  defendant  subsequently  gave  formal 
written  notice  of  her  assignment  to  the 
Citjr  C/lerk,  and  plaintiff  afterwards  gave 
a  similar  notice  of  her  deed.  Held,  per 
Bole,  Co.  J.,  giving  judgment  for  defend- 
ant :  That  priority  of  notice  governs  the 
priority  of  right.  2.  That  neither  the 
notice  of  the  plaintiff's  assignment  to  the 

;  City  Solicitor  nor  that  to  the  Chairman 
of  the  Board  of  Works  was  notice  to  the 
city.  Per  McCreight  and  Walkem,  JJ., 
on  appeal :  That  by  his  deed  to  plaintiff* 
K.  made  himself  a  trustee  for  the  plaintiff 
of  the  proportion  of  earnings  to  be  re- 
ceived by  him  from  the  city,  which  he 
thereby  assigned  to  her,  and  that  the 
plaintiff  had  therefore  an  equity  thereto 
which  over-rode  the  subsequent  assign- 
ment thereof  to  the  defendant,  and  that 
the  priority  of  notice  of  the  latter  assign- 
ment was  immaterial.  Per  McCreight,  J. : 
That,  upon  the  evidence,  the  defendant 
having  had  actual  notice  of  the  existence 
of  the  deed  to  the  plaintiff  had  construct- 
ive notice  of  its  terms.  2.  That  the  fact 
that  the  solicitor  whom  she  employed  to 
draw  the  assignment  to  her  also  drew  the 
deed  to  the  plaintiff  fixed  the  defendant 
with  constructive  notice  of  such  deed 
through  the  knowledge  of  the  solicitor, 
though  acquired  in  a  different  and  pre- 
vious transaction.    Clark  v.  Kendall. 

[503 


CO.M  P  ANY—  Winding-up  —  Cantribtita- 
ries— Irregular  issue  of  shares — Whether 
holder  liable  to  creditor s— Ultra  vires — 
Waiver.  ]  A  public  company,  incorporated 
under  the  Companies*  Act,  1862  Imp.), 
having  power  oj  its  memorandum  of 
association  to  mcrease  its  capital  of 
$50,000.00,  passed  a  resolution  for  the 
issue  at  a  discount  of  new  shares  of  the 
face  value  of  $375,000.00,  falsely  marked 
"fully  paid  up."  which  were  substituted 
for  the  original  $50,000.00  of  shares,  which 
were  fully  paid  up.  The  resolution  was 
not  a  special  resolution,  as  required  by 
section  51,  and  the  increase  of  capital  was 


INDEX. 


COMPANY— Contmwjci. 

not  registered.  The  company  became  in- 
solvent. Upon  motion  by  the  liquidator 
to  settle  the  list  of  contributories,  the 
holders  of  the  new  shares  maintained 
that  they  never  had  any  legal  existence, 
and  were  void  for  all  purposes.  Held, 
that  the  issue  of  shares  was  invalid  and 
voidable  by  the  shareholders,  but  not  as 
against  creditors  upon  a  winding-up,  and 
that  the  shareholders  who  had  not  repu- 
diated before  the  winding-up  commenced 
but  had  acquiesced  in  the  issue  of  the 
shares  in  the  manner  adopted,  should  be 
put  on  the  list  of  contributories  in  respect 
of  the  actually  unpaid  portion  of  tneir 
face  value.  Be  Thunder  Hill  Mining 
Company        -----       61 


2. 


Whether  power  to  contract  part- 


nerahip  tvith  an  individual 
See  Parnership  2. 

CONSTITUTIONAL  LAW —Conflict  of 
Legislatii^e pwcers.]  Upon  an  appeal  from 
a  judgment  of  Spinks,  (^o.  .J.,  discharging 
a  mechanic's  lien  for  work  done  upon  a 
Provincial  railway  which  had  been  de- 
clared to  he  for  the  general  benefit  of 
Canada,  Held,  per  Crease,  J. :  The  require- 
ment of  the  various  sections  of  the 
Dominion  Acts  governing  the  railway  in 
question  are  so  at  variance  with  the 
recognition  of  mechanics'  liens  thereon 
under  a  Provincial  statute,  that  it  is  im- 
possible for  the  two  to  stand  together, 
and  therefore  the  Dominion  legislation 
must  prevail.  Per  McCreight,  J.  :  The 
language  of  the  Mechanics'  Lien  Act,  B.C. 
1801,  Sec.  4,  is  insuflficient  to  confer  a  lien 
upon  a  railway  in  re8j>ect  of  work  done 
thereon.  The  provisions  of  the  Act  as  to 
the  priority  of  mechanics'  liens  upon  the 
property  charged  being  inconsistent  with 
the  provisions  of  the  Dominion  Railway 
Act,  1888,  as  to  the  priority  of  mortgages 
upon  railways,  it  is  to  be  inferred  that 
the  Provincial  Legislature  did  not  intend 
the  Act,  and  it  is  not  to  be  construed  to 
apply  to  railways  within  the  control  of 
the  Dominion  Parliament.  Larsen  v. 
Nelson  and  Fort  Sheppard  Railway 
Co.  etal,       -----       ^fti 


3. 


Divorce  —  Jurisdiction  of  Full 


Court  on  appeals  in  such  actions  — 
Statutes — Construct  ion  of,  ]  In  construing 
statutes  the  Legislature  must  be  presumed 
to  contemplate  dealing  only  with  subjects 
within  its  legislative  control,  and  as  Pro- 
vincial Legislatures  have  no  power  to  con- 
fer divorce  jurisdiction  upon  any  Court, 
the  language  of  the  Supreme  Court  Act, 


CONSTITUTIONAL  L, AW— Continued. 

O.S.B.C.  (1888)  Cap.  25,  Sec.  67,  providing 
that  "  an  appeal  shall  lie  to  the  Full  Court 
from  every  judgment,  decree  or  order 
made  by  a  Judge  of  the  Supreme  Court, 
whether  final  or  interlocutory,  and 
whether  such  judgment,  decree  or  order 
shall  \ye  in  respect  of  a  matter  specified 
in  the  Rules  of  Court  or  not "  cannot  be 
construed  to  confer  upon  the  Full  Court 
of  British  Columbia  any  appellate  jiuris- 
diction  in  divorce  matters.  The  Imperial 
Act,  20  &  21  Victoria,  Cap.  85,  Sec.  55, 
giving  an  appeal  to  the  Full  (Divorce) 
Court  from  all  decisions  of  a  single  Judge 
thereof,  is  inapplicable  to  the  Full  Court 
of  British  Columbia.   Scott  v.  Scott  316 

4.  — Pjxwincial  Game  Protection  Act — 
Prohibiting  ejcrportationof game—  Whether 
im,terferefice  with  trcuie  and  commerce,] 
A  clause  in  a  Provincial  statute,  which 
contained  other  provisions  for  the  pro- 
tection of  eame  within  the  Province, 
provided :  "No  person  shall  at  any  time 
purchase  or  have  in  possession  with  intent 
to  export  or  cause  to  be  exported  or  car- 
ried out  of  the  limits  of  this  Province,  or 
shall  at  any  time  or  in  any  manner 
export,  or  cause  to  be  exported  or  carried 
out  of  this  Province,  any  or  any  portion 
of  the  (game)  animals  or  birds  mentioned 
in  this  Act  in  their  raw  state."  Held, 
affirming  a  conviction  of  defendant  for 
having  deer  hides  in  his  possession  in 
their  raw  state  with  intent  to  export 
same,  that,  as  the  preservation  of  game 
within  the  Province  is  within  the  com- 
petence of  the  Provincial  Legislature,  the 
prohibition  against  export  did  not  render 
the  enactment  ultra  litres  as  interference 
with  trade  and  commerce,  such  prohibi- 
tion being  subsidiary  and  incidental  to 
the  general  purpose  of  the  statute.  Re- 
oiNA  V.  Boscowitz       -       -       -       132 


5. 


■Provincial    tax    on    Dominion 


officials — Ultra  Hres,]  The  imposition  of 
a  tax  upon  the  income  of  a  Dominion 
official  is  ultra  vires  of  the  Provincial 
Legislature.    Reg.  v.  Bowell   -       498 


6 


Tax  on  mortgages  as  personal 


property — Direct  or  indirect — Exemption 
of  indebtediiess  in  respect  of—C,S.B,C, 
Cap.  Ill,]  The  Assessment  Act  (C.S.B.C. 
18^,  Cap.  HI,  Sec.  3)  imposes  a  provin- 
cial revenue  tax  upon  all  personal  pro- 
perty, including,  by  the  interpretation 
clause,  *'  mortgages."  The  appellants 
were  assessed  for  the  amount  of  mort- 
gages registered  by  them,  seven-eighths  of 
which  amount  was  represented  by  money 


0 
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CONSTITUTIONAL  LXW— Continued. 

borrowed  by  the  Company  in  England 
upon  its  debentures,  wnich  was  further 
secured  by  a  deposit  of  the  mortgages 
held  in  British  Columbia  to  an  amount 
sufficient  to  cover  the  outstanding  in- 
debtedness from  time  to  time.  HeUL  (1). 
That  the  tax  was  direct  and  intra  vires  of 
the  Provincial  Legislature.  (2).  That  the 
appellants  were  entitled  to  an  exemp- 
tion under  section  3,  sub-section  10,  m 
respect  of  the  amount  of  their  indebted- 
ness for  the  borrowed  money.  Re  York- 
shire Guarantee  and  Securities  Cor- 
poration (Ltd.)  and  the  Assessment 
Act       ----.-       258 

CONSTRUCTIVE   NOTICE— Of    prior 
imregistered   charge  —  Whether 
sufficient   as    against   registered 
conveyance     -       -       -       - 
See  Land  Rbgibtrt  Act. 

2. Of  assignment,     -       -        - 

See  Chose  in  Action,  2. 

CONTRACT— Coiw^ruc^ion  o/  boiler  for 
special  purpose  —  Implied  toarranty,] 
Plaintiffs  contracted  to  construct  for  de- 
fendants, according  to  specifications,  a 
marine  boiler  capable  of  standing  120  lbs. 
pressure  to  the  square  inch,  to  be  used  in 
a  steam  tug.  The  boiler,  as  delivered,  did 
not  comply  with  the  specifications,  but  it 
was  accepted  upon  a  statement  by  plain- 
tiffs **  that  if  it  was  not  right  they  would 
make  it  right."  The  bofler  burst,  and 
l)esides  direct  damage  the  defendants 
were  obliged  to  hire  another  tug  to  carry 
on  its  work.  The  defendants  admitted 
the  plaintiffs'  claim  for  goods  sold  and 
delivered,  and  counter-claimed,  alleging 
breach  of  express  warranty  of  the  boiler, 
claiming  direct  and  consequential  dam- 
ages. Held,  per  Drake,  J.,  at  the  trial 
upon  the  counter-claim,  that,  on  the  evi- 
dence, the  injury  was  caused  by  defective 
construction  of  the  boiler,  and  that  its 
steam  pi*essure  capacity  was  not  as 
agreed.  That  the  contract  as  to  the 
form  of  the  boiler  was  waived,  but  that 
the  agreement  to  *  *  make  it  all  right,"  etc., 
amounted  to  a  general  warranty  of  fitness 
for  the  purpose.  On  appeal  to  the  Full 
Court,  beld,  per  Crease,  McCreight  and 
Walkem,  J  J.  :  That  apart  from  any,  in 
this  case  doubtful,  express  warranty, 
there  is  an  implied  warranty  by  a  manu- 
facturer of  goods  for  a  particular  purpose 
that  they  are  fit  for  that  purpose,  and 
that,  upon  the  evidence,  the  defendants 
were  entitled  to  recover  for  the  breach  of 
such   warranty.      William   Hamilton 


CONTRACT— Conttnu^A 

Manxtfacturing  Company  v.  The  Vic- 
toria Lumber  and  Manufactxtrino  Co. 

[101 

[Note. — Overruled  by  the  Supreme 
Court  of  Canada,  see  Tub  Victoria  Lum- 
ber &  Manufacturing  Co.  v.  Wiluam 
Hamilton  M  anufacturinq  Co.  ,  268.  C.R. 
06.] 

2.  Construction  of— Privity — Ten- 
der in  form,  of  lump  sum,  to  do  specified 
work  at  specified  prices — Mistake — Rvghi 
of  contractor  to  canpel  engineer  to  give 
final  certidcaie.]  The  City  of  Victoria 
called  for  tenders  for  the  construction  of 
certain  sewers,  setting  forth  in  specifica- 
tions and  bills  of  quantities  the  amount 
and  character  of  the  excavations  and 
work  to  be  done,  and  requiring  persons 
tendering  to  put  their  prices  against  eadi 
item  in  the  specifications  and  bills  of 
quantities,  which  were  to  form  essential 

Sarts  of  the  contract.  Plaintiffis  ten- 
ered,  filling  in  their  prices  for  each  item 
as  reauired,  and  offering  to  do  the  work 
for  a  tump  sum  of  $7,0^.00,  which  repre- 
sented their  total.  The  specifications 
called  for  interim  and  final  certificates  of 
work  done  to  be  granted  by  W,  an 
eng^eer  employed  by  the  Corporation. 
The  contract  as  executed  was  "  to  execute 
all  works  described  in  the  specifications, 
bills  of  quantities  and  form  of  tender, 
which  are  hereby  made  parts  of  this  con- 
tract, in  strict  accordance  with  all  the 
conditions  and  stipulations  therein  set 
forth,  in  the  best  and  most  workmanlike 
manner,  for  the  sum  of  $7,032.00."  It 
turned  out  that  the  bills  of  quantities 
largelv  over-estimated  the  work.  Plain- 
tiffs obtained  the  contract  and  performed 
the  work,  and  sued  to  recover  the  lump 
sum  and  extras,  less  amounts  paid  them 
by  the  defendismt  corporation,  and  to 
compel  W,  the  engineer,  to  grant  them  a 
final  certificate.  Held,  per  Dri^e,  J.: 
That  the  contract  was  for  a  lump  sum. 
On  appeal  to  the  Full  Court  (Crease, 
McCreight  and  Walkem,  JJ.) :  That  the 
contract  was  to  do  the  work  by  quanti- 
ties at  specified  prices,  and  was  not  con- 
trolled by  the  lump  sum  mentioned.  That 
there  was  no  privity  between  the  plain- 
tiffs and  W,  and  their  right  of  action 
against  him,  if  any,  was  for  damaj^es  for 
fraudulently,  and  in  collusion  vnth  the 
defendant  corporation,  refusing  his  cer- 
tificate. CouGHLAN  &  Mayo  v.  Wilmot 
AND  THE  Corporation  of  the  City  of 
Victoria        -----       20 
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CONTRACT— Ccmhnt4«d. 

3. lUeffoZ     canMdercUion  —  Com- 

pounding  crtmincU  offence.]  Held,  per 
Walkem  and  Mc^^ight,  JJ.,  on 
appeal :  That  the  assigmnent  in  ques- 
tion was  void  for  illegality,  it  appear- 
ing that  it  was  made  in  consiaera- 
tion  of  the  assignee  refraining  from 
taking  criminal  proceedings  against  the 
assignor.  That  as  the  question  of  ille- 
gality was  not  raised  on  the  pleadings,  a 
new  trial  should  be  graxited  on  payment 
of  costs,  to  give  the  assignee  an  oppor- 
tunity of  adducing  evidence  to  contradict 
the  illegality  of  the  consideration,  Thb 
Mbridbn  Britannia  Co,  v.  Bowell  520 

4. Reeciseion,      -       -       -       - 

See  Partnership  2. 

CONTRIBUTORY  NEGLIGENCE— /n- 

conclvMve  fhidiruf  by  fury  vn  anaioer  to 
question  airected  to  xeeue  of—Whether 
aefendant  entitled  to  new  trial  to  obtain  a 
finding.]  Defendant  is  not  entitled  to  a 
new  trial  upon  the  g^und  that  the  jury 
have  failed  to  return  a  direct  finding  upon 
a  question  put  to  them  upon  the  issue  of 
contributory  negligence  where  the  other 
findings  support  judgment  for  the  i)lain- 
tiff.  From  the  moment  the  plaintiff 
makes  out  a  prima  facie  case  tnat  the 
injurv  was  caused  by  the  negligence  of 
the  aefendant,  the  onus  \a  cast  on  the 
defendant,  if  he  sets  it  up,  to  shew  and 
obtain  a  finding  of  contributory  negli- 
gence. McMiu^AN  V.  Western  Dredg- 
ing Co.  --#---       -       122 

CONTRIBUTION-^/^twni  toH  feasors- 
Indemnity  of  innocent  agent]  Where 
an  act  is  innocently  done  under  the  ex- 
press direction  of  another,  which  occa- 
sions an  injiu:^  to  the  rights  of  a  third 
person,  the  principal  must  indemnify  the 
mnocent  agent,  the  Board  of  School 
Trustees  of  Victoria  v.  Muirhead  & 
Mann  and  the  Albion  Iron  Works  Co, 
Dtd.      ------       148 

COSTS — Ofproceedings  by  trustees  - 
See  l^usTEES  1. 

2. Witneaafeee — Right  to  expenses 

of  attendance  of  party  cross-examined  on 
affidavit      ------ 

See  Practice  3. 

COUNTY  COURT— Scope  of  appeal  from 
to  Supreme  Court  -       -       - 
See  Appeal  1. 


CRIMINAL  LAW— Code,  section  S8S-- 
Abduction — Possession  of  father — Aban- 
donment of   induced  in     U.S.A.,    and 

*  •  taking  "  in  Canada  —  Jurisdiction  — 
Evidence.]  Prisoner  was  indicted  for 
having,  at  the  City  of  Victoria,  unlawfully 
caused  to  be  taken  a  certain  unmarried 
g^l,  to  wit,  one  B.R.,  being  under  the 
age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father,  con- 
trary to  section  283  of  the  Criminal  Code. 
The  evidence  shewed  that  the  girl,  by 
persuasion  of  letters  written  by  the 
prisoner  in  Victoria,  Canada,  addressed 
to  and  received  by  her  within  the  State 
of  Washing^n,  U.S.A.,  was  induced  to 
leave  her  father's  house  in  that  State  and 
meet  the  prisoner  at  Victoria.  Upon 
meeting  her  there  he  suggested  that  it 
was  not  too  late  for  her  to  return  home, 
but  she  declined,  and  the  prisoner  there- 
upon took  her  to  a  house  near  Victoria, 
where  they  spent  the  night  together. 
Held,  per  Davie,  C.J.,  at  the  trial,  con- 
victing the  prisoner,  that  the  Court  had 
jurisdiction,  as  the  offence  was  wholly 
commited  within  Canada.  Upon  case 
stated  for  the  opinion  of  the  Court  of 
Criminal  Appeal,  Davie,  O.J.,  and  Crease, 
J.,  afflrmea  the  judgment.  Held,  per 
McCreight,  Walkem  and  Drake,  JJ., 
quashing  the  conviction :  That  it  was 
essential  to  the  offence  that  the  girl 
should  have  been  in  the  possession  of  her 
father  at  the  time  of  the  taking,  and 
that,  upon  the  facts,  when  she  met  the 
prisoner  at  Victoria  she  had  already 
abandoned  that  possession.  Per  McCreight 
and  Walkem,  JJ. :  That  the  reception  by 
the  girl  of  the  letters  was  the  motive 
cause  of  her  abandoning  her  father's  pos- 
ession,  and  therefore  a  material  factor  in 
the  offence,  which,  consequently,  in  part, 
took  place  outside  the  jurisdiction.  Per 
Walkem,  J.  :  That  the  letters,  so  far  as 
they  held  out  the  inducement,  should  not 
have  been  admitted  in  evidence  at  the 
trial.    Rbgina  v.  Blythe  -       -       276 

2.  Code,  sections  783  (/),  784,  791— 

*  *  Disorderly  house  " — Summary  jurisdic- 
tion ofmagistrate  to  hear  charge  of  keep- 
ing— JDiscretion  to  hear  charge  or  cwnmU,] 
A  magistrate  has  absolute  jurisdiction 
under  section  783,  sub-section  (/),  and 
section  784  of  the  Criminal  Code,  to  hear 
and  determine  in  a  siunmary  way  a  charge 
of  keeping  a  disorderly  house.  The  exer- 
cise of  the  summary  jurisdiction  is,  under 
those  sections,  and  section  791,  discretion- 
ary with  the  magistrate,  and  he  may 
commit  the  accused  for  trial,  and  a  man- 
damus will  not  lie  to  compel  him  to  hear 
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CRIMINAL    LAW—Continued. 

and  determine  the  charge  summarily. 
The  meaning  of  the  term  "disorderly 
house,"  in  section  783,  sub-section  (/), 
must  be  taken  from  its  definition  in  sec- 
tion 198,  and  not  from  the  common  law. 
Re  Farquhab  Macrae,  i?a?  parte  John 
Cook       ------       18 

3.  Prohibition  against  killing  deer 

out  of  season — Exem/ption  of  resident 
farmer— Resident  agent  of  absent  fanner 
within  the  ejceniption.]  Defendant  was 
convicted  under  section  15  of  the  Game 
Protection  Act,  1805  (B.C.),  for  having 
shot  certain  deer  within  the  period  pro- 
hibited by  the  Act.  It  appeared  from 
the  evidence  that  the  defendant  resided 
upon  and  managed  a  certain  farm  as  the 
agent  of  the  owner,  who  was  then  absent, 
and  that  the  deer  in  question  came  upon 
and  was  depasturing  a  cultivated  field, 
part  of  the  farm,  when  the  defendant 
shot  and  killed  it.  Held,  that  the  de- 
fendant in  committing  the  act  was  within 
the  exemption  created  by  section  16  of  the 
Act,  providing  "  16.  Nothing  in  this  Act 
shall  be  construed  as  prohibiting  any 
resident  farmer  from  killing  at  any  time 
deer  that  he  finds  depasturing  within  the 
cultivate  fields."  Observations  upon 
the  equitable  construction  of  statutes. 
Reg.  v.  Symington     -       -       -       323 

4.  Right  of  Justice  to  amend  con- 


viction 


See  Summary  Convictions  1. 


5    Speedy  trial  Code,  sections  766-^ 

— Right  of  prisoner  to  re-elect  as  to  tnode 
of  tried,]  A  prisoner  who  has  been 
brought  up  for  election  as  to  the  mode  of 
his  trial  under  the  speedy  trial  sections 
of  the  Criminal  Code,  and  has  elected  to 
be  tried  by  a  jury,  may  afterwards  re-elect 
to  be  tried  speedily  by  a  Judge.  Keo.  v. 
Prevost       -----       326 

CROWN  LANDS  —  B.  C.  Land  Act, 
sections  6-13-14  —  Record  obtained  by 
m iffrepresentation — *  *  Unoccupied" — Tres- 
passer niahing  improvements — Whether 
right  to  recover,]  H,  in  1803,  applied  to 
the  Crown  to  pre-empt  the  land  in  qiies- 
tion,  and  obtained  a  record  thereof  in  his 
own  name  from  the  Crown  upon  a 
misstatement  that  the  same  was  not 
improved,  etc.,  and  a  statutory  declara- 
tion that  the  same  was  *'  unoccupied  and 
unreserved  Crown  land  within  the  mean- 
ing of  the  Land  Act."  C,  in  1880,  made 
application  to  the  Crown  to  purchase  the 


CROWN  LANDS— Con/tnM€cf. 

land,  and,  in  the  belief  that  his  purchase 
and  title  from  the  Crown  were  completed, 
entered  into  actual  occupation,  ana  made 
improvements  on  the  land  to  the  value  of 
$600.00.  U,  at  the  time  of  his  application 
and  record,  was  aware  of  the  occupation 
and  improvements  of  C.  Held,  sustaining 
the  decision  of  the  Crown  Lands  Com- 
missioner, that  at  the  time  of  the  appli- 
cation of  H  the  lands  were  not  "  unoccu- 
pied "  Crown  lands  within  the  meaning  of 
section  5  of  the  Act,  and  were  not  open 
to  pre-emption  and  record.  That  section 
14  of  the  Land  Act,  as  amended  by  the 
Land  Amendment  Act,  1801,  Sec.  1 :  **  The 
occupation  in  this  Act  required  shall  mean 
a  continuous  bona  fide  residence  of  the 
pre-emptor,  or  of  his  family,  on  the  land 
recoixied  by  him,"  relates  to  section  13, 
which  provides  for  cancellation  of  the 
record  of  a  settler  "if  he  shall  cease  to 
occupy  such  land,"  and  does  not  govern 
the  question  of  what  lands  are  ''unoccu- 
pied *  for  the  purposes  of  section  5,  supra, 
Senible,  That  as  H.  was  a  trespasser  and 
wrong-doer,  $180.00  awarded  by  the  Land 
Commissioner  to  be  paid  to  him  for  his 
improvements  while  in  possession  was 
improperly  awarded.  Heberon  v.  Chris- 
tian      ------      246 

DAMAGES — Measure  of — Consequen- 
tial,] Plaintiffs  contracted  to  construct 
for  defendants,  according  to  specifica- 
tions, a  marine  boiler  capable  of  standing 
120  lbs.  pressure  to  the  square  inch,  to  be 
used  in  a  steam  tug.  The  boiler,  as  de- 
livered, did  not  comply  with  the  specifi- 
cations, but  it  was  accepted  upon  a  state- 
ment by  plaintiffs  "that  if  it  was  not 
right  they  would  make  it  right."  The 
boiler  burst,  and  besides  direct  damage, 
the  defendants  were  obliged  to  hire  an- 
other tug  to  carry  on  its  work.  The  de- 
fendants admitted  the  plaintiffs'  claim  for 
goods  sold  and  delivered,  and  counter- 
claimed,  alleging  breach  of  express  war- 
ranty or  the  boiler,  claiming  direct  and 
consequential  damages.  Held,  per  Drake, 
J.,  at  the  trial  upon  the  counter-claim, 
that,  on  the  evidence,  the  injury  was 
caused  by  defective  construction  of  the 
boiler,  that  its  steam  pressure  capacity 
was  not  as  agreed,  and  that  the  defena- 
ants  were  entitled  to  recover  the  cost  of 
putting  the  l>oiler  in  the  condition  origi- 
nally agfreed  upon,  but  not  the  amount 
Said  for  hire  of  another  tug  during  the 
elay,  on  the  ground  that  such  liability 
was  not  contemplated  by  the  contract. 
Plaintiffs  appealed  to  the  Full  Court,  and 
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DAM  AGES— Continued. 

defendants  cross-appealed,  claiming  that 
the  judgment  should  be  increased  by 
allowing  the  consequential  damages 
claimed.  Held,  per  Crease,  McCreight 
and  Walkem,  JJ.:  That,  on  the  facts,  the 
consequential  damage  which  ensued  from 
the  bursting  of  the  boiler  must  be  taken 
to  have  been  within  the  contemplation  of 
the  parties  to  the  contract,  a^  an  accident 
to  the  boiler  would,  in  the  known  cir- 
cumstances of  the  defendants,  necessitate 
the  hire  by  them  of  another  tug.  Wm. 
Hamilton  Manufacturing  Co.  v.  The 
Victoria  Lumber  &  Manufacturing 
(^o.         ------       101 

[Note.  —  Over-ruled  by  the  Supreme 
Court  of  Canada.  See  Victoria  Lumber 
Co.  V.  Wm.  Hamilton  Manufacturing 
Co.,  26  S.C.R.  9tt.] 

DlSCO\ ERY—ExamincUian  for—Scope 
of —  Want  of  parties  no  objection  to  trie 
application — Practice — Rule  703.]  Held, 
by  the  Divisional  Court(Crease,  McCreight 
and  Drake,  JJ.),  overruling  Walkem,  J.: 
That  it  is  not  a  valid  objection  to  an 
application  for  an  order  to  examine  a 
party  under  Rule  703,  and  for  discovery 
upon  oath  of  documents  in  his  custody, 
that  other  parties,  who  might  be  affected 
by  the  discovery,  ought  to  be  parties  to 
the  action.  Parties  are  entitled,  upon  an 
examination  for  discovery,  to  examine  as 
fully  as  they  could  do  in  Court.  Beaten 
v.  Fell,  etal.       -       -       -       -       334 

2. Projctice — Particulars,]  When  it 

appears  from  the  statement  of  claim  that 
the  defendant  has,  on  the  circumstances 
alleged,  the  means  of  knowing  the  details 
of  the  matters  charged  and  the  plaintiff 
has  not,  general  allegations  are  not  em- 
barrassing, and  the  defendant  is  not 
entitled  to  particulars  until  after  he  has 
given  discovery.  Garesche  v.  Garesche. 

[444 

DIVISIONAL  COl^RT-^uHsdictum— 
Judgment  appealed  from  final  or  interlo- 
cutirryA  On  an  appeal  to  the  Divisional 
Covu^t  from  a  juagment  dismissing  the 
action  upon  an  argument  upon  a  point  of 
law  on  the  pleadings  as  to  tlie  sufficiency 
of  a  plea  in  bar  to  tne  whole  action,  Held, 
per  Davie,  C.J.,  Crease  and  McCreight, 
JJ.:  That  the  judg^ient  appealed  from 
was  not  a  final  judgment,  as  it  would  not 
have  been  so  had  tne  point  been  decided 
the  other  way,  and  that  the  Divisional 
Court  had  jurisdiction,  following  Sala- 


DIVISIONAL  COVRT'-CofUinued. 

man  v.  Warner  (1891),  1  Q.B.  734. 
Robert  Ward  &  Co.  v.  John  Clark, 
et  al,        ------       71 

DIVORCE  —  Appeal  —  Jurisdiction  of 
Full  Court]  In  construing  statutes  the 
[jegislature  must  be  presumed  to  contem- 
plate dealing  only  with  subjects  within 
its  legislative  control,  and  as  I^vincial 
Legislatures  have  no  power  to  confer 
divorce  jurisdiction  upon  any  Court,  the 
language  of  the  Supreme  Court  Act, 
C.S.B.C.  (1888),  Cap.  25,  Sec.  67,  providing 
that  '*  an  appeal  shall  lie  to  the  Full  Court 
from  every  judgment,  decree  or  order 
made  by  a  Judge  of  the  Supreme  Court, 
whether  final  or  interlocutory,  and 
whether  bucIi  judgment,  decree  or  order 
shall  be  in  respect  of  a  matter  specified  in 
the  Rules  of  Court  or  not,"  cannot  be  con- 
strued to  confer  upon  the  Full  Court  of 
British  Columbia  any  appellate  Jurisdic- 
tion in  divorce  matters.  The  Imperial 
Act,  20  &  21  Vic.  Cap.  85,  Sec.  55,  giving 
an  appeal  to  the  Full  (Divorce)  Com*t 
from  all  decisions  of  a  single  Judge  thereof 
is  inapplicable  to  the  Full  Court  of  British 
Columbia.    Scott  v.  Scott.     -      -    316 

ESTOPPEL  —  BiZZ  of  Sale  —  Fraud- 
Plaintiff  particeps  fraudis.]  In  an 
action  to  set  aside  a  bill  of  sale  as  fraudu- 
lent against  the  plaintiff,  who  was  a 
creditor,  and,  as  far  as  the  evidence  dis- 
closed, the  only  creditor  of  the  grantor 
it  appeared  that  the  plaintiff  himself  had 
advised  upon  and  drawn  up  the  bill  of 
sale.  Held,  That  he  had  no  locus  standi 
to  attack  it ;  that  on  the  facts  the  convey- 
ance was  not  fraudulent.  Boitltbee  v. 
Rolls.       -----        137 

2.  Plea  of—MvM  state  particulars 

of  conduct  relied  on.         -         -        - 
See  Pleadings  4. 

EXECUTION— Con^rac^  —  Construction 
of —Homestead  Act,  1888 (Sec.  10 J,  Amend- 
ment Act,  1890,  Sec.  2— Creditors'  Trust 
Deeds  Amendment  Act,  1894— Exemption 
from  Execution — Option —  When  exercis- 
able.] P.  &  Y.,  partners,  on  26th  July, 
1804,  executed  a  aeed  of  assignment  to 
S.,  for  the  benefit  of  their  creditors,  of 
''all  their  and  each  of  their  personal 
estate  which  might  be  seized  and  sold 
under  execution  (save  and  except  the 
household  furniture  of  Agnes  York),  and 
all  their  and  each  of  their  real  estate," 
and  S.  immediately  entered  into  posses- 
sion thereof,  and  afterw€u*ds  converted 
the  same  into  money.      Subsequently,  on 
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December  28th,  1804,  P.  claimed  from  S. 
$500.00  of  the  proceeds  as  an  exemption 
from  execution  to  which  he  was  entitled 
under  the  Homestead  Act  (C.S.B.C.  1888, 
Can.  57)  Amendment  Act,  1800,  Sec.  2, 
and  inoiplied  reservation  in  the  deed. 
Held^  That  the  $500.00  exemption  from 
execution  under  the  Act  is  not  an  absolute 
riffht,  but  a  privilege  or  option  to  be 
effectuated  only  by  claiming  it  within  a 
reasonable  time  in  regard  to  the  specific 
goods  seizable,  or  which  have  l)een  seized, 
under  execution,  and  does  not  apply  to 
the  proceeds  of  the  goods  after  sale  and 
conversion  into  money.  Qtwsre,  as  to  the 
effect  of  a  claim  of  exemption  by  one 
partner  only,  where  some  of  the  goods 
seized  are  partnership  and  others  indi- 
vidual property.  PiixiNO  v.  Stewart 
e^a/.        -       -       -       -       -       -         94 

2.  C.S.B.C.  1888,  Cap.  67,  Sec.  10— 

Exemption  frofn  seizure  and  sale  of  goods 
and  chattels — Whetlier  book  debts  toithin.] 
Book  debts  are  not  within  the  exemption 
of  the  following  provision  of  the  Home- 
stead Act,  C.S.B.C.  1888,  Cap.  57,  Sec.  10: 
"The  following  personal  property  shall 
be  exempt  from  forced  seizure  and  sale  by 
any  process  at  law  or  in  equity ;  that  is  to 
say,  the  goods  and  chattels  of  any 
debtor  ...  to  the  value  of  $500.00,^' 
as  not  being  within  the  description  of 
personal  property  capable  of  seizure,  or 
capable  of  being  dealt  with  conformably 
to  the  provisions  of  the  Act  relating  to  the 
mode  of  claiming  the  exemption.  H.B. 
Co.  V.  Hazlett.         -        -        -        450 

3.  Effect  of  arrest  on  ca.  sa.,  as 

RV/perseding  other  modes  of. 

See  Arrest  1. 

4. Necessity  of  fyling  prcecipe  for 


torit  of. 


See  Kimpton  v.  McKay,  106. 


5. Right  of  purchaser  at  sheriffs 

sale  under  to  question  a  subsequent  order 
setting  aside  the  ju^m^ent — Registration 
ofjvjdgment — Condition  precedent  to  issue 
of  fi.fa. — Petition  of  right.]  Held,  by  the 
Full  Court,  Davie,  C.  J.,  Crease  and  Drake, 
JJ.,  affirming  McCreight,  J.:  A  pur- 
chaser at  sheriff's  sale  under  a  writ  of  fi. 
fa.  has  no  status  to  question  a  subsequent 
judgment  of  the  Court  setting  aside  the 
lud^ment,  except  by  intervening  as 
mdicated  in  Jacques  v.  Harrison,  12 
Q.B.D.  196-105.  The  registration  of  a 
judgement   in    the  Land  Registry  Office 


EXECUTION— Conhnu/d. 

before  the  delivery  of  ft.  fa.  lands  there- 
under to  the  sheriff  is  a  condition  prece- 
dent to  the  efficacy  of  the  writ  m  the 
sheriff's  hands  and  sale  thereunder  under 
sections  31  and  32  of  the  Execution  Act, 
C.S.B.C.  (1888)  Cap.  42.  Per  Drake,  J.: 
Tlie  purchaser  at  the  sheriff's  sale  being 
the  solicitor  for  the  plaintiffs  in  the 
action  was  not  within  the  protection 
against  irregularities  given  by  section  43 
of  the  Execution  Act,  supra,  to  piu^hasers 
at  sheriff's  sales  under  executions. 
Speirs  v.  Queen.        -       -       -       388 

EXEMPTION— From  execution— When 
right  to  claim  exercisable — ^Not 
after  goods  sold.  Piluno  v. 
Stewart.        -        -       -        94 

2. From  execution — Book  debts. 

See  Execution  2. 

EX  PARTE  OHJyER— Whether  appeal- 
able v)ithout  motion  to  rescind — Rule  577.] 
The  Divisional  Court  will  not  entertain  an 
appeal  from  an  ex  parte  order  made  by  a 
Judge.  The  proper  practice  is  in  the  first 
instance  to  move  before  the  Judge  mak- 
ing such  an  order  to  rescind  same.  Hud- 
son's Bay  Company  v.  Hazlett.   -    351 

EVIDENCE— ^ooiT/iina^ion /or  Discovery 
— Opposite  party — Rules  723,  725 — Adniia- 
sums  —  Partnership.]  When  a  prinuL 
facie  liability  to  the  plaintiff  is  made  out 
against  one  defendant,  then,  upon  the 
issue  of  whether  another  defendant  is  also 
liable  as  being  his  partner  therein,  such 
defendants,  as  between  themselves,  are 
"  opposite  parties  "  within  the  meaning 
of  Rule  723,  upon  the  issue  involved,  as  it 
is  the  interest  of  the  first  that  the  second 
I  should  be  held  as  a  contributor  to  the 
obligation,  while  it  is  the  interest  of  the 
latter  to  be  discharged,  and,  therefore, 
the  examination  before  trial  of  one  of 
such  defendants  for  discovery  is  evidence 
at  the  trial  on  behalf  of  the  other.  The 
plaintiff  sought  to  give  evidence  in  proof 
of  the  partnership,  of  ante  litem  state- 
ments by  the  former  defendant  that  the 
latter  was  his  partner  in  the  transaction 
in  question.  Held,  inadmissible,  as  the 
foundation  for  the  admission  of  such  evi- 
dence is  the  implied  authority  and  agency 
of  the  person  making  the  statement  to 
make  it  on  behalf  of  the  person  sought 
to  be  bound  by  it,  arising  from  the  nature 
of  their  relationship,  which  was  itself  the 
matter  sought  to  be  proved.  B.C.  Iron 
Works  v.  Buse.         -        -        -        419 
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FRAUDULENT   CONVEYANCE  —  IS 

Eliz,  Cap,  5 — Voluntary  Settlement — 
Creditors  suit — Settlor  solvent  at  date  of 
settlement,  but  engaging  in  hazardous 
undertaking.]  When  a  settlor,  not  in- 
debted at  the  time,  transfers  the  bulk  of 
his  property  shortly  before  engaging  in  a 
trade  of  a  hazardous  character,  such 
settlement  may  be  declared  void  as  against 
subsequent  creditors,  and  the  burden  of 
proof  of  bona  fides  of  the  settlement 
rests  on  the  settlor,  following  Mackay  v. 
Douglas,  L.R.  14  Eq.  106.  Lai  Hop  v. 
Jackson.       -----       igg 

FRAUDULENT  PREFERENCE  ACT 

—C.S.B.C,  1888,  Cap.  SI— Pressure.]  A 
bona  fide  demand  by  a  creditor  upon  his 
insolvent  debtor  for  payment  or  security 
is  pressure  sufficient  to  rebut  any  infer- 
ence of  "intent  to  prefer  "  in  the  execu- 
tion of  a  mortgage  in  response  to  the 
demand,  and  takes  the  transaction  out  of 
the  prohibition  of  the  Fraudulent  Prefer- 
ence Act,  C.S.B.C.  1888,  Cap.  51,  Sec.  2, 
following  Stephens  v.  McArthur,  19 
S.C.R.  446.    Brown  &  Ebb  v.  Jowett. 

[44 

2.  CS.B.C.  Cap,  51,  Sec.  1—C(mfes- 

sion  of  pv^tgrnent — Pressure,]  A  com- 
pany being  insolvent,  the  plaintiffs,  on 
a9th  December,  obtained  a  aefault  judg- 
ment against  it,  but  did  not  issue  execu- 
tion ^thereon.  On  13th  January  the 
companv  obtained  a  Chamber  summons, 
signed   by   a   Judge,    to   set   aside   the 

glaintiffs'  judgment  as  irregular  and  in 
reach  of  an  agreement  not  to  proceed. 
The  summons  contained  the  words,  '*  in 
the  meantime  let  all  proceedings  be 
stayed."  On  17th  January  the  Bank  of 
British  Columbia  commenced  an  action 
against  the  company  by  specially  endorsed 
writ,  and  on  the  morning  of  21th  January, 
before  the  hour  for  the  regular  sitting  of 
the  Judge  in  Chambers,  the  company,  by 
their  counsel,  attended  without  summons 
in  the  Judge's  private  room  and  consented 
to  an  order  for  judgment  thereon,  which 
"was  immediately  registered  and  execution 
issued.  Afterwards,  on  the  same  morning, 
in  Chambers,  the  summons  of  the  com- 
pany to  set  aside  the  plaintiffs*  judgment 
\¥a8  argued;  judgment  was  reserved,  and 
on  27th  was  delivered,  dismissing  the 
application.  In  an  action  to  set  aside  or 
postpone  the  judgment  and  execution  of 
the  bank,  as  being  a  confession  of  judg- 
ment by  the  company  obtained  by  collu- 
sion, and  therefore  void  within  the 
meaning  of  the  Fraudulent  Preference 
Act,  Held,  per  Crease,  J.,  at  the  trial : 
1.  That  what  took  place  was  not  a  confes- 


FRAUDULENT      CONVEYANCE   — 

Continued. 

sion  of  judgment  within  the  Act.  2. 
That  there  was  pressure  on  the  part  of 
the  bank  of  the  Company  to  do  what 
they  did,  rebutting  the  inference  that  it 
was  done  with  intent  to  prefer.  Upon 
appeal  to  the  Full  Court:  Held,  per 
Davie,  C.J.,  and  McCreight,  J.:  That 
what  took  place  was  a  confession  of  judg- 
ment. Per  Davie,  C.J.,  and  Drake,  J.; 
That  there  was  pressure  rebutting  the 
intent  to  prefer.  Per  McCreight,  J.: 
That  the  plaintiffs'  cause  of  action  was 
not  governed  by  the  Act,  but  lay  to  the 
general  equitable  jurisdiction  of  the  Court 
to  relieve  against  a  transaction  whereby 
the  plaintiffs,  through  no  fault  of  their 
own,  had,  through  the  operation  of  the 
dilatory  process  of  the  Court,  by  the  com- 
pany, and  its  combination  with  the  bank 
to  expedite  the  latter,  been  deprived  of 
the  fruits  of  their  prior  judgment,  and 
that  there  should  be  a  new  trial  to  obtain 
such  findings  of  fact  as  would  determine 
whether  the  bank  was  entitled,  as  against 
the  plaintiffs,  to  take  advantage  of  its 
priority  of  execution.  Per  Drake,  J.: 
1.  A  term  in  a  summons  signed  by  a  Judge 
**  in  the  meantime  let  all  proceedings  be 
stayed,"  does  not  operate  as  a  stay,  but 
only  as  an  intimation  that  upon  its  return 
a  stay  will  be  asked  for.  2.  The  registra- 
tion of  a  judgment  against  lands  is  not  a 
breach  of  an  order  staying  proceedings 
upon  it.  Edison  Gen.  Elec.  Co.  v.  The 
V  ANcouvEB  &  Westminster  Tramway 
Co.  etal.        -----       460 

[Note — Overruled  by  the  Privy  Council.  ] 

GAME  PROTECTION  ACT,  B.C.  1895. 

Sees.  15-16 — Killing  deer  out  of  season — 
Exemption  to  resident  farmer  killing  deer 
depasturing  his  fields —  Whether  resident 
agent  of  absent  farmer  xcithin  the  ejcemp- 
tion — Statutes — Construction  of,]  Defend- 
ant was  convicted  under  section  15  of  the 
Game  Protection  Act,  1895  (B.C.)  for  hav- 
ing shot  certain  deer  within  the  period 
prohibited  by  the  Act.  It  appeared  from 
the  evidence  that  the  defendant  resided 
upon  and  managed  a  certain  farm  as  the 
agent  of  the  owner,  who  was  then  absent, 
and  that  the  deer  in  question  came  upon 
and  was  depasturing  a  cultivated  field, 
part  of  the  farm,  when  the  defendant  shot 
and  killed  it.  Held,  that  the  defendant 
in  committing  the  act  was  within  the 
exemption  created  by  section  16  of  the 
Act,  providing:  **16.  Nothing  in  this 
Act  shall  be  construed  as  prohibiting  any 
resident  farmer  from  killing,  at  any  time, 
deer  that  he  finds  depasturing  within  hVs 
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GAME  PROTECTION  ACT— Cont'd. 

cultivated  fields."  Observations  on  the 
equitable  construction  of  statutes.  Reg. 
V.  Symington.     -       -       -       -       323 

INTERNATIONAL  LXW-Justification 
of  trespass  as  ojct  of  State — TerHtorial 
limitation  of— Pleading — Admission.]  In 
an  action  against  the  captain  and  owner 
of  a  steamship  for  trespass  and  false 
imprisonment  in  taking  the  plaintiff  on 
board  their  steamship  at  Honolulu  and 
conveying  him  to  Vancouver,  B.C., 
against  his  will,  the  statement  of  defence 
of  each  defendant  alleged  that  "in  receiv- 
ing the  said  plaintiff  on  board  the  said 
steamship  Warrimoo  and  conveying  him 
to  Vancouver  aforesaid  he  was  acting  as 
the  agent  for  the  Hawaiian  Government, 
being  a  responsible  Government,  and 
carrying  out  the  lawful  order  of  that  Gov- 
ernment, given  in  the  said  city  of  Hono- 
lulu and  &land  of  Oahu,  which  were  at 
that  time  under  martial  law."  The 
plaintiff  in  his  reply  admitted  the  above 
paragraph.  Drale,  J.,  at  the  trial,  non- 
suited tne  plaintiff,  on  the  ground  that 
the  scope  of  the  allegation  was  that  the 
act  of  State,  and  agency  of  the  defend- 
ants for  the  Hawaiian  Government  in 
carrying  it  out,  covered  the  conduct  com- 
plained of  outside  as  well  as  within  the 
territorial  limits  of  Hawaii,  and  that  the 
admission  was  fatal  to  the  cause  of 
action.  Held,  by  the  Full  Court,  per 
McCreight,  J.  (Davie.  C.J.,  and  Walkem, 
J.,  concurring),  overruling  Drake,  J.,  and 
granting  a  new  trial :  Tnat  the  scope  of 
the  admission  had  reference  to  the  sub- 
stantive facts  alleged  in  the  defence,  and 
not  the  extent  of  the  agency  as  alleged, 
which  was  a  matter  of  legal  deduction 
from  the  facts  not  susceptible  of  being 
concluded  by  admission.  That  the  justifi- 
cation afforaed  by  a  defence  of  agency 
for  a  responsible  Government  in  the  exe- 
cution of  an  act  of  State,  only  extends  to 
acts  done  within  the  territorial  jurisdic- 
tion of  that  State.    Cranstoun  v.  Bird 

&  HUDDART.  _         -         _         -  509 

JUDGMENT  —  Uc-aryum^n/  after  and 
varying  before  order  drawn  itp.]  Upon 
an  appeal  from  an  order  discharging  a 
defendant  from  a  ca,  sa.,  the  Court  held 
that  the  defendant  was  entitled  to  be 
discharged  on  a  point  not  taken  by  coun- 
sel, and  deliverea  a  verbal  judgment  dis- 
missing the  appeal  without  costs.  The 
next  day,  before  the  order  was  drawn  up, 
counsel  for  plaintiff  brought  authorities 
to  the  attention  of  the  Court  contrary  to 


JUDGMENT— Con(t»tt«<i. 

the  view  upon  which  the  appeal  was  dis- 
missed,  and  asked  leave  to  re-argue. 
Held,  That  it  is  the  discretion  of  the 
Court  to  vacate  an  order  before  it  is 
drawn  up.    Kimpton  v.  McKay.    -    196 

JUDGMENT  UNDER  ORDER  XIV.— 

Special  endorsement— Claim  for  interest 
until  judgment  at  certain  rate  necessitate 
ing  computation,]  Plaintiffs' claim,  as  en- 
dorsed on  the  writ  of  summons,  was  for 
a  sum  certain  for  principal  and  interest 
due  upon  a  covenant  in  a  mortgage,  and 
interest  thereon  until  judgment.  Held^ 
not  a  special  endorsement  entitling  the 
plaintiffs  to  judgment  under  Order  XIV. 
To  a  special  endorsement  for  interest  it  is 
necessary  :  1.  That  it  is  claimed  to  be  due 
by  contract  or  statute.  2.  That  a  definite 
sum  is  claimed,  as  defendant  cannot  be 
called  upon  to  take  the  risks  of  calcula- 
tion. Secus,  in  the  case  of  interest  claimed 
on  a  promissory  note.  B.C.  L.  &  I.  A. 
v.  Thain.        -----       321 


JURISDICTION Of  Divisional  Court 

— Judgpnent  appealed  from  final 
or  interlocutory.    -       -       - 
See  Divisional  Court. 

JURY  — C.5.B.C.  188S,  Cap.  31,  Sec. 
47  —  Application  of  to  Kootenay.] 
The  provisions  of  C.S.B.C.  1888,  Cap.  31, 
Sec.  47,  providing  for  trial  of  civil  cases 
before  a  jury  of  eight  are  in  force  in  the 
electoral  districts  of  Cassiar  and  Koote- 
nay.   Hogg  v.  Farreix.     -       -       534 

2. Right    to— Rides  81-330.]      Rule 

330,  providing  "causes  or  matters  referred 
to  in  Rule  81  of  these  rules  shall  be  tried 
by  a  Judge  without  a  jury"  is  impera- 
tive, and,  as  one  of  the  matters  referred 
to  in  Rule  81  is  "  the  rectification,  setting 
aside  or  cancellation  of  deeds,  or  other 
written  instruments,"  any  action  claim- 
ing such  relief  must  be  tacied  without  a 
jury,  though  the  issue  involved  might 
otherwise  1^  proper  for  trial  by  a  jury. 
Stewart  V.  Warner.        -       -       298 

JUSTICES  OF  THE  PEACE— Right  to 
amend  summary  conviction  after 
return  to  the  County  Court. 
See  SUMMABT  CoNVicnoNS  1. 


LAND 


See  Crown  Lands. 
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LAND — Continued, 

2. Land,   Registry   Act,    Sec.    35 — 

Registered  title  and  prior  unregistered 
charge — Whether  constructive  notice  of 
charge  sufficient,]  The  Registrar  regis- 
terea  a  conveyance  from  K  to  R,  as  a 
charg'e,  without  either  the  title  deeds  or 
certificate  of  title  being  produced  or 
accounted  for  by  R.  They  were,  in  fact, 
outstanding  in  the  liands  of  plaintiffs,  as 
prior  equitable  mortgagees  of  the  lands. 
Kxpress  notice  to  K  of  the  equitable 
mortgage  was  not  proved,  but  he  enquired 
of  K  for  the  title  deeds  and  certificate, 
and  they  were  not  accounted  for.  The 
action  was  for  foreclosure  of  the  equitable 
mortgage.  Held,  per  Walkem,  J. :  The 
Act  devolves  upon  the  Registrar  the  duty 
of  satisfying  himself  of  the  prima  facie 
title  of  an  applicant,  as  a  pre-requisite  to 
its  registration,  either  bv  requiring  pro- 
duction of  the  title  deeds,  or  an  affidavit 
satisfactorily  explaining  their  non-pro- 
duction, and  that  the  registration  of  R's 
conveyance  was  invalid,  as  against  the 
plaintiffs,  for  want  of  the  autnorization 
of  the  Registrar  upon  the  basis  required 
by  the  Act,  and  that,  as  an  unregistered 
ptirchaser,  he  was  not  protected  by  sec- 
tion 35  against  the  plaintiff's  prior  un- 
registered charge.  On  appeal  to  the  Full 
Court  {per-  Davie,  C.J.,  Crease,  J.,  con- 
curring, overruling  Walkem,  J.):  1.  The 
purchaser  of  a  registered  title  is  within 
the  protection  of  section  35  whether  he 
registers  his  own  conveyance  or  not.  2. 
The  principle  of  Lee  v.  Clutton,  45  L.J. 
Ch.  43,  46  L.  J.  Ch.  484  is  applicable  to  the 
British  Coliuubia  Land  Registry  Act. 
The  policy  of  the  Act  is  to  free  the  pur- 
chaser of  a  registered  title  from  the 
imputation  of  constructive  notice,  and  in 
the  absence  of  express  notice  such  a  pur- 
chaser of  lands  for  valuable  consideration 
will,  under  section  35,  have  priority  over 
a  prior  unregistered  charge,  notwith- 
standing that  he  knew  that  the  title 
deeds  were  in  the  possession  of  persons 
other  than  the  vendor,  and  abstained 
from  enquiry.  To  take  such  a  purchaser 
out  of  the  protection  of  section  35,  he 
must  be  gr^ilty  of  conduct  equivalent  to 
fraud,  and,  as  fraud  is  never  presumed,  it 
will  not  be  imputed  by  inference,  or  in  the 
absence  of  proof  of  express  notice  of  the 
facts,  the  knowledge  of  which  constitutes 
the  fraud.  Per  McCreight,  J.  (dissent- 
ing): The  Act  has  not  absolved  a  ptir- 
chaser from  the  duty  to  enquire  for  the 
title  deeds,  but  accentuates  it,  particularly 
in  regard  to  the  certificate  of  title,  and 
neglect   to  enquire    indicates  a   design, 


LAND — CotHinued. 

inconsistent  with  bana  fides,  to  avoid 
knowledge.  Constructive  notice  of  a 
prior  unregistered  charge  is  sufficient  to 
take  the  purchaser  out  of  the  protection 
of  section  35,  and,  on  the  facts,  notice 
thereof  must  be  imputed  to  the  purchaser 
and  his  title  postponed  to  such  charge. 
H.B.  Co.  V.  Kearns  &  ROWT.ING.    -    536 

LIEN — ^Whether  mechanics*  lien  for  work 
done  on  railway. 
See  Mechanics'  Lien. 

MECHANICS'  LIEN— 5toi.  B.C.  180], 
Cap,  23 —  Whether  lien  given  by  for  work 
done  on  a  railway — Whether  statute 
applicable  to  a  railway  within  the  exclu- 
sive legislative  authority  of  the  Dominion 
— Cmtflict  of  laws,]  The  Mechanics'  Lien 
Act.  1891,  B.C.  Cap.  23,  Sec.  8  :  "  Every 
mechanics'  lien  shall  absolutely  cease 
after  the  expiration  of  thirty-one  days 
after  the  work  shall  have  been  completed, 
etc.,  unless  in  the  meantime  the  person 
claiming  the  lien  shall  fyle  .  .  an  affi- 
davit .  .  stating  in  substance  (c)  the 
time  when  the  work  was  finished  or  dis- 
continued .  .  which  affidavit  shall  be 
received  and  fyled  as  a  lien  against  such 
property,  interest,  or  estate.  The  Regis- 
trar-General, District  Registrar,  and  every 
Government  agent  shall  be  supplied  with 
printed  forms  of  such  affidavits  in  blank, 
which  may  be  in  the  form  or  to  the  effect 
of  Schedule  "A"  to  this  Act,  and  which 
shall  be  supplied  to  every  person  request- 
ing the  same  and  desiring  to  fyle  a  lien." 
The  form  of  affidavit  in  Schedule  "A" 
had  the  clause:  "Tliat  the  work  was 
finished  or  discontinued  on  or  about  the 

day  of "    Per  Spinks, 

Co.  J.:  Discharging  the  lien  ;  that  an 
affidavit  stating  tne  time  when  the  work 
was  finished  as  **  on  or  about,"  etc.,  was 
insufficient.  Upon  appeal  to  the  Supreme 
Court,  the  Court  expressed  no  opinion  as 
to  the  correctness  of  the  ruling  of  the 
learned  County  Court  Judge,  but  declined 
to  maintain  his  judgment  on  that  ground. 
Per  Crease,  J.:  The  requirements  of 
the  various  sections  of  the  Dominion  Acts 
governing  the  railway  in  question  are  so 
at  variance  with  the  recognition  of 
mechanics'  liens  thereon  under  a  provin- 
cial statute,  that  it  is  impossible  for  the 
two  to  stand  together,  ana,  therefore,  the 
Dominion  legislation  must  prevail.  Per 
McCreight,  J.:  The  language  of  the 
Mechanics'  Lien  Act,  B.C.  1891,  Sec.  4,  is 
insufficient  to  confer  a  lien  upon  a  railway 
in  respect  of  work  done  thereon.     The 
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provisions  of  the  Act  as  to  the  priority  of 
mechanics'  liens  upon  the  property 
charged  being  inconsistent  with  the  pro- 
visions of  the  Dominion  Railway  Act, 
1888,  as  to  the  priority  of  mortgages  upon 
railways,  as  it  is  to  be  inferred  that  the 
Provincial  Legislatiu^e  did  not  intend  the 
Act,  and  it  is  not  to  be  construed  to  apply 
to  railways  within  the  control  of  the  Do- 
minion Parliament.  Larsen  v.  Nelson 
&  Port  Sheppard  Railway  Company, 
eicU,       -----       ~       151 

MEDICAL  ACT,  C.S.B.C.  1888,  Cap. 
81,  Sec.  41 — Liability  of  unregistered 
practitioner-** Practiaing  Medicine.'^]  De- 
fendant, with  the  object  of  making  sales 
of  medicines  professed  by  him  to  be 
specifics  for  certain  diseases,  held  public 
meetings,  invited  proposed  purchasers  to 
declare  their  symptoms,  and  publicly 
examined  them  and  applied  the  remedy. 
Held^  That  this  was  practising  medicine 
for  gain  or  hope  of  reward.  Kboina  v. 
Barnfield  (oZtoA  Sequah).      -      -      305 

MINERAL  LAWS—Right  of  entry  on 
private  property  of  free  miner  in  search 
of  minerals,]  Under  section  95  of  the 
Crown  Lands  Act,  1888,  all  lands  in  the 
province,  both  public  and  private,  are 
subject  to  the  right  of  entry  by  free 
miners  to  search  for  the  precious  metals 
subject  to  the  conditions  precedent  con- 
tained in  Placer  Mining  Act,  1801,  Cap. 
26.  Bainbridoe  v.  The  Ebquimalt  & 
Nanaimo  Railway.      -       -       -       isi 

M  UNICIP AL  L  4  W— By-law  prohibiting 
sale  of  personal  property  on  Sunday — 
W?iethernm,reasonaole.]  The  Vancouver 
Incorporation  Act  1886  (private)  as  amend- 
ed by  Stat.  B.C.  1886,  Cap.  68,  Sec.  18, 
gave  the  Municipal  Council  of  the  city 
power  to  pass  by-laws  :  *'  For  the  pre- 
vention of  sales  .  ,  of  any  .  .  per- 
sonal property  whatsoever,  except 
milk,  drugs  or  medicine  .  .  on  Sun- 
days." The  city  passed  a  by-law 
prohibiting  the  sale  on  Sundays  in  the 
city  of  any  personal  property,  with  the 
exceptions  mentioned  in  the  statute. 
Upon  appeal  by  defendant  from  a  con- 
viction under  the  by-law  for  selling  fruit 
on  a  Sunday :  Held,  1.  That  the  Provin- 
cial Legislature  having  power  to  deal 
with  the  subject,  it  was  no  objection  that 
the  provision  was  inconsistent  with  the 
Lord's  Day  Act,  29  Car.  II.  Cap.  7.  A 
by-law  cannot  be  successfully  attacked 
upon   the   ground   of    unreasonableness 
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where  its  provisions  are  in  the  terms  of 
the  enabling  statute,  for  the  objection  is 
then  to  the  unreasonableness  of  the 
statute.    Req.  v.  Petersky.      -       885 

2. Discretion  of  Corporaiion  to  re- 

fiLse  lowest  tender  for  contra  zt  workA 
Acts  within  the  discretionary  powers  ox 
a  Municipal  Council  are  not  subject  to 
judicial  control,  except  where  fraud  is 
imputed  and  shewn,  or  there  is  a  mani- 
fest invasion  of  private  rights.  Injunc- 
tion to  restrain  the  Corporation  from 
proceeding  with  a  contract  awarded  to 
other  than  the  lowest  tenderer  refused, 
and  action  dismissed.  Haggerty  t.  The 
City  of  Victoria.       _       -       -       i63 

3. Municipal  Act,  189S,  Sees.  125-1X9 

Qiixuhing  of  by-laws — Time  for  moving — 
Words  ** after  the  pcustngr."]  Held,  by 
the  Pull  Court  (Davie,  C.J.,  McCreight 
and  Drake,  JJ.,  overruling  Walkem,  J.), 
That  an  application  to  quash  a  by-law 
made  within  one  month  &om  the  date  of 
its  publication  in  the  British  Columbia 
Gazette,  though  more  than  one  month 
from  the  date  of  its  passing  the  Council, 
was  "  within  one  month  of  the  passing  of 
the  by-law,"  according  to  the  true  inter- 
pretation of  the  language  of  section  128 
of  the  Municipal  Act,  18^  coupled 
with  sections  122,  125  and  126.  Kaite 
V.  Kaslo.     -----       486 

4. Power  to  past  bf^'law  fixing  license 

fees — By-law  delegating  power  to  Council — 
Ultra  vires — License  **  to  be  fixed  '* —  Uncer- 
tainty.] The  Vancouver  Incorporation 
Act,  1886,  Sec.  142.  Sub-sec.  71,  as 
amended  by  the  Vancouver  Incorpora- 
tion Amendment  Act,  1889,  Sec.  33,  em- 
powered the  Council  to  pass  by-laws :  (a) 
"  For  licensing,  regulating  ana  governing^ 
hawkers,  etc.,  of  any  gocas  for  sale,  etc., 
and  for  fixing  the  sum  to  be  paid  for  a 
license  for  exercising  such  calling  within 
the  city,  and  the  time  the  license  shall  be 
in  force."  **  (b)  Provided  always  that  no 
such  license  shall  be  required  for  hawk- 
ing or  peddling  any  goods,  etc.,  the 
growth,  produce  or  manufacture  of  this 
Province/'  By-law  202,  of  the  City  of 
Vancouver,  purporting  to  have  been 
passed  under  the  powers  conferred  by 
sub-section  71  (a)  supra,  provided :  '*  No 
sale  of  vegetables,  etc.,  snail  be  made  in 
the  city  by  any  dealer,  huckster,  etc,, 
unless  at  a  permanent  place  of  business 
for  the  sale  of  the  said  articles,  before  the 
hour  of  nine  o'clock  in  the  forenoon  of 
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each  day  of  the  week,  excepting  Satur- 
days, and  then  not  before  four  o  clock  in 
the  afternoon,  except  at  the  market- 
place ;  and  no  such  dealer,  huckster,  etc., 
shall  sell  or  offer  for  sale  any  of  the 
before-mentioned  goods  at  any  place 
other  than  the  market  or  from  a  recog- 
nized store  without  first  having  paid  the 
market  fees  payable  by  him  or  ner,  the 
amount  of  whicn  fees  and  where  payable 
may  from  time  to  time  be  fixed  and  regu- 
lated by  resolution  of  the  Council."  The 
defendant  was  convicted  of  offering  vege- 
tables, which  appeared  to  have  been 
grown  in  the  Province,  for  sale  between 
the  houi-s  of  seven  and  eight  o'clock,  a.m. 
Held,  per  Drake,  J.,  on  appeal,  quashing 
the  conviction  :  (1)  That  the  power  to 
fix  the  license  fee  by  by-law  did  not 
authorize  a  by-law  relegating  it  to  the 
Council  to  fix  the  fees  by  resolution.  (2) 
That  the  imposition  of  a  fee,  in  effect  a 
license  fee,  **to  be  fixed,"  etc.,  was  bail 
for  luicertainty.  (3)  That  the  partial  pro- 
hibition and  regulation  by  the  by-law  as 
to  sales  by  hawxers  in  effect  involved  the 
imposition  of  a  license  tax  upon  them  in 
the  exercise  of  the  calling,  and  that  the 
case  of  the  defendant  as  hawker  of  vege- 
tables grown  in  the  Province  was  within 
the  exception  provided  by  sub-section  (b). 
(4)  A  by-law  may  be  good  in  part  and  bad 
in  part,  but  the  part  that  is  good  must  be 
clearly  distinguished  from  the  part  that 
is  bad,  so  that  if  the  invalid  portion  is 
eliminated  there  will  still  remain  a  per- 
fect and  complete  by-law  capable  of  being 
enforced.    Rro.  v.  Jim  Sing.      -       338 

5.  Vancouver     Incorporation    Act  — 

Money  bylaws — Sia'utory  recitaU  imperative 
— Municipal  Act,  Sec.  113,  Sub-sec.  ^h-Svi)'' 
mission  to  electors — *  *  On  which  the  voters* 
lists  are  based'* — Vancouvrr  Incorporation 
Act,  1886,  Sec.  127^Confl%ct  between  general 
Municipal  and  special  Act.]  By  the  (gen- 
eral) Municipal  Act,  1802,  Sec.  113,  Sub- 
sec.  4,  by-laws  for  contracting  debts  not 
required,  for  ordinary  expenditure,  and 
not  payable  ^athiu  the  same  municipal 
year,  "shall  recite  (2)  The  total  amount 
required  by  this  Act  to  be  raised  annually 
by  special  rate  for  paying  the  new  debt 
and  interest ;  and  (4)  The  annual  special 
rate  in  the  dollar  for  paying  the  interest 
and  creating  an  equal  yearly  sinking  fund 
for  paying  the  principal  of  the  new  debt." 
By  section  4  of  the  same  Act,  **  This  Act 
shall  be  construed  as  applying  to  the 
Cities  of  New  Westminster  and  Vancou- 
ver only  so  far  as  is  is  not  repagnant  to  or 
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inconsistent  with  their  Acts  of  Incorpora- 
tion." By  the  Vancouver  Incorporation 
Act  (private)  1886,  Cap.  32,  Sec.  128,  as 
amended  by  Cap.  62  of  1802,  section  5, 
each  of  such  by-laws  **  (1)  shall  name  a 
day  in  the  financial  year  in  which  the 
same  is  passed,  when  the  by-law  shall 
take  effect,"  and  •*  (3)  the  amount  of  the 
debt  which  such  new  by-law  is  intended  to 
create,  and,  in  some  brief  and  general 
terms,  the  obiect  for  which  it  is  to  be 
created."  Held,  by  the  Divisional  Court 
(Begbie,  C.J.,  Crease  and  Walkem,  JJ., 
overruling  the  judgment  of  McCreight, 
J.,  ante  page  219):  (1)  That  the  provisions 
of  section  113  of  the  (general)  Municipal 
Act,  supra,  are  not  repugnant  to  or  incon- 
sistent with  the  provisions  of  section  128 
of  the  Vancouver  Incorporation  Act, 
8uj}ra,  and  that  By-law  159  of  Vancouver 
is  invalid  for  non-compliance  with  section 
113.  (2)  That  section  127  of  the  Vancou- 
ver Incorporation  Act,  1886,  providing 
that  "the  right  of  voting  on  by-laws 
requiring  the  assent  of  the  electors  shall 
belong  to  .  .  persons  .  .  rated,  ete., 
on  the  revised  assessment  roll  on  which  the 
voters'  lists  of  the  city  are  based, "confers 
the  right  to  vote  only  upon  persons  on 
the  revised  assessment  roll  upon  whicli 
the  existing  voters'  lists  are  based,  and 
the  description  is  not  satisfied  by  persons 
upon  the  last  revised  assessment  roll, 
upon  the  basis  of  which  the  voters'  lists 
for  the  current  year  have  not  yet  been 
made  up.  Re  Bell-Irving  and  City  of 
Vancouver.        -       -       -       -       300 

6.  Vancouver  Incorporation  Act — Stat- 
utes— Construction  of— Conflict  between  special 
and  general  Acts.]  An  amendment  to  the 
special  Act  of  the  City  of  Vancouver 
required  a  three-fifths  majority  of  votes 
to  pass  a  certain  class  of  by-laws  requir- 
ing submission  to  the  electors.  An 
amendment  to  the  (general)  Municipal 
Act  passed  on  the  same  day  authorized 
such  by-laws  to  be  passed  by  a  majority 
only  of  the  electors,  and  gave  the  same 
power  to  the  Cities  of  Vancouver  and 
New  Westminster,  notwithstanding  any- 
thing in  the  special  Acts  relating  to  said 
cities  inconsistent  with  or  repugnant 
thereto.  Upon  a  rule  ni^i  to  c^uash  such 
a  by-law  upon  the  ground  that  it  received 
the  assent  of  a  majority  only  of  the 
electors :  Held,  by  the  Divisional  Court 
(McCreight  and  Walkem,  JJ.,  overruling 
Drake,  J.) :  Wherever  there  is  a  particu- 
lar enactment  and  also  a  general  enact- 
ment, and  the  latter,   taken  in  its  most 
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comprehensive  sense,  would  overrule  the 
former,  the  particular  enactment  must  be 
operative  to  the  exclusion  of  the  other. 
BaiI/EY  v.  Vancouver.       -       -       433 

NEW  TRI  AI^-Faihire  of  jury  to  return 
direct  answer  to  question — 
Whether  sufficient  ground  for. 
McMillan  v.  Western  Dredg- 
ing Co.      -       -       -       -       122 

2. Misdirection — Objection  not  taken  at 

trial]  Notwithstanding  the  rule  that 
objections  going  to  misdirection  not 
taken  at  the  trial  are  not  open,  on  appeal 
the  Cowct  may  mero  nwtu  suo  consider  the 
question  of  whether  there  was  miscar- 
riage of  justice  arising  from  misdirection 
and  direct  a  new  trial.  British  Colum- 
bia Iron  Works  Co,  v.  Buse,  et  al.    419 

NOTICE— 0/  assignment  of  chose  in  action 
—Constructive  through  Solicitor.]  Per  Mc- 
Creight,  J.:  That  upon  the  evidence,  the 
defendant,  having  had  actual  notice  of 
the  existence  of  the  deed  to  the  plaintiff, 
had  constructive  notice  of  its  terms.  (2) 
That  the  fact  that  the  Solicitor  whom  she 
employed  to  draw  the  assignment  to  her 
also  drew  the  deed  to  the  plaintiff,  fixed 
the  defendant  with  constructive  notice  of 
such  deed  through  the  knowledge  of  the 
Solicitor,  though  acquired  in  a  different 
and  previous  transaction.  Clark  v.  Ken- 
dall.   ------       503 

ORDER — Varying  after  pronoimced  hut 
before  drawn  up.  -        -       - 
See  Practice  8. 

PARTIES— Right  of  defendant  to  add 
joint  tort  feasors  as  co-defendants 
— Third  party  practice — Order  X. 
and  Order  XVII.  of  County  Court 
Holmes  v.  The  Corporation 
of  Victoria.  -       -       -       567 

2,  Want  of— No  objection  to  the  appli- 
cation—Practice —  Rule  70S  —  Examination 
for  discovery— Scope  of.]  ^^^Id,  hy  the 
Divisional  Court  (Crease,  McCreight  and 
Drake,  JJ.,  overruling  Walkem.  J.) :  That 
it  is  not  a  valid  objection  to  an  applica- 
tion for  an  order  to  examine  a  party 
under  Rule  703  and  for  discovery  upon 
oath  of  documents  in  his  custody,  that 
other  parties  who  might  be  affected  by 
the  discovery  ought  to  be  parties  to  the 
action.  Parties  are  entitled  upon  an  ex- 
amination for  discovery  to  examine  as 
fully  as  they  could  do  in  Court.  Beaven, 
et  al  v.  Fell  and  Worlock.        -       334 


PARTNERSfllP  —  Evidence  —  Admi$9i- 
hility.]  To  estiiblish  a  partnership,  the 
statements  of  one  of  the  alleged  pawners 
is  not  admissible  against  the  other. 
British  Columbia  Iron  Works  Co.  v. 
Bu&KetaU     -----       419 

2. Whether  company  has  power  to  con- 
tract unth  an  individual  —  Rescission  for 
non-performance  of  stipydations  —  Whether 
appropriate  remedy  ]  The  defendant  Com- 
pany, having  power  by  its  memorandum 
of  association,  inter  alia,  to  carry  on  and 
enter  into  contracts  for  the  purposes  of 
the  business  of  bookbinders,  entered  into 
an  agreement  with  the  plaintiff  whereby 
it  purchased  and  amalgamated  his  book- 
bindery  business  with  its  own,  the  joint 
concern  to  be  carried  on  and  profits  and 
losses  to  be  divided  between  the  plaintiff 
and  the  Company  in  certain  proportions, 
the  plaintiff  to  be  manager  and  foreman 
at  a  salary.  The  Company  not  having 
paid  plaintiff  the  purchase  money,  as 
agreed,  refused  to  fiirnish  proper  accounts 
or  other^vise  perform  the  stipulations  of 
the  agreement.  In  an  action  for  a  rescis- 
sion of  the  agreement,  an  account,  pay- 
ment and  a  receiver.  Held,  per  Crease, 
J.:  That  the  agreement  in  question 
constituted  a  partnership ;  that  the 
remedy  by  rescission  was  inapplicable,  as 
it  was  contracted  in  good  faith,  and  busi- 
ness carried  on  under  it;  but  that  a 
dissolution  should  be  ordered,  with 
accounts  and  a  receiver.  On  appeal  to 
the  Full  Court:  Held,  per  McCreight, 
J.  (Walkem,  J.,  concurring):  That  the 
order  for  accounts  and  a  receiver  should 
be  aflftrmed,  but  the  contract  rescinded 
instead  of  ordering  a  dissolution.  Qusere, 
Whether  the  agreement  constituted  a 
partnership  or  not.  Per  Drake,  J.  (dis- 
senting): That  an  incorporated  Company 
has  no  power  to  enter  into  a  partnership 
with  an  individual,  and  that  neither  such 
an  agreement  nor  any  of  its  incidents 
could  be  enforced  against  it.  Roedde  v. 
The  News  -  Advertiser  Publishing 
Company.        -----        7 

PETITION   OF    RIGHT— No  counter- 
claim to  - 
See  Execution  5. 

PLEADING— ^dmi»«ton.]  In  an  action 
against  the  captain  and  owner  of  a  steam- 
ship for  trespass  and  false  imprisonment 
in  taking  the  jplaintiflf  on  board  their 
steamship  at  Honolulu  and  conveying 
him  to  Vancouver,  B.C.,  against  his  will^ 
the  statements  of  defence  of  each  defend' 
ant  alleged  that  **  in  receiving  the  said* 
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plaintiff  on  board  the  said  steamship 
Warimoo  and  conveying  him  to  Vancou- 
ver aforesaid  he  was  acting  as  the  agent 
of  the  Hawaiian  Government,  being  a 
responsible  Government,  and  carrying 
out  the  lawful  order  of  that  Government, 

f:iven  in  the  said  City  of  Honolulu  and 
sland  of  Oahu,  which  were  at  that  time 
under  martial  law."  The  plaintiff  in  his 
replv  admitted  the  above  paragraph. 
Drake,  J.,  at  the  trial,  non -suited  the 
plaintiff  on  the  ground  that  the  scope  of 
the  allegation  was  that  the  act  of  State, 
and  a^^ency  of  the  defendants  for  the 
Hawaiian  Government  in  carrying  it  out 
covered  the  conduct  complained  of  out- 
side as  well  as  within  the  territorial 
limits  of  Hawaii,  and  that  the  acbiiission 
was  fatal  to  the  cause  of  action.  Held, 
by  the  Full  Court,  per  McCreight,  J. 
(Davie,  C.J.,  and  Walkem,  J.,  concur- 
ring), overruling  Drake,  J.,  and  granting 
a  new  trial:  That  the  scope  of  the  ad- 
mission had  reference  to  the  substantive 
facts  alleged  in  the  defence  and  not  the 
extent  of  the  agency,  as  alleged,  which 
was  a  matter  of  legal  deduction  from  the 
facts  not  susceptible  of  being  concluded 
by  admission.  Cranstoun  v.  Bird  and 
HUDDART.     -----        569 

2.  Counter-claim — There  cannot  he  a 

counter-claim  to  a  petition  of  right.]  Spiers 
V.  The  Queen.    -       -       -       -       388 

3.  Discovery^Rule    178.]     When  it 

appears  from  the  statement  of  claim  that 
the  defendant  has,  on  the  circumstances 
alleged,  the  means  of  knowing  the  details 
of  tne  matters  charged  and  the  plaintiff 
has  not,  general  allegations  are  not 
embarrassing,  and  the  defendant  is  not 
entitled  to  particulars  until  after  he  has 
given  discovery.  A  plaintiff  mav  in  his 
statement  of  claim  deduce  from  the  facts 
alleged  and  set  up,  alternative  causes  of 
action.  Allegations  that,  et<?.,  "  as  far  as 
the  plaintiffs  can  discover,"  in  such  a 
statement  of  claim  are  not  embarrassing. 
Garesche  v.  Garesche.       -      -      444 

4.  Estoppel — Particularity    required — 

Practice — Discovery — Rule  158.  ]  Defendants 
in  answer  to  an  action  for  trespiiss  to  land 
by  erecting  a  building  thereon,  set  up  in 
their  statement  of  defence  that  the  erec- 
tion was  upon  land  on  defendants'  side  of 
boundaries,  fixed  by  agreement  between 
the  parties,  and  also  that  the  plaintiff 
was  estopped  by  his  conduct  ana  repre- 
sentations from  denying  that  the  bound- 
aries were  as  claimed  by  the  defendants. 
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Held,  by  the  Divisional  Com*t  (Davie, 
C.J.,  and  Drake,  J.):  That  the  specific 
acts  and  conduct  causing  the  alleged 
belief  relied  on  as  an  estoppel  must  be 
pleaded,  and  that  particulars  under  the 

feneral  allegation  were  properly  ordered, 
he  mere  fact  that  particulars  will  neces- 
sarily disclose  the  names  of  witnesses  is 
no  objection  if  the  party  is  otherwise 
entitled  to  them.  Guichon  v.  The 
Fishermen's  Cannery  Co.      -     -    516 

VKXCTXCE— Appeal— Notice  of—SeUing 
out  grounds.]  On  an  appeal  to  the  Divis- 
ional Court  from  a  judgment  dismissing 
the  action  upon  an  objection  duly  set 
out  to  the  sufficiency  of  a  plea  in  bar  to 
the  action,  the  grounds  of  appeal  were 
not  set  out  in  the  notice  of  appeal.  Held, 
(per  Davie,  C.J.,  Crease  and  McCreight, 
J  J.):  That  as  the  point  of  law  for  argu- 
ment on  the  appeal  fully  appeared  on  the 
face  of  the  objection  in  point  of  law 
raised  on  the  pleadings,  it  was  not  neces- 
sary to  set  it  forth  in  the  notice  of  appeal. 
Robert  Ward  &  Co.  v.  John  Clark, 
at  p.  73. 

2. — Confession  of  judgment,]  Held  by  the 
Full  Court,  Davie,  Cf.  J.,  and  McCreight,  J. 
(Drake,  J.,  concurring),  overruling 
Crease,  J.,  that  a  written  consent  to  an 
order  upon  summons  for  judgment  is  a 
confession  of  judgment  within  C.S.B.C., 
1888,  Cap.  51,  Sec.  1.  Edison  General. 
Electric  Co.  v.  The  Vancouver  & 
Westminster  Tramway  Co.  and  the 
Bank  op  British  Columbia.      -       460 


;^. 


Cross-examination    on   affidavit  — 


Right  of  deponent  to  expenses  of  attendance.] 
On  an  interlocutory  application  to  change 
venue,  defendant  fyled  his  own  affidavit 
in  support  of  the  application,  and  on 
being  served  with  an  oi-der  and  appoint- 
ment for  his  cross-examination  on  such 
affidavit,  attended  for  such  cross-exam- 
ination, but  refused  to  be  sworn  or  an- 
swer until  paid  his  expenses  of  attend- 
ance. Held,  on  appeal  to  the  Divisional 
Court  (Davie,  C.J.,  and  McCreight,  J., 
overruling  Crease,  J.) :  That  he  was  not 
entitled  to  conduct  money ;  following 
Mansel  v.  Clayiric'irde,  54  L.J.,  Ch,  982. 
Emerson  v.  Irving.      -       -       -       56 

4. Discovery — When    facts    alleged 

in  a  statement  of  claim  are  within  the 
knowledge  of  defendant,  and  not  of 
plaintiff,  defendant  is  not  entitled  to  par- 
ticulars before  he  has  given  discovery. 
Garesche  v.  Garesche.    -       -       444 
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PRACTICE— Cotamwecr. 

5.  — Disminal  of  CLCtion  for  foani  oj  prose' 
cution — Action  partly  tried — Rules  S40,  S60, 
S5S.]  Supreme  Court  Rule  340,  providing 
that  **  if  the  plaintiff  does  not  within  six 
weeks  after  the  close  of  the  pleadings,  or 
within  such  extended  time  as  the  Coui*t 
or  a  Judge  may  allow,  give  notice  of  trial, 
the  defendant  may,  before  notice  of  trial 
given  by  the  plaintiff,  give  notice  of  trial, 
or  apply  to  the  Court  or  a  Judge  to  dis- 
miss the  action  for  want  of  prosecution  " 
does  not  apply  where  the  trial  of  the 
action  has  l^en  paHly  proceeded  with 
and  adjourned. 

On  appeal  from  an  order  dismissing  the 
action  for  want  of  prosecution  :  Held,  by 
the  Divisional  Court  (Crease  and  Mc- 
Creight,  JJ.),  allowing  the  appeal  and 
reversing  the  order  of  Drake,  J.,  that 
the  proper  mode  for  a  defendant  to  get 
rid  of  the  action  in  such  case  was  to  set 
it  down  for  trial,  and  if  the  plaintiff  did 
not  appear,  to  ask  for  judgment  dis- 
missing the  action,  under  Supreme  Court 
Rule  353.    Bobcowitz  v.  Warren.      88 

6.  Ex  parte  order —  Whether  appealable 

without  motion  to  rescind — Rule  677,]  The 
Divisional  Court  will  not  entertain  an 
appeal  from  an  ex  parte  order  made  by  a 
Judge.  The  proper  practice  is,  in  the 
first  instance,  to  move  before  the  Judge 
making  such  an  order  to  rescind  same. 
Hudson's  Bay  Co.  v.  Hazlett.  -       351 

7. Ex  parte  order — Whether  order  is  ex 

parte  when  viade  on  summons  ai.d  no  attend- 
ance contra.  Denny  v.  Sayward    -    212 

8. Judgment  in  default  of  defence — 

Specially  endorsed  wri' — Demand  for  state- 
ment of  claim— Rules  73,  ISS(c),  24S— Costs,] 
The  claim  endorsed  on  the  writ  of  sum- 
mons was  for  a  liquidated  amount,  but 
did  not  give  the  dates  and  items  of 
credits.  The  defendant  entered  an  appear- 
ance upon  which  was  a  note  demandmg  a 
statement  of  claim,  but  did  not  serve  on 
the  plaintiff  such  demand  as  provided  by 
S.C.  Rule  182.  The  plaintiff  signed  judg- 
ment in  default  of  a  defence.  Upon 
application  to  set  aside  the  judgement: 
Htld,  per  Drake,  J.,  granting  the  applica- 
tion, that  the  writ  was  not  specially 
endorsed,  as  not  shewing  dates  and  items 
of  goods  sold  or  credits.  On  appeal  to  the 
Divisional  Court  (Crease  and  McCreight, 
JJ.):  Held,  reversing  Drake,  J.,  and 
allowing  the  appeal :  That  to  obtain 
judgment  in  default  of  defence  it  is  not 
necessary   that   the   writ    of    summons 


PRACTICE— Conttn«fd. 

should  be  specially  endorsed.  SemhU,  An 
endorsement  on  a  writ  of  summons  claim- 
ing balance  due  on  a  promissory  note 
giving  particulars  of  the  note  but  not  of 
the  credits,  is  a  good  special  endorsement. 
Ma  BON  V.  Nason.        -        -       -        172 

9.  Judgment — Re-araument  and  vary- 
ing before  order  drawn  up.]  On  an  appeal 
to  the  Divisional  Court  from  an  order 
discharging  defendant  from  arrest  under 
a  writ  of  ca,  «<i.,  the  Court  (Crease, 
Walkem  and  Drake,  JJ.),  while  disagree- 
ing with  the  grounds  upon  which  the 
deiendant  had  been  discharged  :  Held  that 
he  was  entitled  to  be  discharged  upon  a 
point  not  taken  by  coimsel,  and  delivered 
a  verbal  judgment  dismissing  the  appeal 
without  costs.  The  next  day,  before  the 
order  was  drawn  up,  counsel  for  plaintiff 
brought  authorities  to  the  attention  of 
the  Court  contrary  to  the  view  upon 
which  the  appeal  was  dismissed*  and 
asked  leave  to  re-argue.  Held,  That  it  is 
in  the  discretion  of  the  Court  to  vacate  an 
order  before  it  is  drawn  up.  Kimpton  v. 
McKay.        -        -       -       -       -       196 

10. Mode  of  proceeding  where  defend^ 

ant's     solicitor     removed      pendente     lite,] 
Defendant  appeared  to  the  action  by  D., 
a  solicitor,  and  then  went  to  reside  out- 
side the  jurisdiction.     D.  being  elevated 
to    the    bench,    plaintiff   afterwards  ob- 
tained a  sunmions  for   judgment  under 
Order  XIV.,  and  served  it  upon  H.  (of  the 
firm  of  H.  &  L.D.),  the  former  partner  of 
D.    H.  refused  to  accept  or  acknowledge 
the  service.     The  plaintiff  left  the  sum- 
mons at  the  office  of  H.,  who  returned  it. 
Drake,  J.,  upon  the  return  day  men- 
tioned in  the  summons,  treated  the  above 
as    good   service    thereof,    and,    no   one 
appearing   for  the  defendant,  made  an 
order  giving  the  plaintiff  leave  to  sign 
judgment  for  the  amount  claimed.    The 
defendant  appointed  KD.,  partner  of  H., 
solicitor   ad    hoc,    and   appealed   to   the 
Divisional  Court  from  the  order.     Held, 
per  McCreight,  J.   (Walkem  J.,   concur- 
ring):    That  the  proper  method  of  bring- 
ing the  defendant  before  the  Court  on  the 
summons  for  judgment  was  by  subpoena 
to  name  a  solicitor,  which  subpcena  could 
be   substitutionally  served,    ttiough  the 
defendant  had  gone  abroad  since  the  ser- 
vice of  the  writ  of  summons,  and  that  the 
judgment  was  a  nullity.     [Fry  v.  Moore^ 
23   Q.B.D.    (CA.)    396,    and    Wilding    v. 
Bean,    1891,     Q.B.    100,     distinguished.] 
Denny  v.  Sayward.    -       -       -       212 
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11.  Objection  to  status  of  appeal  for 

want  of  solicitor  bringing  same — Waiver.] 
Held,  per  McCreight,  J.  ( Walkem,  J.  con- 
curring), overruling  an  objection  that  the 
defendant,  whose  solicitor  had  been 
elevated  to  the  bench,  had  no  status  on 
the  appeal  for  want  of  notice  to  plaintiffs 
of  appointment  of  a  new  solicitor  to 
bring  the  appeal ;  that  the  plaintiffs,  by 
serving  D.  wifh  the  original  summons  for 
judgment,  and,  as  it  appeared  they  had 
done,  writing  H.  &  L.D.  for  the  grounds 
of  appeal,  nad  waived  the  objection. 
Denny  v.  Sayward.    -       -       -       212 


'  12.  Originating  Summons — Rule  59 1,  Sub- 
sees.  (c)(d)  Multiplicity  of  Actions — Trust- 
ees —  Costs.]  Trustees  having  received 
monies  under  a  decree  in  one  of  several 
actions  relating  to  the  same  subject- 
matter  to  which  they  were  parties,  an 
originating  summons  was  obtained  by 
other  parties  to  the  same  actions  calling 
upon  the  trustees  for  an  account  not 
directed  by  the  decree  in  question,  and  to 

gay  into  Court.  Held,  by  the  Divisional 
iourt  (McCreight,  Walkem  and  Drake, 
JJ.)  affirming  an  order  of  Crease,  J., 
directing  the  trustees  to  account  and  per- 
sonally to  pay  the  costs  of  the  motion : 
That  the  proceedings  by  originating  sum- 
mons was  wari'anted  by  Rule  591,  Sub- 
sees,  (c)  (d),  and  an  objection  that  the 
motion  should  have  been  made  in  one  of 
the  pending  actions  overruled.  Bosco- 
wiTZ  V.  Bblyea.  -       -       -       -       527 

13.  Res    judicata  —  Appeal.]      The 

Divisional  Court  is  not  concluded  by  a 
prior  judgment  of  that  Com  t  given  upon 
an  interlocutory  appeal  in  the  same  case. 
An  action  in  the  Supreme  Court  can 
only  be  finally  determined  in  the  last 
resort  in  this  Province  by  a  decision 
of  the  highest  Court  of  final  resort 
therein,  namely,  the  Full  Court,  from 
w^hich  an  appeal  lies,  as  of  right  to  the 
Supreme  Court  of  Canada.  Edison  Gen- 
eral. Electric  Co.  v.  Edmonds,  et  dL 

[354 

14.  Right  of  defendant  to  add  joint 

tort  feasors  as  co-defendants — Third  party 
practice — Orders  X.  and  XVII.,  Rule  IS,  of 
County  Court — Municipal  Act  Amendment 
Act,  189S,  Sec.  22,  Suh-sec,  108f.]  A  de- 
fendant in  an  action  of  tort  has  no  right 
to  an  order  to  add  other  parties  as  co- 
defendants  upon  the  ground  that  they 
are  also  responsible  to  tne  plaintiff.  Such 


PRACTICE— Continufd. 

persons  might  be  added  as  third  parties 
under  Sec.  22,  Sub-sec.  108/.  of  the  Muni- 
cipal Act  Amendment  Act,  supra. 
Holmes  v.  Victoria.  -       -       -       567 

15.  Right   to   Jury— Rules   81,    SSO.] 

Rule  330,  tjroviding  "causes  or  mattei^s 
referred  to  in  Rule  81  of  these  rules  shall 
be  tried  by  a  Judge  without  a  jury,"  is 
imperative,  and,  as  one  of  the  matters 
referred  to  in  Riile  81  is  **  the  rectification, 
setting  aside  or  cancellation  of  deeds  or 
other  written  instnmients,"  any  action 
claiming  such  relief  must  be  tried  with- 
out a  jury,  though  the  issues  involved 
might  otherwise  be  proper  for  trial  by  a 
jury.    Stewart  v.  Warner.         -    298 

16. — Rule  JOS—Examination  for  discovery 
— Scope  of-^Want  of  parties  no  objection  to 
the  application.]  Held,  by  the  Divisional 
Court  (Crease,  McCreight  and  Drake,  JJ.) 
overruling  Walkem,  J.:  That  it  is  not  a 
valid  objection  to  an  application  for  an 
order  to  examine  a  party  under  Rule  703 
and  for  discovery  upon  oath  of  documents 
in  his  custody,  that  other  parties,  who 
might  be  affected  by  the  discovery  ought 
to  be  parties  to  the  action.  Parties  are 
entitled  upon  an  examination  for  dis- 
covery to  examine  as  fully  as  they  could 
do  in  Court.  Beaven  v.  Fell  &  WoR- 
LOCK.     ------       334 

17.  Rules  128,  1S3— Third  parly- 
Right  to  bring  in  a  fourth — When  exercisable 
— DefendonU]  A  third  party  notice  under 
Rule  128  can  issue  only  at  the  instance  of 
a  defendant,  and  a  person  brought  in  by 
such  notice  as  liable  to  indemnify  the 
defendant  and  who  contests  such  liability 
is  not  a  defendant  within  the  meaning  of 
the  rule,  and  cannot  issue  a  notice  bring- 
ing in  and  claiming  indemnity  over 
against  a  fourth  party.      Semble,    A  third 

garty  who  has  obtained  an  order  under 
[.ule  133,  admitting  him  to  defend  the 
action  as  against  the  plaintiff,  is  a  defend- 
ant within  the  meaning  of  the  rule. 
Northern  Counties  Investment  Trust 
V.  Ross;  McFiE  (third  party).    -    -    253 

18. Security  for  costs  on  appeal — Rule 

684.]  Upon  an  appeal  to  the  Divisional  or 
Full  Court  the  respondent  is  by  Rule  684 
entitled  as  of  right,  and  without  shewing 
special  circumstances,  to  an  order  for  the 
appellant  to  give  security  for  the  costs  of 
the  appeal.    Ward  v.  Clark,  ei  al    501 
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19.  Special   endorsement  —  Claim  for 

interest  till  judgment  at  certain  rate,  necessi- 
tating computation,        -       -       -        - 

See    Judgment  under  Order 

XIV. 

20. Staying  proceedings,]  Per  Dra.ke, 

J.:  A  term  in  a  chamber  summons,  "  In 
the  meantime  let  all  proceedings  be 
stayed "  does  not  operate  as  a  stay,  but 
only  as  an  intimation  that  upon  its  return 
a  stay  will  be  asked  for.  (2)  The  regis- 
tration of  a  judgment  against  lands  is  not 
a  breach  of  an  order  staying  proceedings 
upon  it.  The  Edison  General  Electric 
Co.  V.  Vancouver  &  New  Westmin- 
ster Tkam  Co.  and  the  Bank  op  Brit- 
ish Columbia.     -       -       -       -       460 

21.  Time — Order  extending  after  lapse 

of  time  limiUd,]  The  Mineral  Act  (1801) 
Amendment  Act,  1892,  Sec.  14,  Sub.- 
sec.  2,  provides  **An  adverse  claimant 
shall,  within  thirty  days  after  fyling  his 
claim  (unless  such  time  shall  be  extended 
by  special  order  of  the  Court  upon  cause 
being  shewn)  commence  proceedings  in  a 
Court  of  competent  jurisdiction  to  de- 
termine the  right,"  etc.  Hfld,  That  the 
Court  had  jurisdiction  to  extend  the  time 
limited  as  well  after  as  before  the  lapse  of 
the  thirty  days.  Re  Good  Friday, 
Timber,  Indiana,  Old  Kentuck  and 
Good  Hope  Mineral  Claims.    -       496 

22. Writ  of  execution  —  Necessity  for 

prmcipefor — RuUs  4^3-67,  960.]  Per  Davie, 
C.J.:  Kule  463  providing  "No  writ  of 
execution  shall  be  issued  without  the 
party  issuing  it,  or  his  Solicitor,  fyling  a 
praBcipe  for  that  purpose  "  is  imperative, 
and  plaintiff  was  not  absolved  from  com- 
pliance by  tendering  a  prcecipe  for  a  writ 
of  ca,  sa,  to  the  officer  of  the  Court,  and 
accepting  his  statement  that  it  was  not 
necessary.  Upon  appeal  to  the  Divisional 
Court  (Crease,  Walkem  and  Drake,  JJ.) : 
Held,  overruling  Davie,  C.J.,  that  the 
non-fyling  of  the  prxcipe  for  the  ca,  sa, 
was  an  omission  attributable  to  the  act  of 
the  officer  of  the  Court,  and  should  be 
relieved  against  under  Supreme  Court 
Rule  050,  and  the  appeal  from  order  dis- 
charging defendant  allowed  with  costs. 
Kimpton  v.  McKay.    -       -       -       196 


23. 


Writ  of  summora — Copy   served 


not  shewing  original  to  he  under  seal  of 
Court,]  The  seal  of  the  Court  affixed  to  a 
writ  of  summons  is  not  a  part  of  the  writ 
itself,  but  merely  authenticates  it.    The 
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copy  of  the  writ  of  summons  served  on 
the  defendant  did  not  indicate  that  the 
original  was  sealed.  Upon  motion  to  set 
aside  the  service  thereor :  Held,  dismiss- 
ing the  motion,  that  the  writ  was 
properly  served.  Canada  Settlers' 
Loan  Co.  v.  Steinburoer.     -      -     353 

PRECIOUS  METALS  —  Whether  pass 
under  grant  of  all  minerals  and  substances 
whatsoever — 47  Vic,  B,C,  Cap,  14 f  section  S,] 
A  statutory  grant  of  lands,  "including 
all  coal,  coal  oil,  ores,  stones,  clay, 
marble,  slate  mines,  minerals  and  sub- 
stances whatsoever,  thereupon,  therein, 
thereunder,"  does  not  include  the 
precious  metals.  Bainbridge  v.  E.  & 
N.  Ry.         -----        181 

PRESSURE— C.S.B.C.  1888,  Cap.  51.  - 
See    Fraudulent   Preference 
Act,  1. 

2    C,S,B,C,  1888,  Cap,  61.  Sec.  1.  - 

See  Fraudulent  preference,  2. 


PRIVITY        ----- 

See  Contract,  2. 

PUBLIC  COMPA'SY— Winding- Up  Act 
(Can,) — Right  of  liquidiUor  to  take  over 
securities  at  creditor's  valuation — Whether 
creditor  entitled  to  unthdraw  original  valua- 
tion.] A  creditor  having  valued  his 
security  against  a  company  upon  a  wind- 
ing up  cannot  withdraw  sucn  valuation 
and  enforce  the  securitjr,  but  the  liqui- 
dator is  entitled  to  obtain  an  assignment 
and  delivery  thereof  to  himself  at  that 
valuation.  Under  section  62  of  the 
Winding-Up  Act  (Can.)  it  is  compulsory 
on  the  creditor  to  value  his  security, 
leaving  it  to  the  liquidator  to  take  it,  or 
allow  the  creditor  to  keep  it  at  that 
valuation.    In  re  B.C.  Pottery  Co.    525 

RAILWAYS  AND  RAILWAY  COM- 
PANIES—5.C.  Railway  Act,  1890,  Sec.  S8 
— Whether  Westminster  <k  Vancouver  Tram- 
wny  a** railway  " — Res  judicnta — Divisional 
Court —  Whether  concluaed  by  prior  judgment 
of  same  Court  upon  another  interlocutory 
appeal— S.C.  Rule  £34.]  The  plaintiff 
Company,  as  judgment  creditor  of  the 
Westminster  &  Vancouver  Tramway 
Company,  brought  the  action  against  the 
defendants,  as  shareholders  therein,  to 
compel  them  to  contribute  and  pay  to  the 
plaintiff  Company,  out  of  the  amoimts 
respectively  unpaid  up  by  them  upon  their 
shares  in  the  Company,  a  sum  sufficient 
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RAILWAYS  AND  RAILWAY  COM- 
PANIES—ConNnti^d. 
to  satisfy  the  judgment.  The  statement 
of  defence  raised  an  objection  in  point  of 
law  to  the  whole  claim,  that  the  Tramway 
Company  was  not  within  the  Act,  as  not 
being  a  *•  Railway"  Conipany.  Upon 
argument  thereon  Drake,  J.,  decided  the 
pomt  of  law  in  favour  of  the  defendants. 
Upon  appeal  by  the  plaintitf  Company,  the 
Divisional  Court  (Crease  and  Walkem, 
JJ.,  McCreight,  J.,  dissenting),  affirmed 
the  judgment  of  Drake.  J.  Upon  motion 
then  made  to  him  by  the  plamtiff  Com- 
pany under  Supreme  Court  Rule  234, 
Drake,  J.,  made  an  order  dismissing  the 
action  as  bein^  substantially  disposed  of 
by  the  decision  of  the  point  of  law. 
Upon  appeal  by  the  plaintiff  Company 
from  that  order,  upon  the  g^unds  inter 
alia  :  Tliat  the  point  of  law  was  wrongly 
decided ;  the  Divisional  Court  (Davie,  C.  J., 
McCi-eight  and  Walkem,  JJ.),  Held,  That 
the  tramway  was  a  **  railway  "  within  the 
Act.  and  plaintiff  should  have  succeeded 
on  the  point  of  law.  Edison  General 
Electric  Co.  v.  Edmonds.  -       -       354 

RAILWAYS— Provincial  declared  to  be 
for  the  general  benefit  of  Canada, 
not  subject  to  Mechanics'  Lien 
created  by  provincial  statute. 
Larsen  v.  Nelson  &  Fort  Shep- 
PARD  Railway.       -       -       151 

RECEIVER— Objection  that  the  person 
proposed  as  was  the  partner  of 
the  husband  of  one  of  the  bene- 
flciai'ies  overruled.  Garesche  v. 
Garesche.       -       -       -       310 

RELE AS  E — A ccord  and  satisfo ction,  ]  De- 
fendant agreed  to  take  a  policy  of  life 
assurance  for  $10,000.00  from  the  plaintiff 
Company,  which  was  issued  ana  trans- 
mitted to  and  stood  in  the  hands  of 
Slaintiffs*  British  Columbia  agent,  for  the 
efendant.  Defendant  wrote  to  the  agent 
that  he  was  unable  to  pay  his  premium 
notes  or  carry  out  the  transaction,  but 
that  he  was  confident  of  being  in  a  better 
financial  position  within  the  next  seven 
or  eight  months,  and  continued :  *'  I 
promise  to  take  a  new  policy  with  you 
within  that  time.  In  the  meantime  I 
return  the  policy  and  $5.00  for  the  medi- 
cal examination,"  whereupon  the  agent 
signed  and  delivered  to  him  the  follow- 
ing:  "  Received  back  from  Mr.  T.  R.  E. 
Mclnnes  our  policy  No.  30,574,  together 
with  $5.00  for  medical  attendance,  in 
accordance  with  terms  submitted  in  his 
letter."    Defendant  offered  to  take  out  a 


RELEASE— Cowtinv^d. 

fresh  policy  in  plaintiff  Company  for 
$1,000.00.  The  Company  refused  this 
offer,  or  to  take  bfiu;k  the  original  policy, 
and  returned  it,  together  with  the  $5.00, 
to  defendant,  who  declined  to  receive 
same.  It  was  a  term  of  the  policy  that 
agents  of  the  Company  were  not  author- 
ized to  alter  or  discharge  contracts. 
Upon  jvction  upon  the  premium  notes : 
Ifeldf  by  Harrison,  Co.  J.,  on  the  facts 
that  there  was  no  acceptance  by  the 
plaintiffs  of  the  proposal  cont*iined  in  the 
letter,  or  release  or  accord  and  satisfac- 
tion of  the  original  contract.  The  Con- 
federation Life  Assurance  Co.  v. 
McInnes.       -----       126 

RESCISSION  —  Of    partnership    agree- 
ment for  non-performance  of  stip- 
ulations. _        -        -        - 
See  Partnership.    2. 

RES  JUDICATA— The  Divisional  Court 
is  not  concluded  by  its  prior 
judgment  on  a  former  interlocu- 
tory motion  in  the  same  action. 
See  Practice  13. 

SALE  OF  GOODS— Bills  of  Sale  Act— 
Whether  verbal  sale  prohibited 
by  as  against  creditors.  Esnouf 
V.  Gurney.       -       -       -       144 

SALE    OF    LANDS— Time   essence    of 
contract — Ri^^ht    to   rescind — Lis 
pendens — Whether  a  cloud  on  the 
title.        -       -       -       -       - 
See  Vendor  and  Purchaser. 

SEAL  FISHERY  (North  Pacific)  ACT, 
1893,  [56  &  57  Vio.  (Imp.)  Cap.  23], 
Sec.  1,  Sub-sees.  2, 3 — Behring Sea  Anard 
Act,  1894  [S7  &  58  Vic.  (Imp,),  Cap,  2], 
Sec,  1 — Ship  in  prohibited  zone — Onus  of 
proof — Evidence  required  to  Batis^ty — Fine 
instead  of  forfeiture,^  The  ship'  having 
been  arrested  within  the  prohibited  zone 
with  seals,  and  implements  for  taking 
them,  on  board.  Upon  the  trial  of  an 
action  for  her  condenmation  for  infrac- 
tion of  the  Act,  the  captain  was  not  called 
as  a  witness  by  tbe  defence,  and  the  only 
excuse  for  not  calling  him  was  that  he 
had  gone  fishing.  The  account  and 
explanation  of  the  conduct  of  the  ship, 
given  in  evidence  by  the  mate  and  some 
of  the  crew,  was  inconsistent  with  reason- 
able inferences  against  the  ship  pointed 
to  by  entries  in  the  log.  Held,  following 
The  Minnie,  3  B.C.  161,  4  Exch.  (Can.) 
151 :    That  under    the  Act   the   clearest 
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SEAL  FISHERY  (North  Pacific)  ACT,    . 

189S—Continued.  \ 

evidence  of  bona  fides  is  required  to  exon- 
erate the  master  of  a  ship  found  in  pro-  , 
hibited  waters  with  skins  and  implements 
for  taking  them  on  board,  from  the  impu- 
tation of  an  infringement  of  the  pi*o vis- 
ions of  the  Act.  That,  on  the  evidence, 
the  onus  was  not  discharged,  and  the 
Court  was  not  satisfied  that  the  ship  had 
not  attempted  to  take  seals  in  prohibited 
waters,  and  that  she  must  be  condemned. 
Held,  also.  That  as  no  seals  appeared  to 
have  been  actually  caught  or  Killed  in 
prohibited  waters,  it  was  a  proper  Civse 
for  the  exercise  of  the  discretion  to  i*elease 
the  ship  on  payment  of  a  fine  in  lieu  of 
forfeiture.    The  Shelby.    -       -       342 

2.  Prohibition  against  use  of  firearms — 

Circumstances  of  suspicion — Rebuttal — Costs. 
See  The  E.  B.  Marvin.      -      330 

SECUKITY  FOR  COSTS— On  appeal. 
See  Practice,  17. 

SPEEDY  TRIAL— Code,    Sees.    765-0— 
Right  of  prisoner  to  re-elect  as  to 
mwie  of  trial.         _        -        - 
See  Criminal  Law,  5. 

STATUTES— Construction  of  "  after  the 
passing."    Kane  v.  Kaslo.    4^86 

2,  Construction    of    term  designating 

offence — Where  defined  in  the  Statute  the 
Common  Law  construction  is  excluded. 
Re.  Farquhar  Macrae,  Ex  parte  John 
Cook.      ------       18 

3.  Construction  of— Remarks    on    tlie 

impropriety  of  effectuating  an  inference  by  the 
interpolation  of  language  not  found  in  the 
Statute.]  Re  Bell-Irving  and  City  op 
Vancouver.         _       _       _       _       219 

4 . Construct  ion  of —  Conflict  bet  weenge  n- 

eral  and  special  act,]  'When  there  is  a  par- 
ticular enactment  and  also  a  general 
enactment,  and  the  latter,  taken  in  its 
most  comprehensive  sense,  would  over- 
rule the  former,  the  particular  enactment 
must  be  operative  to  the  exclusion  of  the 
other.  Bailey  v.  The  City  op  Van- 
couver.       -----       433 

Construe  ion  of —  Whether  can  be 


assisted  by  definition  of  same  words  ii  an- 
other statute.]  The  interpretation  of  gen- 
eral terms  in  a  statute  cannot  be  assisted 
by  reference  to  the  interpretation  clause 
in  another  statute,  by  which  the  same 
terms  are  in  it  given  a  special  construc- 
tion. Bainbridoe  v.  The  Ebquimalt  & 
Nanaimo  Railway.     -       -       -       181 


STATUTES— Co/i«mtt«(i. 

6.  Equitable  construction  of—Exemp^ 

tion  in  Criminal  StatuU.    Reg.  v.  Syming- 
ton.      ------       323 

SUMMARY  CONVICTION  —  Cer/iorari 

Minute  and  conviction  returned  to   County 
Court   imposing    penalty    (hard    labor)   in 
excess  of  jurisdiction — liight  of  convictina 
Justice    to    amend    after    such    return.]     A 
minute  of  conviction  for  an  offence  under 
a  by-law,  and  summary  conviction  drawn 
up  in  accordance  therewith  by  the  con- 
victing Magistrate,  and  returned  by  him 
to  the  County  Court,  directed  the  accused 
to  be  imprisoned  with  hard  labour,   in 
default  of  payment  of  the  fine  imposed  or 
sufficient  distress  to  meet  it,    The  Magis- 
trate had  no  jurisdiction  to  impose  hard 
labour.     In  answer  to  a  rule  nisi  to  shew 
cause  why  a  certiorari  should  not  issue  to 
bring  up  the  conviction  and  why  it  should 
not  be  quashed  without  the  writ  actually 
issuing,   the  Magistrate  brought   in   on 
affidavit  a  copy  of  the  conviction  altered 
by  hina    after   it  was   returned   to    the 
County  Court  by  cutting  out  the  sentence 
of  hard  labour.    Held,  dismissing  the  rule 
nisi,  on  the  authority  of  Regina  v.  Hart- 
ley, 20  Ont.  481,  that  the  Magistrate  had 
a  right  so  to  amend  the  conviction  and 
that  the  Court  would  not  look  behind  it. 
Quxre,  per  McCreight,  J.:   Whether  the 
certiorari,  if  issued,  should  not  be  directed 
both  to  the  County  Court  Judge  and  con- 
victing Justice.     Certiorari  is  not  taken 
away  by  section  80  of  the  Summary  Con- 
viction Act,    1889   (B.C.),    in   regard  to 
objections  going  to  the   jurisdiction  of 
the  convicting  Justices  by  an  appeal  from 
the  conviction  to  the  County  Court.   Reg. 
V.  McAnn.    -----       587 

2.  Discretion   of  Magistrate   to  hear 

charge  of  keeping  disorderly  hou^e  or  com- 
mit,     ------- 

See  Criminal  Law,  2. 

SUPREMECOURT  reference  ACT 

— **  Court  "— "  Judge  "  —  Reference  to  par- 
ticular  Judge— Whether  authorized  by  statu- 
tory power  to  refer  to  the  Supreme  Court]  By 
the  Supreme  Court  Reference  Act,  1891, 
section  1,  "The  Lieutenant-Governor-in- 
Council  may  refer  to  the  Supreme  Court 
of  British  Columbia,  or  to  a  Divisional 
Court  thereof,  or  to  the  Full  Court,  for 
hearing  and  consideration,  any  matter 
which  he  thinks  fit  to  refer,  and  the 
Court  shall  thereupon  hear  and  consider 
the  same."  Under  this  statute  the 
Lieutenant-Governor-in-Council  assumed 
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SUP R  EME  COURT  REFERENCE  ACT 

— Continued. 

to  refer  a  certain  question  and  issue  **  to 
the  Honourable  Mr.  Justice  Drake  for 
decision  and  report."  On  appeal  to  the 
Full  Court  from  the  report  of  Mr.  Justice 
Drake  :  Held^  That  there  wjis  no  power 
to  refer  otherwise  than  to  the  Supreme 
Court,  and  that  the  proceedings  appealed 
from  before  Mr.  Justice  Drake  were 
coram  nonjudice.  Be  Horskply  Mining 
Co.         -       -  -       -       -         165 

TAXES— Provincial— On  Dominion  offi- 
cials— Ultra  litres      -        - 
See  Constitutional  Law,  5. 

TAXES— Pi'ovincial    Mortgage    Tax  — 
Direct  or  indirect     - 
See  Constitutional  Law,  6. 

TIME — For  bringing  action  on  adverse 
claim — Mineral  laws — Extending 
after  lapse.    Be  "  Good  Friday. 

[496 

2. For  moving  to  q-ivash  municipal 

by-laws — Municipal  Act,  189-2,  Sees.  1^5- 
129,    Kane  v.  Kaslo.  -       -       -       486 

TRESPASS— To  lands— Trespasser  has 
no  right  to  recover  for  improve- 
ments made  by  him. — Herkron 
V.  Christian.  -       -       -       246 

TRIAL  —  Jury  —  Number  of  jurors  — 
C.S.B.O.  Cap.  31,  Sec.  47  applies 
to  Kootenay,  -        _        _ 

See  Jury,  1. 

TRUSTEES  — Co«te.]  Trustees  having 
received  monies  under  a  decree  in  one  of 
several  actions  relating  to  the  same  sub- 
ject matter  to  which  they  were  parties, 
an  originating  summons  was  obtained  l)y 
other  parties  to  the  same  actions  calling 
upon  the  trustees  for  an  account,  not 
directed  by  the  deci*oe  in  question,  and  to 
pay  into  Court.  Held,  by  the  Divisional 
Court  (McCreight,  Walkem  and  Drake, 
JJ.),  affirming  an  order  of  Crease,  J., 
directing  the  trustees  to  account  and 
personally  to  pay  the  costs  of  the  motion  : 
That  the  proceeding,  by  originating  sum- 
mons, was  warrant€»d'  by  Rule  591,  sul>- 
sections  c),  (dj,  and  an  objection  that 
the  motion  should  have  been  iiiiule  in  one 
of  the  pending  actions,  overruled.  Per 
McCreight  and  Walkem,  J  J.  :  That  the 
trustees  were  properly  ordered  person- 
nally  to  pav  the  costs  of  the  motion,  and 
that  they  should  also  personally  pay  the 
costs  of  the  appeal.  Per  Drake,  J., 
dissenting  :  Trustees  are  entitled  to  their 


TRVSTEES—Continued. 

costs  as  a  matter  of  right  even  in  cases 
where  the  litigation  hiis  been  unsuccess- 
ful, in  the  absence  of  misconduct,  and 
that,  as  a  duty  had  been  cast  upon  the 
trustees  to  appear  on  the  summons  and 
draw  the  attention  of  the  Court  to  the 
position  of  the  litigation,  they  should 
nave  their  costs  of  such  attendance,  and 
of  the  appeal.     BoscowiTZ  v.  Belyea. 

[527 

2.  Removal  of  when  not  in  ha rmony 

with  henefi^larlea  —  Beceiver  — Appoint- 
ment of,]  The  Court,  in  the  exercise  of 
its  discretion,  may  remove  trustees  who 
unreasonably  decline  to  bring  an  action 
for  the  benefit  of  the  trust  estate  upon 
request  of  the  beneficiaries.  It  appearing 
that  the  period  of  the  trust  had  almost 
expired,  and  that  nothing  remained  but 
to  wind  up  the  estate,  a  receiver  was 
appointed  instead  of  new  trustees.  The 
writ  of  summons  not  having  asked  for  a 
receiver,  it  was  directed  to  l>e  amended. 
Objection  that  the  proposed  receiver  was 
the  partner  of  the  husband  of  one  of  the 
beneficiaries  overruled.  If  it  appears 
clear  that  the  continuance  of  the  trustee 
would  be  detrimental  to  the  execution  of 
the  trusts,  if  for  no  other  reason  than 
that  those  beneficially  interested,  or  those 
who  act  for  them,  are  unable  to  work  in 
harmony  with  him,  and  if  there  is  no 
reason  to  the  contrary  from  the  intention 
of  the  framer  of  the  trust  to  give  the 
trustee  a  benefit  or  otherwise,  the  trustee 
is  generally  advised  by  his  counsel  to 
resign.  If  without  any  reasonable  ground 
he  refuses  to  do  so,  the  Court  may  remove 
him.    Garesche  v.  Garksche.  -       310 

TRUSTEES     AND    EXECUTORS  — 

Heirs  of  deceased  trustee  out  of  jurisdic- 
tion— Appointment  of  neiv  trustees —  Vest- 
ing onler.^ — The  survivor  of  two  trustees 
under  a  will  in  his  lifetime  refused  to  con- 
vey the  realty  into  the  joint  names  of 
himself  and  a  new  trustee  resident  out- 
side the  jurisdiction  who  was  duly  ap- 
pointed by  the  widow  in  place  of  the 
deceased  trustee  under  power  contained 
in  the  will,  and  died  intestate  as  to  the 
trust  estate,  leaving  heirs  many  of  w^hom 
were  resident  in  distant  places  outside  the 
jurisdiction.  Upon  petition  by  the  benefl- 
ciiiries  and  the  new  trustee,  Davie,  C.  J., 
made  an  order  appointing  a  second 
trustee  who  was  resident  within  the 
jurisdiction,  and  vested  the  realty  in  him 
and  the  trustee  appointed  by  the  widow. 
Be  Bossi  (Deceased).    -       -        -        584 
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TRUSTS— Creation  of  by  assignment  of 
monies  to  become  due  to  grantor 
— Priority  over  subsequentassign- 
ment  thereof  with  notice  to 
debtor.  Clark  v.  Kendall.  503 

VANCOUVER  INCORPORATION 

ACT — Money  by-laws— Statutory 
recitals  imperative  —  Municipal 
Act,  Sec,  113.  Sub-sec.  4— Submis- 
sion to  electors—**  On  which  the 
voters'  lists  are  based" — Vancou- 
ver Incorporation  Act,  1886,  Sec. 
127  —  Conflict  between  General 
Municipal  and  Special  Act.  - 
See  Municipal  Law,  5. 

2.  By-laws  requiring  assent  of  the 

electors— Ratepayers  entitled  to  vote  on,] 
Section  127  or  the  Vancouver  Incorpora- 
tion Act  gives  the  right  to  vote  on  by- 
laws requiring  the  assent  of  the  electors 
to  certam  persons  rated  t()  the  amount  of 
$500.00  of  real  property  on  the  Revised 
Assessment  Roll  "on  which  the  voters* 
lists  of  the  city  are  based."  The  by-law 
in  question  was  submitted  to  the  electors 
upon  the  Assessment  Rolls  for  the  cur- 
rent year,  which  had  not  then  been 
finally  revised.  Held,  That  the  words 
supra,  "on  which  the  voters'  lists  are 
based,"  are  descriptive  merely,  and  do  not 
mean  the  voters'  lists  which  must  at  that 
time  be  used  in  an  election  for  Councillor. 
Be  Bell-Irving  and  Vancouver.  -  210 

VENDOR   AND  PURCHASER— Tim« 

essence  of  co-ntract — Bight  to  resci^id— 
Title  to  lands— Lis  pemleiis—  Whetlier  a 
cUmd,]  Vendor  had  a  good  title  to  the 
lands  at  the  time  of  the  contract,  which 
made  punctual  payment  of  the  instal- 
ments of  purchase  money  of  the  essence 
of  the  contract,  and  in  default  the  vendor 
to  have  a  right  to  re-sell.  It  also  gave 
the  vendee  the  right  to  pay  the  whole  of 
the  purchase  money  at  any  time  and  de- 
mand a  deed.  The  lands  were  of  specu- 
lative value.  After  the  date  of  the  con- 
tract and  payment  of  deposit  an  action 
was  brought  against  the  vendor  involving 
her  title  to  the  lands,  and  a  lis  pendens 
registered.  Vendor  and  vendee  then 
agreed  that  no  further  payments  should 
be  made  until  it  was  removed.  After  the 
original  period  for  completion,  aud  before 
the  lis  pendens  was  removed,  the  vendee 
tendered  the  whole  amoimt  of  the  pur- 
chase money,  and  a  conveyance  for  execu- 
tion to  the  vendor,  who  asked  time  to 
see  her  solicitor.  No  further  tender  was 
made.  The  lis  pendens  was  afterwards 
removed.  The  action  was  brought  by  ihe 
vendee  for  rescission  of  the  contract  and 


VENDOR    AND  PURCHASER— Cow- 

timi^d. 

return  of  the  deposit,  and  the  vendor 
counter-claimed,  demanding  specific  per- 
formance.      Held,    per    McCreight,    J., 
ordering  rescission,    refusing   return  of 
the  deposit,  and  dismissing  the  counter^ 
claim  :    1.  That  time  was  of  the  essence 
on  both  sides.    That  the  avowedly  specu- 
lative character  of  a  purchase  makes  time 
of  the  essence,  even  where   not  so  pro- 
vided in  the   contract.     2.  That,  on  the 
facts,  the  vendee  had  not  waived  his  right 
to  rescind.    3.  Qucere,  whether  the  ezist- 
tence  of  the  registered  lis  pendens  was  a 
good  ground  for  refusal  of  the  title.    4. 
The  Court  may  refuse  to  order  return  of 
the  deposit  where  the  vendor  had  a  good 
title  at  the  time  of  the  contract.    Upon 
appeal  to  the  Full  Coiu*t :    Crease  and 
Walkem,  JJ.,  affirmed  McCreight,  J.  Per 
Drake,    J.    (dissenting),    dismissing    the 
plaintiff's  claim,    and   ordering    specific 
performance  by  him :    1.  Where  a  pur- 
chaser has  a  right  to  rescind  for  want  of 
title,  time   being  of  the  essence  of   the 
contract,  the  effect  of  his  giving  further 
time  to  the  vendor  to  cure  the  defect  is 
not  to   waive  that  right,   but  he  must, 
after  default  upon  the  extended  period, 
give  the  vendor  a  reasonable  time  to  com- 
plete.   2.  That  the  purchaser  had  no  right 
to  rescind  at  the    time  he   offered   the 
money  and  deed  for  execution,  and  in  any 
case  the  tender  and  refusal  proved  were 
insufficient.  3.  That  the  purchaser  having 
originally  had  a  right  to  rescind,  which 
he  did  not  exercise,  could  not  complain 
that  the  property  had  afterwai-ds  con- 
siderably aepreciated,  and  such  deprecia- 
tion and  the    fluctuating  value    of   the 
property  were  not  therefore  g^unds  for 
refusing  the  vendor  specific  performance. 
4.  Qucere,    whether  the  existence  of  the 
registered  lis  pendens  was  a  good  ground 
for  the  i*efusal  of  the  title.    Manson  v. 
HowiBON.     -----       404 

WAIVER  — Of   objection   to   status  of 
solicitor   by    serving    him    with 

eapera  and    writing  him  letters. 
>ENNY  V.  SAYWARD  -  212 

WARRANTY— Implied-Oonstruction  of 
boiler  for  special  piu'pose. 
See  Contract,  1. 

WINDING  UP  —  Company— Contribu- 
tories — Irregular  issue  of  shares 
at  a  discount — Whether  holder 
liable  to  make  good  face  value 
to  creditors — Waiver.  -  - 
See  Company,  1. 
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WITNESS  FEES— Right  to  expenses  of 
attendance  of  party  cross-exam- 
ined on  affidavit.    -        -        - 
See  Practice,  3. 

WORDS  AND  PIIR ASES  —  "Court"— 

"Judge" — Reference  to  a  par- 
ticular judge  whether  authorized 
by  statutory  power  to  refer  to 
tlie  Supreme  Court.  Re  Horse- 
fly Mining  Co.        -       -       165 

2.  *'  Disorderly  Jwiise'' — Code  Sees. 

^^-^''^  ffj*  "54,  791,]  The  meaning  of  the 
term  **  disorderly  house"  in  section  783, 
sub-section  Cfjy  supra ,  must  be  taken  from 
its  definition  in  section  198,  and  not  from 
the  common  law.  Re  Farquhar  Mac- 
rae, ^o? /wr^e  John  Cook.      -       -       18 

3.  **  Ptncticiiig  niedicLfie."  Reo.  V. 

Barnfield.  -----       305 


WORDS  AND  PHRXSES— Continued. 

4.  **  Oil  whwh  the  Voters'  Lists  are 

based,*'    Re  Bell-Irving  and  City  of 
Vancouver.        -        -        -       -       219 


«< 


5.  *•  Workman''  —  Employers'  Lia- 
bility Act,  Stat,  B,C„  1891,  Cap,  10,] 
Plaintiff  was  employed  to  stop  the  descent 
of  a  pile-driver  by  the  insertion  of  a  block 
after  it  wtis  raised  until  ready  for  work 
upon  a  pile.  Held,  That  he  was  a  *•  work- 
man "  within  the  definition  of  section  1, 
sub-section  3  of  the  Act.  McMillan  v. 
Western  Dredging  Co.     -       -       122 


WRIT  OF  SUMMONS  — Copy  served 
not  shewing  original  to  be  under 
seal.         -        -        -        -        - 
See  Practice,  22. 
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